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STURGIS  V.  MORSE.  ^858. 

June  24. 
rpHIS  was  an  appeal  from  the  decision  of  the  Master     Before  The 

-^      of  the  Rolls,  reported  in  the  24th  volume  of  Mr.    ^^*'»»  •'"*- 

'         *^  ^       ^  TICE8. 

Beavans   Reports  (q)y   declaring  that   the    Plaintiff,  as  a  cestui  que 

assignee  under  the  insolvency  of  Thomas  Oeorge  Coning^  trust  of  real 

estate  under  a 
ham^  was  entitled  to  certain  freehold  and  copyhold  pro-  will  was  dis- 

perty  in  priority  to  the  assignees,  under  a  subsequent  ^go^®^  j^ 

bankruptcy  of  the  insolvent.  the  Insolvent 

Act,  but  omit- 
ted the  estate 

The  principal  questions   on  the  appeal,  as  well   as  ^^   in'issi 
below,  were,  whether  the  Statute  of  Limitations  was  a  he  became 
sufficient  answer  to  the  suit,  and  if  not,  from  what  time  hfs^asslgnce" 

tl^e  '^'^  bankruptcy 
took  a  convey- 
(fl)  PageSW.  anceof  the 

legal  estate 
from  the  trustee  in  trust  for  the  creditors  under  the  bankruptcy : — Held,  that  it  thereby 
became  vested  in  him  upon  an  express  trust,  viz.,  that  declared  by  the  will,  the 
benefit  of  which  belonged  to  the  creditors  under  the  insolvency,  and  that  on  a  bill 
being  filed  by  the  assignee  in  insolvency  in  1853,  the  Statute  of  Limitations  afforded 
no  defence  to  the  rccovf?ry  of  the  estate  or  the  mesne  profits. 

It  appearing  that  the  assignee  in  bankniptcy  had  entered  into  the  receipt  of  the 
rents  with  notice  of  the  insolvency,  and  had  acted  in  defiance  of  the  title  under  it :— « 
HeM  not  a  case  for  limiting  the  time  from  which  the  account  was  to  be  taken. 

Vol.  III.  B  v.h 


2  CASES  IN  CHANCERY. 

1858.        the    account   of   the    rents    and    profits    ought    to    be 
directed. 

The  insolvent's  title  to  the  property  in  question  was 
derived  from  the  will  of  his  grandfather,  Thomas  Coning- 
ham,  dated  the  27th  of  February,  1783,  whereby  the 
testator  devised,  among  other  property,  that  in  question 
unto  and  to  the  use  of  two  trustees  named  Thomas  Vine 
and  James  Hogg,  their  heirs  and  assigns,  upon  trust  to 
permit  his  son,  Thomas  Coningham  (the  insolvent's 
father),  to  receive  the  rents  and  profits  for  his  life,  and 
af\cr  his  decease  then  upon  trust  for  his  children,  as 
tenants  in  common  in  tail,  with  cross  remainders. 

In  the  events  which  happened  the  insolvent  and  his 
two  sisters,  Ann  Kliza  Gibbons  and  Elizabeth  Adam, 
became,  during  his  father's  lifetime,  the  only  children 
entitled  under  the  devise  in  remainder. 

By  an  indenture  dated  the  30th  of  June,  1813,  the 
insolvent  mortgaged  his  estate  in  remainder  to  Messrs. 
Smith  and  Currie,  His  insolvency  took  place  in  Fe- 
bruary,  1825,  when,  by  the  then  usual  assignment,  all 
his  estate  and  effects  were  assigned  to  the  provisional 
assignee  of  the  Insolvent  Court.  His  schedule,  however, 
did  not  in  any  manner  mention  or  refer  to  the  property 
comprised  in  the  will,  but  expressly  stated  that  the  in- 
solvent had  no  interest  in  any  freehold,  copyhold  or 
leasehold  estate,  either  in  possession  or  in  expectancy. 

Shortly  after  the  insolvency  the  tenant  for  life  died, 
and  the  insolvent  was  permitted  by  the  then  trustee  of 
the  will  to  receive  the  rents  and  profits  of  a  part  of  the 
property,  and  he  mortgaged  his  estate  under  the  will  to 
a  creditor  named  Pidgeon,  one  of  the  Defendants. 

In 


CASES  IN  CHANCERY. 

In  1832  the  insolvent  was  declared  bankrupt,  and  the  1858. 

Appellant  Louth  Morse,  who  was  appointed  the  ere-  c^*^^*^*^ 

ditors'  assignee  under  the  bankruptcy,  became  aware  of  v. 

the  bankrupt's  previous  insolvency  by  an  examination  of  ^orse. 
the  bankrupt  on  the  Ist  of  March,  183S. 

On  the  I2th  of  February,  1834^  the  Appellant  pur- 
chased for  his  own  benefit  the  shares  of  the  bankrupt's 
sisters  in  the  property,  which  were  conveyed  to  him  by  a 
disentailing  deed  of  that  date. 

Soon  afterwards  the  Appellant  entered  into  an  agree- 
ment for  compromising  a  suit  which  had  been  instituted 
by  the  sisters  for  carrying  into  efiect  the  trusts  of  the  will, 
and  in  which  a  receiver  had  been  appointed,  and  by  an 
order  made  in  this  suit  on  the  10th  of  March,  1834,  on 
the  petition  of  the  heir  of  the  last  surviving  trustee  under 
the  will,  the  insolvent  and  Mr.  Pidgeon,  the  mortgagee, 
and  by  the  consent  of  the  Appellant  and  other  parties, 
not  including,  however,  the  assignee  under  the  insol- 
vency,  no  mention  of  which  was  made  in  the  petition,  the 
compromise  was  ordered  to  be  carried  into  effect  and  the 
receiver  was  ordered  to  be  discharged. 

On  the  1st  of  August,  1834,  a  disentailing  deed  and 
deed  of  partition  was  executed  of  that  date,  grounded 
on  the  then  usual  lease  for  a  year,  and  made  between 
James  Lewis  Hogg  (the  only  son  and  heir  at  law  of  Thomas 
Hogg,  the  eldest  brotlier  and  heir  at  law  and  customary 
heir  of  James  Hogg,  the  surviving  trustee  under  Thomas 
ConinghanCs  will)  of  the  first  part,  Mr.  Pidgeon,  the 
mortgagee,  of  the  second  part,  the  Commissioner  acting 
under  the  bankruptcy  of  the  third  part,  the  Official 
Assignee  and  the  Appellant  as  assignees  under  the  bank- 
ruptcy of  the  fourth  part,  the  bankrupt  of  the  fifth  part, 
an  incumbrancer  named  John  Td>butt  of  the  sixth  part, 

Bit     -'  the 
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1858.  the  Appellant  in  his  own  right,  as  the  owner  of  two- 
third  parts  of  the  property  of  the  seventh  part,  and  other 
parties,  whereby  certain  freehold  and  copyhold  heredita- 
ments described  in  the  first  schedule  to  the  deed  were 
assured  in  severalty,  in  lieu  of  the  bankrupt's  undivided 
third  part,  to  the  use  of  the  Official  Assignee  George 
Gibson  and  the  Appellant,  their  heirs  and  assigns, 
subject  to  Mr.  PidgeorCs  mortgage,  upon  trust  for 
sale  and  division  of  the  proceeds  among  the  creditors  of 
the  bankrupt  who  had  sought  or  should  thereafter  in 
due  time  come  in  and  seek  relief  under  the  commission. 

Upon  the  execution  of  these  deeds,  the  Appellant 
entered  into  the  receipt  of  the  rents  and  profits  of  the 
property  thus  conveyed  to  the  assignees,  they  being  un- 
able to  dispose  of  it  by  reason  of  the  insolvency.  For 
the  purpose  of  making  a  compromise  with  the  creditors 
claiming  under  the  insolvency,  the  appointment  of  a 
creditors'  assignee  under  the  insolvency  was  obtained, 
but  no  arrangement  was  agreed  upon. 

In  the  meantime  the  London  and  Blackwall  Railway 
Company  required  for  their  undertaking  a  portion  of  the 
land,  and  difficulties  having  arisen  in  making  a  title  by 
reason  of  the  insolvency,  it  was  arranged,  that  the  title 
should  be  made  under  the  above-mentioned  mortgage  of 
June  30th,  1813.  This  mortgage,  on  which  500/.  re- 
mained due,  had  in  the  meantime  become  vested  in  two 
of  the  Defendants  named  Ling  and  LiLcaSy  who  had 
purchased  the  mortgage  debt  for  150/.,  and  had  offered 
to  the  Appellant  to  transfer  their  interest  in  it,  either  to 
the  Company  or  to  the  assignees  on  being  repaid  their 
outlay  and  expenses,  amounting  altogether  to  2^4/.  ^5. 4cfe; 
and  it  was  alleged  on  the  part  of  the  Plaintiff,  that 
Messrs.  Ling  and  Lucas  had,  in  fact,  taken  the  transfer 
by  arrangement  with  the  Appellant,  and  for  the  benefit 

of 


Sturois 
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of  the  estate.     By  the  conveyance   to   the   Company,        1858. 
Messrs.  Ling  and  Lucas,  in  consideration  of  300/.  (the 
purchase-money)  therein  expressed  to  have  been  paid  to  v. 

them  by  the  Company,  at  the  request  of  Mr.  Pidgeon,  of  Mo"" 
certain  trustees  claiming  under  him,  and  of  the  Appellant, 
conveyed  the  land  comprised  in  the  conveyance '  to  the 
Company.  The  insolvency  was  not  referred  to  in  the 
conveyance ;  a  bond  of  indemnity,  however,  against  any 
claim  under  it  was  at  the  same  time  taken  by  the  Com- 
pany. 

The  Defendants  Ling  and  Lucas  retained  the  purchase* 
money,  and  disputes  afterwards  arose  between  them  and 
the  Appellant  as  to  their  right  to  retain  out  of  the  300/. 
some  subsequent  and  additional  allowances  over  and 
above  the  22il,  2s.  M.,  in  respect  of  the  indemnity  to 
the  Company  and  otherwise. 

The  creditors'  assignee  under  the  insolvency  died 
before  any  arrangement  was  come  to,  and  soon  after  his 
death  an  assignment  was  taken  of  his  debt. 

On  the  8th  oi  November ^  1850,  application  was  made 
on  behalf  of  the  purchaser  of  the  debt  to  the  Provisional 
Assignee  of  the  Insolvent  Debtors'  Court  to  intervene  in 
the  matter,  and  come  to  some  compromise  of  the  claims 
under  the  bankruptcy  and  insolvency.  The  result  of 
the  application  was  an  investigation  into  the  circum- 
stances of  the  case,  and,  subsequently,  the  institution  of 
the  present  suit  on  the  Slst  o{  January,  1853. 

• 

Before  the  bill  was  filed  the  Plaintiflf  gave  notice  to 
the  tenants  to  pay  their  rents  in  future  to  him,  and  in 
consequence  of  this  notice  one  of  the  tenants  refused  to 
pay  his  rent  any  longer  to  the  Appellant,  who  then  dis- 
trained, and  upon  the  distress  being  replevied  brought 

an 
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1858.  an  action  of  replevin  against  the  tenant  and  his  sureties* 
In  the  course  of  these  proceedings  the  Appellant  sup- 
ported his  claim  in  the  action  by  the  production  of  the 
above-mentioned  mortgage  of  the  30th  of  June^  18 13, 
and  the  transfer  of  it  to  the  Defendants  Ling  and  Lucas. 
The  latter,  on  the  14th  of  August,  1852,  gave  the  Ap- 
pellant a  written  authority  to  manage  the  property  in 
their  names,  and  receive  the  rents. 

The  Appellant  had  since  the  date  of  this  authority 
continued  in  the  receipt  of  the  rents  and  profits. 

The  bill  alleged  that  the  authority  from  the  Defend- 
ants Ling  and  Lucas  was  merely  colorable,  they  having 
long  ceased  to  have  any  other  right  or  interest  under  the 
security  than  as  trustees  for  the  parties  who  might  be 
ultimately  declared  beneficially  entitled  to  the  property 
comprised  in  it. 

The  prayer  was,  that  it  might  be  declared  that  the 
Plaintiff  was  entitled  to  the  share  and  interest  of  the 
insolvent  in  the  freehold  and  copyhold  hereditaments 
and  premises  devised  by  the  will  of  ITiomas  Coningham, 
the  testator,  in  priority  to  Mr.  Pidgeon  and  two  other 
Defendants  named  Samuel  Jenkins  and  Benjamin  Smith, 
and  the  Appellant  and  William  Pennell,  as  assignees 
of  the  bankrupt  Thomas  George  Coningham;  and  that 
he  was  entitled  to  the  benefit  of  the  partition  effected 
by  the  indenture  of  the  1st  of  August,  1834,  and  to 
accept  and  take  the  hereditaments  and  premises  com- 
prised in  the  first  schedule  to  the  last-mentioned  in- 
denture in  lieu  of  the  one  undivided  third  part  of  the 
devised  estates  to  which  Thomas  George  Coningham 
was  entitled  under  the  will  of  Thomas  Coningham,  the 
testator,  and  that  those  hereditaments  and  premises  might 
be   conveyed    to   the    Plaintiff  accordingly.  ^    That   it 

might 
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might  be  declared  that  the  Defendants  Ling  and  Lucas        1858. 
were  trustees  of  the  security  of  the  SOth  of  June^  1813,      ^^"^^^"^ 

^  .  STUR6IS 

and  that  the  same  and  the  hereditaments  and  premises  v. 

comprised  therein  might  be  transferred  and  conveyed  to 
the  Plaintiff  accordingly.  That  an  account  might  be 
taken  of  the  rents,  profits  and  produce  of  the  heredita* 
ments  and  premises  comprised  in  the  first  schedule  to 
the  indenture  of  the  Ist  of  August ,  1834,  which  had 
been  possessed  or  received  by  the  Appellant  and  the 
OflScial  Assignee  for  the  time  being  of  the  estate  and 
efiects  of  the  bankrupt,  or  by  any  or  either  of  them,  or 
by  any  other  person  or  persons,  by  their  or  any  or  either 
of  their  order,  or  for  their  or  any  or  either  of  their  use; 
and  that  in  taking  the  said  accounts  the  Appellant  and 
WiUiam  Pennell  might  be  charged  with  interest  in  re- 
spect of  their  receipts,  and  that  what  should  be  found 
due  on  the  said  account  might  be  paid  to  the  Plaintiff 
by  the  said  last-named  Defendants. 

The  Defendants,  by  their  answer,  set  up  the  Statute 
of  Limitations. 

The  Master  of  the  Rolls  inade  a  decree  in  favor  of 
the  Plaintiff,  on  the  ground  that  the  insolvent  had  by 
his  schedule  fraudulently  concealed  his  interest  in  the 
property,  aiid  that,  consequently,  the  case  fell  within  the 
twenty-sixth  section  of  the  3  &  4  Will.  4,  c.  ^,  which 
provides,  that  in  cases  of  concealed  fraud,  the  right 
to  sue  shall  be  deemed  to  have  first  accrued  when  the 
fraud  shall  or  might  with  reasonable  diligence  have  been 
first  known. 

By  the  decree  under  appeal  it  was  declared  that  the 
Pjaintiff,  as  assignee  of  the  estate  and  effects  of  the  in- 
solvent, was  entitled  to  the  share  and  interest  of  the 
insolvent  in  the  freehold  and  copyhold   hereditaments 

and 
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1858.        and  premises  devised  by  the  will  of  Thomas  Conitiffham, 
^^^^^^^"^      in  priority  to  the  Defendants  Mr.  Pidgeon,  his  trustees, 
V.  and  the  Appellant  and  the  Defendant  William  Pennell, 

as  assignees  under  the  bankruptcy ;  and  it  was  ordered 
that  the  Appellant  should  pay  to  the  Plaintiff  his  costs 
of  the  suit,  so  far  as  the  same  had  been  occasioned  by 
the  Appellant  contesting  the  Plaintiff's  claim  to  such 
priority  as  against  himself  and  the  Defendant  William 
Pennell  as  assignees ;  and  the  Plaintiff  electing  to  take 
the  benefit  of  the  partition  effected  by  the  indenture  of 
the  1st  of  August,  1834,  and  previous  lease  for  a  year, 
and  to  accept  and  take  the  hereditaments  and  premises 
contained  in  the  first  schedule  to  the  last-mentioned  in- 
denture in  lieu  of  the  one  undivided  third  part  of  the  said 
devised  estates  to  which  the  insolvent  was  entitled  under 
the  will,  and  also  to  adopt  the  sale  made  to  the  London 
and  Blachwall  Railway  Company  by  the  Defendants 
Ling  and  Lucas,  and  also  the  arrangement  as  to  the 
sum  of  224/.  with  the  Defendants  Ling  and  Lucas  for 
the  purchase  of  the  security  of  the  80th  of  June,  1813, 
and  all  just  allowances  in  respect  thereof,  it  was  declared, 
that  the  Plaintiff  was  entitled  to  the  benefit  of  the  par- 
tition; and  it  was  declared  that  the  Defendants  Ling 
and  Lucas  were  trustees  for  the  benefit  of  all  parties 
interested  in  the  estate  of  I'homas  George  Coningham, 
the  insolvent  (according  to  the  respective  rights,  interests 
and  priorities  in  the  said  estate),  of  the  security  of  the 
30th  o{  June,  1813;  and  it  was  ordered  that  the  follow- 
ing accounts  should  be  taken  : — 

1.  An  account  of  the  rents,  profits  and  produce  of 
the  hereditaments  and  premises  comprised  in  the  first 
schedule  to  the  indenture  of  the  1st  of  August,  1834, 
which  had  been  possessed  or  received  by  the  Appellant, 
or  by  any  person  or  persons  by  his  order  or  for  his  use. 

2.  An  account  of  the  rents,  profits  and  produce  of  the 
hereditaments  and  premises  comprised  in  the  last-men- 
tioned 
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tioned  schedule  to  the  said  indenture,  and  which   had        1858. 
been  possessed  or  received  by  the  Defendant  William 
Pennell  as  Official  Assignee.  v. 

3.  An  account  of  the    purchase-money  and  interest       Morse. 
received  by  the  Defendants  Ling  and  Lucas,  or  either 

of  them,  or  by  any  person  or  persons  by  their  or  either 
of  their  order,  or  for  their  or  either  of  their  use  in  re- 
spect of  the  sale  to  the  London  and  JUackwall  Railway 
Company;  and  in  taking  such  account,  it  was  ordered 
that  the  Defendants  Ling  and  Lucas  should  be  allowed 
the  sum  of  180/.,  the  balance  admitted  to  be  due  to  them 
in  respect  of  their  purchase  of  the  security  of  the  30th 
of  June,  1813,  and  also  the  several  sums  of  18/.  I85., 
5/.  II5.,  5/.  18^.  8c/.  and  10/.  \s.  8e/.,  making  together  the 
sum  of  40/.  4«.  4c/.,  being  the  sums  admitted  to  have  been 
paid  or  payable  in  respect  of  the  said  sale  to  the  said 
Railway  Company,  and  also  any  other  costs,  charges  and 
expenses  (if  any)  properly  incurred  by  them  or  either  of 
them  in  relation  to  the  sale  to  the  said  Railway  Com- 
pany, and  not  included  in  any  bill  of  costs  paid  by  the 
Railway  Company. 

4.  An  account  of  what  was  due  to  the  several  cre- 
ditors of  the  insolvent  under  his  insolvency. 

And  it  was  ordered,  that  the  hereditaments  comprised 
in  the  first  schedule  to  the  indenture  of  the  1st  of 
August,  1834,  should  be  sold  with  the  approbation  of 
the  Judge  to  whom  the  cause  was  attached,  and  that 
the  money  to  arise  by  the  sale  should  be  paid  into  the 
bank  to  the  credit  of  the  cause,  subject  to  further  order. 

A  receiver  was  ordered  also  to  be  appointed,  with  the 
usual  directions. 

And  it  was  ordered,  that  the  residue  of  the  Appellant's 
costs,  and  also  the  costs  of  the  Defendant  William  Pen- 
nell, should  be  paid  out  of  the  trust-monies  belonging  to 
the  estate  of  the  insolvent  which  might  be  available  for 
that  purpose ;  and  it  was  ordered  that  the  Defendants, 

William 
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1858.        William  Pennell  and  the  Appellant,  should  forthwith 
take  all  such  steps  in  the  Court  of  Bankruptcy  as  might 
V,  be  necessary  to  cause  the  funds  and  monies  which  had 

M0R8B.  arisen  from  the  rents  and  profits  of  the  property,  and 
which  were  then  standing  in  the  name  of  the  Accountant- 
General  of  Bankruptcy,  to  be  transferred  and  paid  to  the 
credit  of  the  present  cause. 

And  the  bill  was  dismissed  against  a  Defendant  named 
Tebbuty  who  had  been  made  a  party  as  an  incumbrancer. 

Mr.  Morse,  the  creditors'  assignee,  alone  appealed, 
appealing  from  the  whole  decree,  except  so  far  as  it  dis- 
missed the  bill  as  against  the  Defendant  Tebbut, 

Mr.  Lloyd  and  Mr.  Martindale,  in  support  of  the 
Appeal. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  Plaintiff. 

In  addition  to  the  cases  cited  below,  the  following 
was  referred  to  : — Knight  v.  Bowyer  (a). 


The  Lord  Justice  Knight  Bruce. 

A  conveyance  of  the  third  part  in  question  here  was 
taken  by  the  assignee  under  the  bankruptcy  from  a 
trustee  holding  upon  an  express  trust,  namely,  the  heir- 
at-law  of  the  surviving  trustee  of  the  will  of  the  original 
testator  Mr.  Coningham.  I  have  no  doubt  that,  by 
means  of  that  conveyance,  the  persons  or  person  to  whom 
the  third  part  was  so  conveyed  took  it  in  trust  as  fully 
and  efferctually  as  Mr.  Hogg,  the  trustee  conveying, 
held  it,  or  would  have  held  it  if  he  had  not  conveyed. 
Independently  therefore  of  the  question  of  the  concealed 
fraud,  into  which  I  do  not  consider  it  necessary  to  enter, 

the 

(a)  2  De  G.  4  J.  421. 


CASES  IN  CHANCERY. 

the  statute  haa^  I  think,  no  application  with  regard  to  the 
corpus  of  the  estate. 

The  same  circumstance  renders  it  impossible,  as  I 
view  the  &cts  and  the  law,  to  give  efiect  to  the  claim  for 
a  limitation  of  the  account  of  rents.  The  rents  have 
been  received  in  effect  by  trustees  or  a  trustee,  and  they 
must  be  accounted  for  accordingly.  It  is  said,  that 
Mr.  Morse^  the  creditors'  assignee  under  the  bank- 
ruptcy, has  made  various  payments  from  time  to  time  to 
the  Official  Assignee  for  the  time  being  under  the  bank- 
ruptcy. He  was  not  empowered,  he  was  not  entitled,  to 
make  those  payments,  as  against  the  title  under  the  prior 
insolvency.  If  made,  they  were  made  in  his  own  wrong, 
and  he  must  have  that  matter  set  right,  if  he  can,  under 
the  jurisdiction  in  bankruptcy.  If  not,  I  fear  that  so  far 
as  the  payments  have  been  made  and  shall  not  be  restored 
to  him,  he  must  abide  the  loss.  Mr.  Pennell,  the  present 
Official  Assignee,  having  received  notice  of  the  trust, 
must,  I  conceive,  account  as  he  has  been  directed  to 
account. 

With  regard  to  the  costs,  I  do  not  see  any  sufficient 
apology  for  the  adverse  title  which  Mr.  Morse  has  set 
up  to  exempt  him  from  them. 

The  appeal  appears  to  me,  therefore,  to  be  ill-founded. 
Mr.  Morse  is  the  only  Appellant,  and  it  probably  is  not 
necessary  to  go  into  the  question  as  to  the  mortgage  with 
which  the  decree  has  dealt.  In  the  circumstances,  how- 
evcfr,  in  which  the  dealings  relating  to  that  mortgage 
took  place,  the  decree  appears  to  me  also  right  in  that 
respect. 

The  Lord  Justice  Turner. 

I  agree  in  the  conclusion  that  this  appeal  is  unfounded. 
I  think  that  everything  which  possibly  could  be  said  in 

support 


11 


1858. 


12  CASES  IN  CHANCERY. 

1858*  support  of  the  appeal  has  been  said  by  the  Appellant's 
counsel,  but  they  have  wholly  failed  to  satisfy  me  that 
this  decree  is  in  any  respect  erroneous. 


Sturgis 

V. 

Morse. 


I  think  upon  the  first  point — that  relating  to  the  corpus 
of  the  estate  ~ that  the  Statute  of  Limitations  has  nothing 
whatever  to  do  with  the  question.  This  appears  to  me 
a  case  of  an  express  trust,  and  cases  of  express  trust  are 
by  the  26th  section  of  the  statute  taken  entirely  out  of 
its  operation. 

Upon  the  second  question,  of  limiting  the  accounts  as 
against  Mr.  Morse,  I  confess  that,  during  one  part  of 
the  argument,  I  had  some  impression  in  favor  of  the 
Appellant's  view,  but  I  am  now  perfectly  satisfied  that 
the  decree  is  right  in  that  respect  also,  for  these  reasons : 
— It  seems  that  Mr.  Morse  has,  in  truth,  been  acting 
throughout  in  defiance  of  those  rights  which  he  knew  to 
exist  in  the  assignee  under  the  Insolvent  Debtors*  Act. 
In  the  first  place,  we  find  him  in  the  year  1834  party 
to  a  petition  presented  to  the  Court  under  which  the 
receiver  was  discharged ;  and  he  got  into  possession  as 
assignee,  knowing  at  that  time  of  the  title  of  the  assignee 
under  the  insolvency,  and  choosing  to  set  up  against  it 
the  title  under  the  bankruptcy.  In  1839  we  find  him 
dealing  with  a  mortgage  upon  the  estate,  and  paying  off 
that  mortgage  out  of  the  proceeds  of  the  sale  of  the 
Blackwall  property.  In  1840  we  find  that  the  Black- 
wall  property  is  sold,  and  when  the  assignee  under  the 
insolvency  had  given  notice  to  the  tenants  to  pay  their 
rents  to  him,  we  find  Mr.  Morse  bringing  an  action  of 
replevin  against  the  tenant  and  the  sureties,  and  en- 
deavouring to  protect  himself  by  having  got  in  that 
mortgage,  which  was  originally  vested  in  the  Curries^ 
setting,  therefore,  entirely  at  defiance  that  title  which  he 
knew  throughout  to  have  been  vested  in  the  assignee. 

I  cannot 
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I  cannot  help  thinking  that  if  this  Defendant  had  not  1858. 
been  beneficially  entitled  to  two-thirds  of  this  property, 
as  he  was,  he  would  not  have  adopted  the  course  which 
he  has  taken.  I  think  that  personal  considerations  have 
influenced  him  in  the  discharge  of  his  duty,  and  the  case 
does  not  appear  to  me  one  in  which  the  Court  ought  to 
limit  the  account  as  against  a  person  taking  from  an 
express  trustee. 

I  am  of  opinion,  therefore,  that  the  decree  was  quite 
right,  and  that  this  appeal  must  be  dismissed  with  costs. 


JOHNSON  17.  FESEMEYER. 

J«/y7,  10,21. 

npHIS  was  the  appeal  of  the  Plaintiffs  from  the  de-     Before  The 
cision  of  the  Master  of  the  Rolls,  dismissing  the  bill,     ^f^  Cfian- 

cellor  Lord 
Chelmsford. 

The  case  is  reported  below  in  the  25th  volume  of  The  principle 
Mr.  Beavans  Reports  (a),  and  the  facts  appear  suffi-  q^  a  solicitor 
ciently  from  that  report  and  the  Lord  Chancellor's  judg-  ^^?  \^  ^®*^* 

with  his 
ment.  clients  the 

burthen  of 
showing  the 

Mr.  Roundell  Palmer ,  Mr.  W.  D,  Lewis  and  Mr.  fairness  of  the 
Lovell,  supported  the  appeal.  Ippli^s  toLes 

w      of  voluntary 
agreement, 
(a)  Page  88.  but  not  to  a 

case  where  the 
solicitor  is  in  the  hostile  attitude  of  an  urgent  creditor. 
An  assignment  of  an  equity  of  redemption,  which  lefl  a  trader  in  the  possession  of 
the  materials  for  carrying  on  his  trade  in  the  way  in  wliich  he  was  at  the  time  carrying 
it  on — Heldf  not  an  act  of  bankruptcy. 

Pressure  is  not  necessary  to  prevent  an  assignment  from  being  an  act  of  bankruptcy, 
as  a  fraudulent  preference.  It  is  sufficient  that  the  assignment  is  not  the  spontaneous 
act  of  the  bankrupt,  and  the  circumstance  of  the  grantee  having  been  the  grantor's 
solicitor  makes  no  difference  in  this  respect. 
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1858.  Mr.  Selwyn  and  Mr.  Southgate,  for  the  Respondent. 


.    JoUliSON 
V. 

Fesbmetcr. 


The  following  cases  were  referred  to: — Dutton  v.  Mor- 
rison  (a),  Worsley  v.  De  Mattos  (6),  Smith  v.  Cannan  (c). 
Ex  parte  Bailey  (rf),  Fox  v.  Mackreth{e\  Edwards  r. 
Meyrick{f)y  Holmes  v.  Penney  (g).  Hall  v.  Allnutt{h\ 
Straohan  v.  Barton  (i),  Brown  v.  Kempton  {k),  Thornton 
V.  Hargreaves  {I),  Cook  v.  Pritchard  (m). 


The  Lord  Chancellor. 

Jt/(y  21.  This  is  a  suit  instituted  by  the  Plaintiffs  as  assignees 

of  7%o«.  Archbutt,  a  bankrupt,  for  the  purpose  of  setting 
aside  a  deed  of  assignment  of  the  equity  of  redemption 
of  two  houses  Nos.  1  and  2,  Cranfield  Villas,  Oakley 
Square,  Chelsea,  made  on  the  8th  of  October,  1855,  by 
the  bankrupt  to  the  Defendant,  as  having  been  procured 
by  the  Defendant  in  fraud  of  the  general  body  of  the 
creditors  of  the  bankrupt. 


In  September,  1854,  the  bankrupt  carried  on  business 
of  a  timber  merchant  and  builder  in  Cand>ridge  Street, 
Old  St»  Pancras  Road,  and  in  Church  Street,  Betlmal 
Green,  His  circumstances  becoming  embarrassed,  and 
being  unable  to  meet  his  engagements,  he,  on  the  1st  of 
October,  1854,  entered  into  a  composition  with  his  cre- 
ditors to  pay  them  I2s,  6d.  in  the  pound  on  their  debts, 
5s.  on  17th  o(  February,  1855,  5s.  on  17th  of  May,  1855, 

and 


(a)  17  Vet,  193. 
(4)  1  Burr.  467. 
(r)  2  EU.  4  BL  35. 

(d)  3  De  G.,  M.  Sf  G.  534. 

(e)  2  Bro.  C.  C.  400. 
(J)  2  flare,  60. 


(g)  3  A'.  4-  J.  90. 
(h)  18  C.  B.  505. 
(0  1 1  Ejch.  647. 
(k)  19  L.  J.,  C.  P.  169. 
(/)  7  £tf«^  544. 
(in)  5  Af.  4-  G.  329. 
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and  th«  remaining  2$.  6d.  on  the  17th  of  November,       1858. 
1855.  '^T'''^ 

Johnson 

V. 

The   first  two  instalments  were  guaranteed   by  one    *^******y**^ 
TTm.  D(mgUu$y  but  the  last  instalment  of.  2s.  6d,  was  to 
be  paid  by  the  b&nkrupt  without  security,  and  if  not 
paid  the  debts  90  compounded  were  to  revive  and  to  be 
paid  in  full. 

In  order  to  protect  Douglass  from  the  consequences 
of  his  guarantee,,  and  to  enable  him  to  pay  the  instal- 
ments, the  bankrupt  on  the  14th  of  November,  1854v 
executed  a  deed  reciting  the  composition  agreed  upon, 
and  that  Douglass  had  agreed  to  become  surety  for  the 
two  instalments  on  the  bankrupt's  executing  the  deed  and 
assigning  to  Douglass  all  the  timber,  wood,  machinery, 
plant,  stock  in  trade,  implements,  utensils  of  trade  and 
other  efiects  in,  upon  or  about  the  timber  yard,  work-^ 
shops  and  premises  of  the  bankrupt  at  St,  Pancraa 
Wharf  and  Church  Street,  Bethnal  Green,  upon  trust  to 
sell  and  pay  the  instalments,  and  ultimately  upon  trust 
as  to  any  surplus  which  might  remain  for  the  benefit  of 
the  bankrupt. 

There  can  be  no  doubt  that  this  assignment  of  the 
stock  in  trade  and  eSects  at  the  places  of  business  of 
the  bankrupt  was  an  act  of  bankruptcy,  and  available  as 
such  within  a  twelvemonth  afterwards,  which  period  ex- 
pired on  the  IStb  of  November,  1855. 

The  Defendant  was,  at  the  time  when  the  bankrupt 
compounded  with  his  creditors,  his  solicitor,  and  was 
consulted  by  him  upon  this  composition,  and  settled  and 
approved  the  deed  of  14tli  of  November,  1854,  but  al- 
though a  creditor  at  this  time  for  costs,  his  debt  was  not 
included  in  the  composition. 

Probably 


V, 

Febemeyer. 
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1858.  Probably  this  arose  from  his  having  a  lien  upon  the 

_*^''  lease  of  St.  Pancras  Wharfs  which  was  in  his  possession, 

Johnson 

for  his  costs. 

Douglass  sold  the  property  and  effects  in  execution  of 
the  trusts  of  the  deed  of  the  14th  of  November ,  1854, 
and  the  creditors  were  paid  the  two  first  instalments 
of  5s. 

It  is  alleged  by  the  Appellants  that  there  was  a  sum 
of  498/.  expected  to  remain  as  a  surplus  to  be  paid  over 
by  Douglass  to  the  bankrupt,  which  was  relied  upon  by 
him  as  the  only  source  from  which  he  would  be  enabled 
to  pay  the  last  instalment  of  2s.  Qd.,  and  that  if  this 
failed  him  his  bankruptcy  was  inevitable. 

The  lease  of  St.  Pancras  Wharf  being  in  the  pos- 
session of  the  Defendant,  the  bankrupt  in  November ^ 
1854,  applied  to  him  to  hand  it  over  to  Douglass  to 
enable  him  to  make  sale  of  it,  Douglass  giving  an  under- 
taking that,  in  the  event  of  the  premises  being  sold,  he 
would  out  of  the  produce  pay  the  Defendant  2001,  in 
part  discharge  of  his  lien. 

On  the  llth  of  Mag,  1855,  the  bankrupt  applied  to 
the  Defendant  to  release  Douglass  from  his  undertaking, 
and  to  deliver  him  up  his  agreement  upon  the  promise  of 
the  bankrupt  to  discharge  the  costs  due  to  the  Defend- 
ant out  of  certain  monies  which  he  expected  to  receive 
in  a  suit  of  Ellwood  v.  Atkinson,  and  also,  as  the  Defend- 
ant states  in  his  answer,  that  in  the  event  of  a  deficiency 
from  that  source  he  would  give  the  Defendant  a  mortgage 
upon  one  of  his  houses,  which  was  in  the  course  of  erec- 
tion at  Chelsea.  This  is  the  first  evidence  of  the  in- 
tention of  the  Defendant  to  obtain  payment  of,  or  a 
security  for,  his  costs ;  but  a  letter  of  the  17th  of  Mag, 

1855, 
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1855,  written  upon  this  occasion  says  nothing  about  a        1858. 
roortgagCy  but  merely  that  the  bankrupt  undertakes  to  set      ^^'^^ 
aside,  for  the  payment  of  the  bill  of  costs,  the  residue  that  ». 

will  be  paid  in  the  cause  of  EUwood  v.  Atkinson.  The  ^^*^^^^^^ 
only  amount  which  the  Defendant  received  upon  this 
account  was  105/.  Is,  Qd.  From  the  time  of  the  execu- 
tion of  the  deed  of  the  14th  of  November ,  1854*,  the 
bankrupt  ceased  to  carry  on  his  trade  of  a  timber  mer- 
chant; but  he  was  engaged  as  a  builder  in  finishing 
some  houses  which  he  was  erecting  upon  land  at  Chekea^ 
which  he  had  taken  from  Lord  Cadogan. 

In  June^  1855,  he  removed  with  his  wife  and  family  to 
the  house  of  his  mother  in  law,  Mrs.  Atkinson,  at  Parson's 
Green,  she  agreeing  with  him  for  the  purchase  of  his 
household  effects  at  the  sum  of  ^00/.  It  was  said  that 
this  was  only  returning  to  a  residence  which  he  had  had 
for  six  years  before  1853,  when  he  removed  to  Oakley 
Square  ;  but  I  think  it  must  be  considered  as  one  of  the 
indications  of  his  embarrassed  circumstances,  of  which 
there  are  other  proofs,  during  this  period,  the  Defendant 
being  evidently  aware  of  the  condition  of  the  bankrupt's 
affairs. 

In  the  month  of  July,  1855,  the  subject  of  the  payment 
of,  or  security  for,  the  costs  which  were  due  to  the  Defend- 
ant and  his  partners  appears  to  have  been  first  urged 
upon  the  bankrupt,  in  consequence  of  their  having  learnt 
that  he  had  been  employing  some  other  solicitor;  and 
the  Defendant  told  him,  that  if  he  could  afford  to  employ 
two  solicitors,  it  was  high  time  for  him  to  pay  these 
costs,  and  the  Defendant  threatened  proceedings  unless 
he  either  paid  or  secured  payment  of  the  costs,  and  in  the 
end,  the  bankrupt  proposed  to  give  a  mortgage  on  the 
houses  which  he  had  in  Chelsea  for  securing  payment  of 
the  debt.    There  can  be  no  doubt  that  if  this  arrangement 

Vol.  III.  C  D.J.     had 
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1858. 


Johnson 

FEasiffiTBR. 


had  been  immediately  carried  out^  the  transaction  could 
have  had  nothing  of  a  voluntary  character  on  the  part  of 
the  bankrupt,  and  would  have  been  good  against  the  cre- 
ditors, unless  upon  the  ground  which  will  have  to  be  con- 
sidered of  the  relation  of  solicitor  and  client,  which 
existed  between  the  parties. 


It.  is  alleged  that  it  was  delayed  for  the  purpose  of 
including  the  costs  attendant  upon  the  transaction  with 
Mrs.  Atkinson^  to  which  it  is  necessary  shortly  to  advert. 
She  had  advanced  to  the  bankrupt  large  sums  of  money, 
and  had  also  become  his  surety  to  a  very  considerable 
amount,  and  four  deeds  were  executed  by  the  bankrupt 
in  her  favor  of  the  8th,  10th,  13th  and  16th  of  October, 
1855,  which  were  prepared  by  the  Defendant  and  his 
partners,  by  which  a  very  considerable  portion  of  the 
bankrupt's  property  was  made  over  to  her  in  consideration 
of  the  advances  which  she  had  previously  made  to  the 
bankrupt  and  as  an  indemnity  against  liabilities  which 
she  had  incurred  for  him.  It  was  during  the  time  when 
these  arrangements  with  Mrs.  Atkinson  were  on  foot 
that  the  circumstances  occurred  as  to  the  giving  the  deed 
to  the  Defendant  upon  which  its  invalidity  as  against  the 
creditors  of  the  bankrupt  mainly  depends.  The  sug- 
gestion of  a  security  for  the  costs  commenced  on  the 
10th  of  July,  and  the  matter  was  deferred  for  the  reason 
already  stated.  That  the  idea  of  obtaining  a  security  for 
the  costs  was  not  lost  sight  of  appears  by  the  letter  of 
the  8th  of  September,  1855,  in  which,  while  making 
enquiries  to  enable  him  to  prepare  Mrs.  Atkinson's  deeds, 
the  Defendant  says, ''  as  soon  as  we  receive  this  informa- 
tion, and  of  what  you  propose  for  ourselves,'  we  can  com- 
plete at  once."  These  words  evidently  point  to  some 
former  communication,  and  can  only  upon  the  evidence  be 
taken  to  apply  to  the  meeting  in  July,  when  the  bankrupt 
offered  to  give  a  mortgage  on  the  houses  at  Chelsea,  but 

made 
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made  no  more  definite  proposal.     The  letter  of  the  14th        1858. 

of  September^  1855,  sending  a  copy  of  a  former  letter  of      ^^v^^-^ 

January  f  1855,  which  was  accompanied  by  a  bill  of  costs,  «. 

is  important,  as  showing  that  the  subject  of  obtaining  se-    Pbsbiibtbb. 

curity  for  his  costs  was  then  occupying  the  Defendant's 

attention.     It  is  quite  clear  that  between  the  time  of  this 

letter  and  the  following  one  of  the  15th  of  September ^ 

there  bad  been  some  meeting  between  the  bankrupt  and 

the  Defendant,  at  which  the  bankrupt  had  answered  the 

Defendant's  question  of  what  he  proposed  by  offering  to 

give  a  second  mortgage  of  No.  2,  CranfieJd  Villas.    The 

subject  was  not  allowed  by  the  Defendant  to  rest,  for  on 

the  7th  of  September  J  he  sends  a  further  bill  of  costs,  and 

speaks  of  the  mortgages  to  Mrs.  Atkinson  being  in  the 

course  of  preparation. 

It  appears  from  what  has  gone  before,  that  the  bank- 
rupt bad  proposed  only  one  house  for  the  mortgage  to 
Defendant,  but  on  consideration  of  the  proposal,  the 
Defendant  appears  to  have  thought  that  one  was  an  in- 
sufficient security,  and,  in  consequence,  he  introduced 
into  the  drafl  of  the  mortgage  two  houses,  Nos.  1  and  S, 
Cranfield  Villas,  Now  this  is  a  part  of  the  case  that 
strikes  me  as  very  important,  because,  if  the  object  of  the 
bankrupt  was  voluntarily  to  prefer  the  Defendant  over 
his  other  creditors,  he  would  instantly  have  yielded  to 
what  the  Defendant  desired,  and  would  not  have  as- 
sumed an  independent  position,  and  endeavoured  to  pre- 
serve his  property  from  this  additional  incumbrance,  as 
he  did  in  the  most  determined  manner  by  a  subsequent 
letter  of  the  STth  of  September,  1855. 

The  parties,  however,  met  and  discussed  the  matter. 
The  Defendant  insisted  upon  the  two  houses  being  in- 
cluded ;  the  bankrupt  yielded ;  and  the  mortgage  was 
accordingly  prepared,  ei^tending  to  both  the  houses. 

C2  The 
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1868.  The  deed  of  the  8th  of  October,  1855,  which  was  a 

^^^^^"^^      mortgage  of  the  equity  of  redemption  of  the  two  houses, 

Johnson  *      ^  * 

V.  Nos.  1  and  2,   Cranfield  Villas,  was  executed  for  the 

Fesemeter.  purpose  of  securing  to  the  Defendant  a  sum  of 
466/.  15^.  2d.f  which  included  a  sum  of  125L  2$,  8d., 
being  the  amount  of  costs  incurred  for  the  assignment 
and  mortgage  to  Mrs.  Atkinson  and  for  the  mortgage  to 
the  Defendant,  and  it  was  insisted,  that  as  these  costs 
were  not  due,  the  bill  not  having  been  delivered  a  month, 
and  as  they  formed  a  portion  of  the  entire  consideration, 
the  whole  deed  was  void.  I  think  it  unnecessary  to 
decide  what  the  eflfect  would  be  of  a  deed  being  executed 
for  a  consideration,  part  of  which  would  be  sufficient  to 
support  it,  but  the  remainder  by  itself  would  have  been 
insufficient,  because  I  think  the  foundation  of  the  argu- 
ment fails  upon  this  occasion,  as  the  costs  were  un- 
questionably due  at  the  time  of  the  delivery  of  the  bill, 
although  the  remedy  for  their  recovery  was  delayed  for 
a  month. 

It  is  necessary  to  advert  for  a  moment  to  the  circum- 
stances which  are  said  to  have  led  to  the  bankruptcy  of 
Archhutt,  It  has  been  already  mentioned,  that  the  only 
source  from  the  bankrupt  expected  to  derive  the  means 
of  paying  the  last  instalment  oi2s.  6d.  to  his  creditors  on 
the  17th  of  November,  1855,  was  a  surplus  of  408/1, 
which  he  was  to  receive  from  Douglass  under  the  deed 
of  the  I4:ih  of  November,  1854*.  But  a  dispute  arose 
upon  a  claim  made  by  Douglass,  to  deduct  from  the 
amount  a  sum  of  money  for  his  commission  as  an  auc- 
tioneer, acting  in  the  sale  of  the  estate  of  which  he  was 
the  trustee.  An  endeavour  was  made  to  refer  this  dis- 
pute to  arbitration,  and  in  the  course  of  it  the  Defendant, 
by  the  desire  of  the  bankrupt,  saw  Messrs.  White  and 
Broughton,  who  were  the  attornies  for  Douglass,  and 
finding,  that  there  was  no  prospect  of  a  settlement,  he 

stated 
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stated  that  proceedings  in  bankruptcy  would  be  forth-        1858. 
with  commenced  against  him.  T^^^"^^ 

Johnson 

V. 

This  interview,  and  a  letter  written  by  the  Defendant  Fbsemeyeb, 
to  Messrs.  White  and  JBroughton,  were  used  by  the 
assignees  to  show  that  the  Defendant  was  aware  that  the 
state  of  Archbutfs  affairs  had  brought  him  to  the  brink 
of  bankruptcy,  upon  which  I  have  already  intimated  my 
opinion  that  the  evidence  satisfies  my  mind  that  the 
Defendant  knew  the  insolvent  condition  of  the  bankrupt. 
The  Defendant  says  that  the  bankruptcy  was  threatened 
merely  to  stave  off  Douglasses  proceedings,  and  he  uses 
the  letter  as  a  proof  of  pressure  of  the  bankrupt,  for 
which  it  cannot  be  available,  as  it  was  not  written  either 
to  the  bankrupt  or  to  his  solicitor,  though  perhaps  it 
may  be  proof  of  the  determination  of  the  Defendant  to 
insist  upon  the  payment  of  his  costs.  The  dispute  with 
Douglass  not  being  arranged  on  the  30th  of  October^ 
1855,  he  filed  a  bill  for  specific  performance  of  the 
agreement  for  the  sale  of  the  lease  of  the  premises  called 
St.  Pancras  Wharf.  On  the  30th  of  November,  1855, 
Archbuit,  by  the  advice  of  the  Defendant,  signed  a  de- 
claration of  insolvency,  and,  upon  the  petition  of  two  of 
his  creditors,  on  the  same  day  was  adjudicated  a  bank- 
rupt It  is  under  these  circumstances  that  the  assignees 
seek  to  impeach  the  deed  executed  by  the  bankrupt  to 
the  Defendant,  on  the  ground  of  its  being  a  fraud  on  the 
general  body  of  the  creditors  of  the  bankrupt. 

Before  the  Master  of  the  Rolls,  the  case  was  put,  on 
the  ground  either  of  the  deed  being  void,  by  reason  of 
its  assigning  all  or  the  greater  part  of  the  bankrupt's 
property,  or  of  its  being  a  fraudulent  preference ;  but 
before  me  a  third  question  was  raised,  which  seems  not 
to  have  been  presented  to  the  Master  of  the  Rolls,  viz. 
that  the  relation  of  solicitor  and  client  which  existed 

between 
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1858.  between  the  parties,  according  to  the  well-known  prin- 
ciples of  equity,  rendered  the  transaction  altogether  void, 
'^7  "  This  appears  to  me  to  be  entirely  foreign  to  the  prayer 
Fbbbmeyba.  of  the  bill,  nor  can  I  find  anything  in  the  bill  itself  which 
would  warrant  me  in  entertaining  this  question  as  a  sub- 
stantive objection  to  the  validity  of  the  deed ;  but  as 
this  relation  between  the  parties  may  enter  into  the  con« 
sideration  of  another  part  of  the  case,  I  must  not  alto- 
gether pass  over  the  argument  which  has  been  addressed 
to  me  upon  it.  The  counsel  for  the  assignees  insisted, 
that  if  the  Defendant  intended  to  act  in  his  character  of 
creditor,  he  ought  to  have  separated  himself  from  his 
relation  as  solicitor ;  and  they  cited  various  authorities  to 
show,  that  in  contracts  between  a  solicitor  and  his  client, 
as  the  former  stands  in  a  relation  which  gives  or  may 
give  him  an  advantage,  the  onus  lies  upon  him  to  prove 
that  the  transaction  was  fair,  that  he  has  made  a  reason- 
able use  of  the  confidence  placed  in  him,  and  that  he  has 
given  honest  advice  to  his  client  against  himself.  The 
smallest  reflection,  however,  will  show  that  these  prin- 
ciples are  applicable  only  to  cases  of  voluntary  agree- 
ments, in  which  the  client  is  dealing  witii  his  solicitor 
under  the  influence  of  that  confidence  which  he  has  re- 
posed in  him,  and  upon  which  he  relies  for  his  protection 
in  the  transaction.  They  never  can  apply  to  a  case 
where  the  solicitor  assumes  the  hostile  attitude  of  an 
urgent  and  pressing  creditor,  and  where  the  parties,  to 
use  Lord  Eldon's  expression  in  Gibson  v.  Jeyes  (a), 
"  are  put  at  arm's  length  ;"  and  even  if  I  were  prepared 
to  adopt  the  argument  that  a  solicitor  cannot  demand 
payment  of  or  security  for  his  costs,  without  separating 
himself  from  his  relation  to  his  client,  I  should  have  no 
difficulty  in  holding  that  he  might  be  considered  to  have 
done  so  upon  an  occasion  where  he  is  not  giving  advice 

or 

(fl)  6  Vts.  277. 
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or  acting  in  the  client's  business,  but  is  urging  tbe  pay-        1858. 
ment  by  the  client  of  a  debt  to  himself.     I  entertain  no      _ 

''  ^  Johnson 

doubt  therefore,  even  if  this  point  had  been  open  to  the    _     v. 
assignees,  that  they  could  not  have  availed  them. 

Was  the  deed  then  void  as  an  act  of  bankruptcy,  on 
the  ground  of  its  being  an  assignment  of  the  whole  or 
the  greater  part  of  the  bankrupt's  property?  The 
reason  why  such  an  assignment  amounts  to  an  act  of 
bankruptcy  is,  as  was  said  by  Baron  Parhe  in  Ckarr  v. 
JBurdiss  (a),  that  the  lender  puts  it  out  of  his  power  to 
carry  on  his  trade.  I  do  not  find,  as  seemed  to  be 
suggested  in  the  argument,  that  the  Master  of  the  Rolls 
in  Stanger  v.  Wilkins  (b)  assumed  that  it  was  because  it 
placed  the  trader  at  the  mercy  of  the  assignee  to  decide 
whether  or  for  how  long  the  trade  should  continue  to  be 
carried  on.  In  dealing  with  this  question,  it  is  necessary 
to  take  into  consideration  the  contemporaneous  trans- 
action with  Mrs.  Atkinson,  although  the  assignment  to 
the  Defendant  is  independent  of  and  unconnected  with 
it,  because,  if  the  joint  efiect  of  deeds  executed  at  the 
same  time  is  to  strip  the  bankrupt  of  all  or  the  greater 
portion  of  his  estate  and  effects,  in  considering  each  deed 
it  ought  to  be  regarded  as  affecting  the  remaining  pro* 
perty  which  has  not  been  assigned  by  the  other. 
Looking  then  at  the  Defendant's  deed  as  if  it  had  been 
made  after  the  one  to  Mrs.  Atkinson  on  the  8th  of 
October,  1855,  did  it  so  substantially  interfere  with  the 
remaining  property  of  the  bankrupt  as  to  prevent  his 
carrying  on  his  trade  ?  My  strong  impression  is,  that  it 
does  not  come  at  all  within  the  principle  of  the  authorities 
on  the  subject.  The  assignment  is  not  of  any  portion  of 
the  trade  efiects,  but  of  an  equity  of  redemption.  How 
did  this  assignment  cripple  the  bankrupt  in  his  trade? 

It 

(a)  1  Cr.  M.  4-  R,  443.  (6)  19  Beav.  626. 
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1858.  It  may  be  said  that  indirectly  it  would  have  that  eflect, 

^^'"^''^•'^  because  he  might  have  been  enabled  to  raise  money  upon 

V.  his  equity  of  redemption,  with  which  his  trade  might 

Fesemeyes.  jjg^^g  jjggj^  carried  on.      But  this  appears  to  me  to  be 

rather  too  remote  an  effect  to  come  within  the  principle 
upon  which  alone  the  transaction  can  be  rendered  in- 
valid as  putting  a  stop  to  the  bankrupt's  trade.  It  is 
perhaps  unnecessary^  however,  to  decide  the  question 
upon  this  ground,  as  the  assignment  to  the  Defendant 
still  left  the  bankrupt  in  possession  of  all  the  materials 
for  carrying  on  the  limited  trade  to  which  he  had  reduced 
his  business,  and  also  of  considerable  property  besides, 
some  of  which  was  dealt  with  by  subsequent  deeds  with 
Mrs.  Atkinson,— dealings  which  of  course  cannot  affect 
the  deed  in  question. 

There  only  remains  then  the  question  of  the  validity 
of  the  deed,  on  the  ground  of  the  alleged  fraudulent 
preference.  Now  it  has  been  conceded  in  argument, 
that  the  two  questions  which  are  raised  upon  this  point 
of  the  case  are:  1st,  whether  the  deed  was  voluntary; 
2nd,  whether  it  was  made  in  contemplation  of  bank- 
ruptcy. It  may  be  assumed,  the  circumstances  of  the 
bankrupt  at  the  time  of  the  execution  of  the  deed  were 
such,  that  bankruptcy  or  insolvency  was  inevitable, 
which  seems  by  the  authorities  to  satisfy  the  expression, 
"  in  contemplation  of  bankruptcy."  The  only  real  ques- 
tion (as  I  thought  at  a  very  early  period  of  the  argu- 
ment) is,  whether  the  deed  was  voluntary  or  was  induced 
by  the  demand  of  the  creditor.  I  think  that  the  recent 
cases  have  placed  the  law  on  this  subject  on  a  right 
footing.  Formerly,  it  was  supposed,  that  in  order  to 
prevent  a  transaction  being  void  as  a  fraudulent  pre- 
ference, it  was  necessary  to  show  something  like  co- 
ercion or  pressure  on  the  part  of  the  creditor,  and  a 
reluctant  yielding  by  the  debtor.     The  term  "  pressure" 

has 
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has  been  retained,  although  it  is  now  only  calculated  to 
mislead,  as  it  has  been  decided,  that  the  only  question  in 
cases  of  this  description  is,  whether  the  act  is  voluntary 
on  the  part  of  the  bankrupt ;  and  as  Alderson,  B.,  ex- 
plains the  term  in  Strachan  v.  Barton  (a) : — "  A  voluntary 
payment"  (and  this  of  course  applies  equally  to  the  case 
of  a  voluntary  act  of  preference)  *'  is  a  payment  simply 
by  the  act  and  will  of  the  party  making  it,  and  if  there  is 
anything  to  interfere  with  or  control  this  will,  then  it 
is  not  a  voluntary  payment.**  Applying  this  reasoning 
to  the  present  case,  was  the  giving  this  deed  the  mere 
act  and  will  of  the  bankrupt,  without  anything  inducing 
it  and  influencing  his  will  upon  the  subject  ?  This  is,  of 
course,  a  mere  question  of  fact,  and  without  going  over 
the  circumstances  again,  I  may  say,  that  I  find  every- 
where traces  of  the  transaction  of  the  security  having 
originated  with  the  Defendant,  having  been  pursued  and 
insisted  upon  by  him,  having  been  forced  upon  the  bank- 
rupt, who  for  a  time  withstood  the  wishes  of  the  Defendant, 
and  yielded  only  when  the  Defendant  asserted  his  right 
to  have  a  security  to  the  full  extent  of  that  which  he  had 
proposed.  I  have  no  doubt,  therefore,  that  within  the 
principle  of  the  authorities  upon  the  subject,  this  deed 
would  not  have  been  a  fraudulent  preference  between  an 
ordinary  debtor  and  creditor. 


1858. 


Johnson 

V. 

Febemetbi. 


But  then  the  relation  of  solicitor  and  client  here 
again  intervenes,  and  it  is  insisted,  that  the  Defendant 
was  in  such  a  fiduciary  position  (as  it  was  called)  as 
to  render  it  necessary  for  him  to  deal  in  a  diflerent 
manner  from  an  ordinary  creditor.  I  confess  I  did  not 
quite  understand  the  extent  to  which  this  was  pressed  by 
Mr.  Letois  in  his  argument.  He  admitted  that  a  solicitor 
was  entitled  to  the  same  benefit  of  diligence  to  obtain  his 
debt  as  an  ordinary  creditor,  and  of  course  he  must  ne- 
cessarily 
(a)  11  Exch.650. 


26 


CASES  IN  CHANCERY. 


1858. 

Johnson 

V. 

Fesemstcr. 


cessarily  concede  to  hiniy  with  this^  all  the  advantages 
which  the  influence  of  his  relation  to  his  debtor  con- 
fers upon  him.  He  also  agreed,  that  if  a  solicitor  avml- 
ing  himself  of  these  favorable  circumstances  obtains  by 
pressure  the  actual  payment  of  his  debt,  he  could  not  be 
called  upon  to  refund  it,  but  he  contended  that  there 
was  a  difierence  between  an  actual  payment  and  a  se- 
curity for  payment,  and  that  although  the  solicitor  might 
compel  the  payment  of  his  debt,  he  was  not  allowed  to 
obtain  a  charge  upon  the  assets  of  his  debtor  to  the  pre- 
judice of  his  other  creditors.  I  suspect  that  here  we 
have  returned  upon  the  original  argument  that  a  solicitor 
cannot  deal  at  all  with  his  debtor,  without  divesting 
himself  of  the  confidential  relation  which  exists  between 
them.  For  if  he  is  so  far  like  an  ordinary  creditor,  that 
he  may  avail  himself  of  his  diligence  to  obtain  payment 
of  his  debt,  and  may  thus  secure  actual  payment  in  pre- 
ference to  the  rest  of  the  creditors,  on  what  other  prin- 
ciple can  you  distinguish  him  from  the  other  creditors  in 
obtaining  a  security,  than  that  the  relation  in  which  he 
stands  to  his  debtor  altogether  prohibits  such  a  trans- 
action ? 


It  appears  to  me,  that  the  fact  of  the  creditor  being 
also  the  solicitor  of  the  debtor,  makes  no  difference  in  a 
question  of  fraudulent  preference,  except  that  it  gives 
greater  facilities  to  the  parties  to  disguise  a  voluntary 
transaction  under  the  appearance  of  a  demand  and  sub- 
mission, and  that  it  therefore  requires  to  be  watched  with 
more  cautious  jealousy.  I  see  nothing  in  this  case  to 
induce  me  to  think  that  there  was  a  concerted  pre- 
ference between  the  bankrupt  and  the  Defendant 


After  a  very  careful  consideration  of  the  whole  of  the 
circumstances,  I  have  come  to  the  conclusion,  that  the 
decree  of  the  Master  of  the  Rolls  ought  to  be  affirmed, 
and  the  appeal  to  be  dismissed  with  costs. 
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CHEALE  V.  KENWARD. 

July  21,  24. 
rilHIS  was  an  appeal  from  the  decision  of  the  Master     Before  The 

-■■      of  the  Rolls,  allowing  a  demurrer.  ^  f/^*^ 

Chelmsford. 

The  bill  stated  an  Act  of  Parliament  authorizing  the  An  agreement 
construction  of  a  railway  from  Lewes  to  Uckfield,  and  transfer  of 
that  the  Plaintiff,  who  was  a  landowner  near  Uckfield,  railway  shares 
hady  before  the  passing  of  the  Act,  agreed  to  take  shares  thing  had  been 
in  the  Company  upon  the  understanding  that  the  site  for  P"^  .-—Htld^ 
the  station  at  Uckfield  should  be  reconsidered.     That,  pactum,  but 
accordingly,  he  took  and  was  the  registered  proprietor  ®^"*™c* 
of  ten  501.  shares,  on  which  however  he  had  not  paid  be  specifically 
anything.      That  upon  the  Company  declining  to  re-  gquiJJ^ 
consider  the  site  of  the  station,  he  expressed  a  wish  to 
dispose  of  the  shares ;  and  that  the  Defendant,  another 
shareholder  in  the  Company,  knowing  that  nothing  had 
been  paid  upon  the  shares,  and  in  consideration  of  the 
Plaintiff  agreeing  to  transfer  them  to  him,  agreed  to  ac- 
cept and  execute  a  transfer  to  himself  of  them,  and  to  do 
all  acts  necessary  to  relieve  the  Plaintiff  from  liability  in 
respect  of  the  shares,  but  refused  to  perform  the  agree- 
ment.    The  prayer  was,  that  the  agreement  might  be  spe- 
cifically performed,  that  the  Defendant  might  execute  a 
proper  transfer  and  pay  the  deposit  and  all  the  calls  due 
or  to  become  due  on  the  shares,  together  with  the  costs 
occasioned  by  the  non-performance  of  the  agreement. 

The  Master  of  the  Rolls  allowed  the  demurrer,  on  the 
ground  that  the  agreement  could  not  be  enforced  for 
want  of  consideration  and  of  mutuality. 

Mr.  Lloyd  and  Mr.  Pole,  in  support  of  the  demurrer. 

This  is  merely  nudum  pactum.     The  only  considera- 
tion 
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1858.  tion  relied  upon  is  the  obligation  on  the  part  of  the 
Defendant  to  relieve  the  Plaintiff  from  liability  in  respect 
of  the  shares.  But  this  is  no  distinct  consideration.  It 
Kenward.  ig  a  consequence  merely  of  the  contract  itself.  ^The 
Lord  Chancellor  referred  to  Haigh  v.  Brooks  {a) 
and  Walker  v.Bartlett{b).]  In  those  cases  a  right  had 
been  given  up.  The  consideration  must  be  something 
dehors  the  agreement^  not  as  in  this  case,  or  as  in  the  case 
of  an  assignment  of  a  lease,  a  mere  liability  flowing  otit 
of  the  agreement  itself;  Crabbe  v.  Moxkay  (c).  There 
must  be  also  a  mutuality  of  remedy,  which  is  here  want- 
ing, as  the  Defendant  could  not  enforce  the  contract. 

They  also  commented  upon  Skaw  v.  Fisker{d),  Wynne 
V.  Price  {e)y  Antrobus  v.  Smith  (/),  Searle  v.  Law(g\ 
Dillon  V.  Coppin  (A),  Weale  v.  Ollive  (i). 

Mr.  R.  Palmer  and  Mr.  Osborne^  for  the  Plaintiff. 

The  undertaking  to  indemnify  is  a  sufficient  conside- 
ration, and  it  must  be  immaterial  whether  it  is  a  distinct 
undertaking  or  arises  from  the  nature  of  the  contract 
itself.  If  the  Defendant  is  right,  there  could  be  no  bind- 
ing contract  in  such  a  case  as  the  present,  unless  the 
shares  were  at  a  premium.  [^The  Lord  Chancellor. 
It  is  contended,  on  the  other  side,  that  mutuality  of 
remedy  is  necessary.]  That  argument  is  disposed  of 
by  Duncuft  v.  Albreckt{h)  and  Doloret  v.  Rotksckild(l). 
The  trifling  money  consideration  which  there  was  in 
Wynne  v.  Price  and  Shaw  v.  Fisher  cannot  be  sufficient 
to  distinguish  those  cases  from  the  present.  It  was  the 
indemnity  which  formed   the  main  consideration.     No 

reason 

(a)  10  A.  4-  £.  309.  (g)  15  Sim,  95. 

(6)  18  C.  U.  845.  (h)  4  MifL  4-  Cr.  647. 

(c)  I  W,  R.  226.  (i)  17  Beat,  252. 

(d)  2  Dc  G.  4-  5m.  11.  {k)  12  Sim.  189. 

(e)  3  jD«  G.  4*  .Sir.  310.  (/)  1  Sim.  4*  St.  590. 
(/)  12  Vet.  39. 


Chealb 

V. 
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reason  is  given  for  the  supposed  distinction  as  to  the        1858. 
consideration  arising  out  of  and  being  incidental  to  the 
contract  itself.     This  is  not  like  the  purchase  of  an 
estate,  but  resembles  rather  a  sub-contract  to  purchase     Kenward. 
and  pay  the  original  purchase-money. 

They  referred  to  Ford  v.  Stuart  (a),  Hetoison  v.  iVi?- 
gus  {b),  Mocatta  v.  Franco  (c),  Chitty  on  Contracts  {d), 
Price  V.  Seaman  (e),  Doe  v.  Cartwright  (/),  Richardson 
V.  Mellish  (g),  Penn  v.  Baltimore  (A). 

Mr.  Lloydy  in  reply,  referred  to  Lyth  v.  Ault{i)j 
Underwood  v.  Hithcox  (A),  Bower  v.  Cooper  (/),  Law- 
renson  v.  Butler  {m\  Flight  v.  Bolland{n). 


The  Lord  Chancellor. 

At  the  close  of  the  argument  on  behalf  of  the  Defend- 
ant I  bad  formed  an  opinion  contrary  to  that  of  the 
Master  of  the  Rolls;  but  from  respect  to  his  Honor, 
and  from  an  apprehension  that  I  might  have  overlooked 
something  material  to  the  determination,  I  heard  the 
case  to  the  end.  It  has  been  fully  argued,  and  I  am  of 
opinion  that  the  demurrer  ought  to  be  overruled. 

The  bill  is  for  the  specific  performance  of  an  agree- 
ment to  take  a  transfer  of  shares  in  the  Lewes  and  Uch- 
field  Railway  Company.  The  Plaintiff  was  the  regis- 
tered owner  of  the  ten  50/.  shares  in  the  Company,  num- 
bered from  12  to  21,  both  inclusive.  Nothing  had  been 
paid  upon  the  shares.     But  under  the  21st  section  of 

the 

{a)  15  Beov.  493.  (A)  Chitty  on  Contracts,  43. 

(6)  16  Beav.  594.  (i)  7  Exch.  669. 

(f)  3  Dougl.  11.  (k)  1  Ve$.  274. 

(</)  Page  28.  (/)  2  Hare,  408. 

(0  4  B.  *  C.  525.  (m)  I  Sch,  ^  Lef,  \3. 

(/)  3  B.  4-  Aid,  327.  (n)  4  Ruu.  298. 

{g)  2  Bing.  229. 
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1858.        the  Companies   Clauses   Consolidation   Act,   1845,   the 

^"^^"^^^      Plaintiff  was  liable  to  pay  the  whole  amount  of  the  500/. 

V,  He  was  desirous  of  getting  rid  of  the  shares  and  of  the 

Kbnward.     liabilities,  and  the  bill  states  that  the  Defendant,  who 

was  also  a  shareholder  in  the  Company,  entered  into  an 

agreement  with  the  Plaintiff  to  accept  and  execute  a 

transfer  of  the  shares,  and  do  all  acts  necessary  to  relieve 

the  Plaintiff  from  all  liability  in  respect  of  the  shares. 

Upon  the  demurrer  two  questions  were  raised.  First, 
whether  there  is  a  sufficient  consideration  money  from 
the  Plaintiff  to  support  the  agreement.  Secondly,  if  so, 
whether  there  is  suflficient  mutuality  in  the  contract  so  as 
to  enable  either  party  to  enforce  it  against  the  other. 
Now,  there  is  no  doubt  that  a  bill  will  lie  for  a  specific 
performance  of  an  agreement  to  transfer  railway  shares. 
This  was  set  at  rest  by  Duncuft  v.  Albrecht  (a).  There 
the  Vice-Chancellor  of  England  said,  "  There  is  not  any 
sort  of  analogy  between  a  quantity  of  £3  per  cents.,  or 
any  other  stock  of  that  description  (which  is  always  to  be 
had  by  any  person  who  chooses  to  apply  for  it  in  the 
market),  and  a  certain  number  of  railway  shares  of*a 
particular  description,  which  railway  shares  are  limited 
in  number,  and  which,  as  has  been  observed,  are  not 
always  to  be  had  in  the  market." 

But  the  Defendant  insists  that  this  particular  agree- 
ment cannot  be  enforced  for  want  of  consideration  and 
mutuality.  Now,  what  are  the  circumstances  of  the 
case?  The  Plaintiff  was  the  owner  of  ten  specific  shares, 
which  was  so  much  property  in  his  hands,  subject  to 
certain  liabilities.  Whether  this  would  be  valuable  or 
valueless  at  the  time  of  the  agreement  no  one  could  tell. 
The  value  was  merely  speculative,  and  persons'  ideas 
differ  very  much  about  speculations.     But  the  Plaintiff 

was 

(a)  USim.  199. 
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was  willing  to  divest  himself  of  the  shares,  and  to  relieve        1858. 
himself  from   his  liabilities ;    and   the  Defendant  was      ^T''^^ 

'  ^  Cheale 

willing  to  take  the  chances  of  the  speculation,  and  to  v. 

undertake  those  liabilities,  Kemward. 

It  is  impossible  to  deny  that  an  agreement  to  transfer 
property,  which  may  or  may  not  be  valuable,  will  con- 
stitute a  good  consideration  for  a  promise  founded  upon 
it  To  say  that  it  is  not  a  substantial  consideration,  or 
that  the  case  resembles  those  of  gifls  in  Antrobtts  v. 
Smith  (a),  or  SearU  v.  Law  (6),  is  out  of  the  question. 
In  such  cases  as  those  no  agreement  has  been  made ;  all 
is  on  one  side,  and  if  the  gifl  should  be 'of  something 
which  turns  out  to  be  an  incumbrance  to  the  donor,  of 
which  he  would  be  glad  to  divest  himself,  he  cannot 
force  it  upon  the  donee  any  more  than  the  donee  can 
compel  the  donor  to  give  it  him  upon  a  change  of  inten- 
tion. But  an  agreement  to  transfer,  upon  something 
being  done  by  the  donee  who  undertakes  to  do  it,  would 
amount  to  a  complete  agreement. 

It  is  said  that  these  shares  were  worthless,  as  nothing 
had  been  paid,  and  the  whole  of  the  liabilities  were  still 
existing ;  but  the  shares  might  ultimately  turn  out  to  be 
worth  more  than  the  amount  due  upon  them,  and  at  all 
events  the  possibility  of  their  being  valuable  would  be 
sufficient  to  c(tnstitute  an  agreement  to  transfer  them  a 
good  consideration. 

I  thought  upon  this  ground  that  Haigh  v.  Brooks  (c) 
might  be  useful  to  show  that  the  giving  up  something 
of  uncertain  value  was  a  good  consideration.  I  have 
indeed  no  doubt  that  the  consideration  coming  from  the 
Plaintiff  was  sufficient  to  sustain  the  agreement. 

But 

(a)  12  Fci.  39.  (c)  10  Ad.l^ELZ09\  2  Ferry    • 

(6)  15  Sim.  95.  i  Davison,  477. 
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1858.  But  then  comes  the  question^  whether  there  is  any 

^  mutuality  ?  that  is  to  say,  whether  the  Defendant  could 

V.  enforce  the  argument  on  his  part,  agreeing  to  undertake 

Kbnward.  ^^^  liabilities. 

It  is  said  that  this  would  follow  from  the  transfer^  and 
that,  as  he  would  become  liable  by  being  the  holder  of 
the  shares^  it  would  be  creating  a  consideration  for  a 
transfer  out  of  part  of  the  thing  itself  which  is  the  sub- 
ject of  the  gift,  and  that  the  consideration  must  be 
something  dehors  the  subject-matter  of  the  contract. 
I  cannot,  however,  say  that  I  perfectly  understand  this 
argument.  The  consideration  here  is,  on  the  part  of  the 
Plaintiff,  not  the  transfer  of  the  shares,  but  the  agree- 
ment to  transfer.  The  consideration  on  the  Defendant's 
part  is  not  the  liability  arising  out  of  the  transfer,  but 
the  agreement  to  undertake  the  liability  on  having  the 
shares.  Walker  v.  Bartlett  (a)  shows  that  the  transfer 
imposes  the  liabilities  impliedly.  Then  will  not  the 
agreement  to  take  upon  himself  a  legal  obligation  be  a 
good  consideration  for  Defendant's  promise  ? 

The  Defendant  desired  to  have  the  shares;  he  was 
willing  to  pay  the  amount  of  the  liabilities,  from  which 
he  agreed  to  exonerate  the  Plaintiff;  and  that  appears 
to  me  a  sufficient  consideration. 

It  was  admitted,  that  if  any  sum  of  money  however 
small  had  entered  into  the  consideration  either  way  it 
would  have  been  good ;  and  that  if  the  Defendant  had 
agreed  to  give  5/.,  or  the  Plaintiff  that  or  any  other  sum 
to  have  the  shares  taken  off  his  hands,  it  would  have 
been  sufficient.  What  difference  in  principle  can  this 
make? 

Suppose 

(a)  18  Com.  B.  845. 
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Suppose  the  Plaintiff  had  paid  his  deposit  but  not 
his  calls,  and  the  Defendant  had  agreed  to  pay  him  the 
deposit  and  undertake  his  liabilities  for  calls,  it  is  not 
contended  that  this  would  not  have  been  a  sufficient 
consideration.  I  cannot  see  any  distinction  between 
such  a  case  and  the  present.  I  think  that  the  demurrer 
ought  to  have  been  overruled. 
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Ex  parte  HENRY  HIGGINS,  HENRY  MEESON 

and  GEORGE  KINNEAR. 

In  the  matter  of  WILLIAM  TYLER  and  JOHN 

TYLER,  Bankrupts. 


March  SI. 

Before  The 

Lords 
Justices. 


fT^HIS  was  the  appeal  of  the  assignees  from  the  decision 
of  the  Commissioner  admitting  a  proof  against  the 
joint  estate  of  the  bankrupts  for  918/.  10*.  lOd.  for  goods  jwo  partners 

sold  and  delivered.  acting  by  one 

of  lliem, 
bought  goods, 
mr     i_ix  'ir*  'ii*  *.    ^^d  afterwards 

The  bankrupts  carried  on  business  as  millers  in  part-  ^j^g  vendor 
nership   at  King's  Bromley  in  Staffordshire^   and  the  ^»t^  notice  of 
bankrupt  William  Tyler  was  the  partner  who  was  in  the  ship,  brought 

habit  of  attendin£C  the  neifichbourincc  markets  and  makinjr  ®"  action 

^  °  °  "  and  recovered 

purchases  on  behalf  of  the  firm.     The  Respondent  sold  judgment 
to  him  on  behalf  of  the  firm  the  goods  in  respect  of  which  ^g* "a^plner 
the  proof  in  question  had  been  made.     Before  an  act  alone,  and 
of  bankruptcy   had    been    committed    the    Respondent  ^j^j,^  vihich 
brought  an  action  to  recover  the  debt  against  William  ^a?»  *Jowever, 

defeated  by  an 

TyUr  alone^  although  it  appeared  that  the  Appellant,  adjudication  of 
from   seeing  the  bankrupts*  names  on  their  carts  and       j^^^j^jlj, 

otherwise,  followed  by  an 
adjudication 
against  his 

partner : —  Held^  that  the  original  debt  was  merged  in  the  judgment,  and  that  there 

could  be  no  proof  upon  it  against  the  joint  estate. 

Vol.  III.  D  D.J. 
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1858.       otherwise,  might  have  known  that  he  was  selling  to  a 
"■^^^      partnership. 

Ex  parte 

HlOOINS 

and  Others.         Qn  the  19th  of  January,  1857,  some  of  the  partner- 
Tyl7r        ^'^^P  property  was  taken  in  execution  under  the  judg- 
and  Another,   ment,  but  on  the  27th  of  January,  1857,  before  any 
of  the  goods  seized  were  sold,  William  Tyler  was  adju- 
dicated a  bankrupt;  and  on  the  2nd  of  February,  1857, 
John  Tyler  was  also  adjudicated  bankrupt. 

• 
The  Commissioner,  considering  that  the  original  debt 
was  not  merged  in  the  judgment  for  all  purposes,  ad- 
mitted the  proof,  and  the  assignees  appealed. 

Mr.  Selwyn  and  Mr.  Speed  in  support  of  the  appeal. 

The  original  debt  was  entirely  merged  in  the  judg- 
ment, under  which  the  right  of  proof  was  against  the 
separate  estate  alone ;  King  v.  Hoare  (a),  Bradley  v. 
Miller  (b),  Ex  parte  Christy  (c). 

Mr.  Bacon  and  Mr.  De  Gex  for  the  Respondent. 

It  would  be  a  great  hardship  if,  after  the  judgment  has 
been  defeated  by  the  bankruptcy,  it  should  nevertheless 
be  held  valid  for  the  purpose  of  depriving  the  Respond- 
ent of  his  proof  on  the  original  consideration,  and  the 
question  is^  whether  the  law  is  in  the  state  imputed  to  it 
by  the  Appellants.  King  v.  Hoare  (a)  is  the  authority 
relied  upon  for  this  proposition.  But  that  case  is  really 
a  decision  upon  a  point  of  pleading  only,  and  does  not 
dispose  of  the  question  now  before  the  Court.  For  the 
learned  Baron,  pronouncing  the  judgment  of  the  Court, 
says,  ''  If  there  be  a  judgment  against  one  of  two  joint 
contractors,  and  the  other   is  sued  afterwards,  can  he 

plead 

(a)  13  M.  4-  W,  494.  (c)  2  D.  4-  C.  155. 

(6)  1  Rote,  273. 
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plead  in  abatement  or  not?     If  he  cannot,  he  would  be        1858. 
deprived  of  a  right  by  the  act  of  the  Plaintiff  without  his      ^^^T"^^^ 

,  Ex  parte 

privity  or  concurrence  in  suing  and  obtaining  judgment  Higoinb 
against  the  other."  ''It  is  quite  clear  indeed,  and  was  *°^  ^^^^^ 
hardly  disputed,  that  if  there  were  a  plea  in  abatement  Tyler 
both  must  be  joined,  and  that  if  they  were,  the  judgment  *"^  Another, 
pleaded  by  one  would  be  a  bar  for  both,  and  it  is 
impossible  to  hold  that  the  legal  effect  of  a  judgment 
against  one  of  two  is  to  depend  on  the  contingency  of 
both  being  sued,  or  the  one  against  whom  judgment  is 
not  obtained  being  sued  singly  and  not  pleading  in  abate- 
ment. These  considerations  lead  us,  quite  satisfactorily 
to  our  own  minds,  to  the  conclusion  that  where  judgment 
has  been  obtained  for  a  debt,  as  well  as  a  tort,  the  right 
given  by  the  record  merges  the  inferior  remedy  by  action 
for  the  same  debt  or  tort  against  another  party."  The 
reasons  assigned  for  the  decision  at  law  are  not  appli- 
cable to  the  right  in  bankruptcy  to  participate  in  the 
assets  to  which  the  credit  was  given.  In  this  juris- 
diction there  are  no  pleas  in  abatement  of  which  a  debtor 
will  be  deprived  by  justice  being  done  according  to 
reason  and  common  sense.  Therefore,  in  Bryant  v. 
Witliers^a)  it  was  held,  that  a  simple  contract  debt  might 
be  resorted  to  to  support  a  commission,  although  judg- 
ment had  been  recovered  upon  it  after  an  act  of  bank- 
ruptcy had  been  committed.  And  on  a  similar  principle, 
in  Ambrose  v.  Clendon  (&),  a  simple  contract  debt  was 
held  not  to  have  merged  in  a  bond.  Lord  Hardwicke 
there  said :  "  The  only  question  is,  whether  there  was  a 
debt  subsisting  insufficient  to  support  the  commission, 
and  not  of  what  effect  the  acceptance  of  the  bond  is  with 
regard  to  the  bankrupt  himself.  The  reason  why  it  is 
an  extinguishment,  with  regard  to  the  party,  is,  because 

the 

(a)  2  Mau.  if  S.  123.  267;  2  Sir,  1042. 

(6)  See  Ca$ei  Temp.  Hardw. 
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1858.  the  bond  is  a  debt  of  a  higher  nature,  but  in  this  pro- 
^"^^^^^^  ceeding  both  debts  are  the  same."  The  same  point  was 
H1001N8  decided  by  your  Lordships  in  JEx  parte  Griffiths  (a), 
and  Others,  ^here  it  was  held  that  a  simple  contract  debt  incurred 
Tyl7r  during  the  trading  was  not  merged  in  a  judgment  reco- 
and  Another,  vered  after  the  trading  had  ceased,  so  as  to  be  incapable 
of  supporting  an  adjudication.  In  that  case  one  of  your 
Lordships  said :  ''  I  apprehend  that  by  the  spirit  and 
intent  of  the  bankrupt  laws,  according  to  principle  equally 
and  authority,  these  two  rules  are  clearly  established, 
first,  that  a  trader  who,  after  becoming  indebted,  leaves 
off  trading,  is  not  to  be  heard  to  say  to  his  creditor  that 
the  trading  has  been  left  off  if  the  question  arises 
whether  the  debtor  can  or  cannot  be  as  a  trader  made  a 
bankrupt ;  secondly,  that  a  bond  in  the  case  of  a  simple 
contract,  or  a  judgment  in  the  case  of  a  specialty,  which 
for  many  purposes  extinguishes  (though  not  satisfying) 
the  original  debt,  does  not  do  so  as  against  the  creditor 
for  the  purpose  of  disabling  him  from  making  his  debtor 
a  bankrupt  on  the  original  debt  remaining  in  every  sense 
or  in  every  other  sense  unsatisfied.  I  believe  that  no 
lawyer  will  now  dispute  either  of  these  propositions.*"  In 
jEt  parte  Waterfall  (6)  a  joint  creditor  recovered  judg- 
ment against  one  of  his  three  co-debtors,  but  was  held 
nevertheless  entitled  to  prove  against  the  joint  estate. 
The  circumstance  that  the  other  two  joint  debtors  were 
out  of  the  jurisdiction  in  that  case  cannot  distinguish  it 
from  the  present.  In  Drake  v.  Mitchell  (c)  Lord  Ellen- 
borough  said :  "  I  have  always  understood  the  principle 
of  *'  transit  in  rem  judicatam'*  to  relate  only  to  the  par- 
ticular cause  of  action  in  which  the  judgment  is  recovered 
operating  as  a  change  of  remedy  from  its  being  of  a 
higher  nature  than  before.     But  a  judgment  recovered  in 

any 

(fl)  3  JM  G.,  M.  4-  G.  174.  (c)  3  East,  259. 

lb)  ^  DeG.^  S.  199. 
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any  form  of  action  is  still  but  a  security  for  the  original  1858. 

cause  of  action  until  it  be  made  productive  in  satisfaction  >^^/-^^ 

to  the  party^  and  therefore  till  then  it  cannot  operate  to  Hiooins 

change  any  other  collateral  concurrent  remedy  which  the  •"^  Others, 

party  may  have."     And  this  was  quoted  with  approba-  Tyler 

tion  by  Lord  Chief  Justice  Tindal  in  Bell  v.  Banks  {a),  and  Another. 

Mr.  Speed,  in  reply,  referred  to  the  judgment  in  Ex 
parte  Waterfall,  as  showing,  that  the  decision  there 
proceeded  entirely  on  the  fact  of  the  absence  of  the 
co-debtors  out  of  the  jurisdiction,  circumstances  which 
entitled  the  creditor  to  say,  that  he  had  not  voluntarily 
elected  to  sue  one  alone,  as  had  here  been  the  case. 


The  Lord  Justice  Knight  Bruce. 

In  this  case,  a  farmer  sold  corn  to  two  millers  who 
were  partners.  He  sold  to  the  partnership,  and  his 
debt,  therefore,  constituted  a  partnership  debt.  Un- 
luckily, perhaps,  for  him,  the  facts  are  such  that  the 
farmer  must  be  taken  to  have  had  notice  of  the  partner- 
ship, and  that  he  had  the  two  millers  for  his  debtors. 
This  appears  upon  the  evidence.  He  probably  dealt 
personally  with  only  one  of  these  millers,  and  when  he 
found,  on  the  part  of  that  one,  either  unwillingness  or 
inability  to  pay  his  demand,  he  consulted  his  attorney, 
and  probably  when  he  did  so,  he  mentioned  to  the  at^ 
torney  only  the  name  of  that  miller  as  his  debtor,  whom  he 
had  himself  seen  at  market.  Against  that  one  alone  an 
action  was  brought,  and  judgment  was  recovered  and 
completed.  When  the  judgment  was  completed,  and 
not  before,  an  act  of  bankruptcy  was  committed.  Not- 
withstanding all  this,  the  unfortunate  creditor,  who  found 
he  could  get  nothing  from  the  separate  estate  of  his 

judgment 

(a)  3  Man.  ^  Gr.  258. 
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1858.       judgment  debtor,  has  been  allowed  to  prove  his  debt 
^■^^^^^^^       against  the  joint  estate  of  the  two  millers. 

Ex  parte 

HlGOINS 

and  Others.  J  much  wish,  that  I  could  adhere  to  that  decision,  and 
Tyler        ^  ^^^'  almost  ashamed  to  find  myself  differing  from  the 

and  Another.  Commissioner  on  such  a  point.  It  appears,  however,  to 
me,  that  the  joint  debt  was  extinguished  both  legally 
and  equitably  according  to  the  law  of  this  country. 
The  cases  of  Ambrose  v.  Clendon  (a) ;  JEx  parte  Grif- 
fiths (6),  and  Ex  parte  Waterfall  (c)  were  cases  of  ex- 
ception. But  in  the  present  instance,  there  are,  as  I 
conceive,  no  circumstances  to  constitute  an  exception. 

1  repeat  that  it  is  with  regret,  and  almost  with  something 
more,  that  I  find  myself  compelled  to  differ  from  the 
decision  of  the  learned  Commissioner. 

The  Lord  Justice  Turner. 

I  agree  with  my  learned  Brother.  It  appears  to 
me,  that  by  the  judgment  the  remedy  was  entirely 
gone  against  the  joint  debtors  both  at  law  and  in 
equity.  The  question  is,  whether  there  is  anything 
to  preserve  the  right  to  a  remedy  by  proof  against  the 
joint  estate  under  the  bankruptcy.  I  cannot  see  any- 
thing which  does  so.  It  might  have  turned  out  to  be 
for  the  benefit  of  the  creditor  to  maintain  the  judgment 
against  William  Tyler,  and  to  have  proved  against  his 
separate  estate.  He  has  elected  to  take  his  remedy 
against  William  Tyler  separately,  and  it  now  turns  out 
that  this  is  not  for  his  benefit.  He  has  made  his  de- 
liberate election  to  pursue  his  remedy  against  one  debtor, 
and  that  having  failed,  he  is  now  attempting  to  have 
recourse  to  the  others.     Ambrose  v.  Clendon  was  not  a 

case 

(a)  Cases  temp,   Hardw,  267;  (b)  3  De  G.,  M.  ^  G.  174. 

2  Strange,  1042.  (c)  ^  De  G.  ^  Sm.  199. 
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case  of  election,  nor  could  there  have  been  any  intention 
to  elect,  and  the  same  observation  applies  to  some  of  the 
other  cases.  But  here  there  has  been  an  election,  and 
the  creditor  is  bound  by  it. 

The  proof  must,  therefore,  be  expunged. 


S9 

1858. 

Ex  parte 

H1001N8 

and  Others. 

In  re 

Tyler 

and  Another. 


The  counsel  for  the  assignees  did  not  oppose  the 
payment  of  the  costs  of  both  parties  out  of  estate,  which 
was  accordingly  ordered. 


T 


Ex  parte  JAMES  BLACK  HURST. 
In  the  Matter  of  JAMES  BLACKHURST,  a 

2«»'^™P*-  March  26. 

HIS  was  the  appeal  of  the  bankrupt  from  the  deci-     Before  The 
sion  of  the  Commissioner,  suspending  the  bank-      Justices. 
rupt's  certificate  for  twelve  months  without  protection  for  a  soh'citor, 
three  months.  ^^^  ^f  ^''"'^* 

an  action 
brought 

The  bankrupt  had  carried  on  from  the  month  of  May,  a^cHent  oughf 
1853,  until  his  bankruptcy  which  took  place  in  October,  to  be  able  to 
1857,  the  business  of  ao  iittorney  and  solicitor  and  money  of  defence  not 

scrivener.  merely  avail- 

able at  law, 
but  affording  a 

At  the  sitting  for  the  allowance  of  the  certificate  on  ^o^n*o^"he     " 
the  lltb  of  February,  1858,  no  opposition  was  made  defence. 

A  solicitor 
except  removed  by 

certiorari  an 
action  brought  against  htm  by  a  client  in  the  County  Court  to  a  Duchy  Court  of  Com- 
mon Pleas,  and  it  appeared  that  he  bad  no  good  defence.     On  judgment  being  reco- 
vered against  him  be  was  adjudicated  bankrupt  on  his  brother's  petition  : — Heldf  that 
his  certificale  was  properly  suspended  for  twelve  months. 
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except  on  behalf  of  Joseph  Woodhead^  one  of  the  Re- 

spondentS;  who  had  been  a  client  of  the  bankrupt,  and 

Blackhurst.   ^ho  deposed  to  circumstances  which  were  in  substance 

In  re         as  follows,  as  constituting  sufficient  reasons  for  the  refusal 

of  the  certificate  on  the  ground  of  vexatious  litigation. 

In  July^  1855,  the  bankrupt,  as  the  attorney  of  Mr. 
Wood/ieadf  recovered  judgment  for  20L  and  costs, 
amounting  altogether  to  26L  I8s.  2d.,  in  the  County 
Court. 


Subsequently  Mr.  Woodhead  introduced  to  the  Ap- 
pellant a  tenant  of  his  named  Edward  Smith,  and  re- 
quested the  Appellant  to  undertake,  on  behalf  of  Mr. 
Smith,  the  defence  of  a  suit  which  had  been  instituted 
against  Mr.  Smith  in  the  Court  of  Chancery  of  Lancaster, 

The  bankrupt  declined  undertaking  such  defence,  un- 
less some  further  security  were  provided  for  payment  of 
his  costs  beyond  the  mere  personal  liability  of  Mr. 
Smith.  An  arrangement  was  then  come  to,  the  nature 
of  which  was  the  subject  of  conflicting  evidence.  The 
bankrupt  deposed  that  Mr.  Woodhead  agreed  to  be 
answerable  for  the  costs  of  the  defence  to  the  extent 
of  20L,  and  that  they  might  be  retained  out  of  the 
money  recovered  in  the  County  Court,  while  Mr.  Wood- 
head's  representation  was,  that  he  only  agreed  to  be 
answerable  to  the  extent  of  10/.,  and  had  never  con- 
sented to  the  retainer  of  this  amount  out  of  the  money 
then  due  to  him. 

On  the  14th  of  May,  1857,  the  bankrupt  received  a 
letter  from  Mr.  WoodhecuTs  then  attorney,  requiring 
payment  of  24*1.  3s.,  as  the  amount  of  debt  and  costs 
received  by  the  bankrupt  for  Mr.  Woodhead  from  the 
County  Court,  and  on  the  bankrupt  claiming  to  set-off 

the 
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the  costs  incurred  in  defending  the  Chancery  suit  on        1858. 
behalf  of  Mr.  Smith,  Mr.  Woodhead  entered  a  plaint  in       ^T^"^^ 

Ex  pttrtc 

the  County  Court  against  the  bankrupt,  and  by  his  par-  Blackhurst. 
ticulars  of  demand  claimed  31/.  Is.  2d,  as  due  to  him.  In  re 

Blackhurst. 

The  bankrupt  caused  the  plaint  to  be  removed  by  cer- 
tiorari into  the  Court  of  Common  Pleas  at  Lancaster, 
and  pleaded  amongst  other  pleas  ^V  never  indebted.!' 

The  bankrupt  deposed  that  in  doing  this^  he  was  ad- 
vised by  his  counsel  that,  according  to  facts  submitted  to 
counsel  (and  which  the  bankrupt  said  were  accurately 
stated),  the  bankrupt  had  a  good  defence  to  the  action. 

On  the  cause  being  called  on  at  the  assizes,  it  was 
referred  to  a  Mr.  Martin,  a  solicitor,  all  costs  to  abide 
the  event  of  the  reference. 

The  reference  occupied  two  days,  when  the  arbi- 
trator made  his  award  in  favor  of  Mr.  Woodhead  for 
22Z.  1&.  4rf. 

Mr.  Swanston  and  Mr.  De  Gex,  in  support  of  the 
appeal. 

The  bankrupt  was  advised  that  he  had  a  good  defence 
to  the  action,  and  according  to  the  evidence  now  before 
the  Court,  the  arbitrator  has  not  decided  according  to 
the  merits.  At  all  events  the  result  shows  that  the 
bankrupt  had  a  good  defence  to  part  of  the  demand. 
The  plea  of  "  never  indebted"  was  the  proper  one  to 
raise  the  question  of  the  amount.  The  bankrupt  cannot, 
under  these  circumstances,  be  condemned  to  suspension 
of  his  certificate  on  the  ground  of  vexatious  litigation. 

Mr.  Osborne,  for  Mr.  Woodhead,  contended  that  the 

decision 
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1858.  decision  of  the  Commissioner  was  more  favorable  than 

'^-*^^^^  the  Appellant  deserved. 

Ex  parte 
Blackhurst. 

In  re  Mr.  C  Hall,  for  the  assignees,  left  the  matter  to  the 

Blackhurst.  decision  of  the  Court. 


7^  Lord  Justice  Knight  Bruce. 

A  solicitor  who  defends  an  action  brought  against  him 
by  a  client  for  money  alleged  to  have  been  received  by 
the  solicitor  for  that  client's  use,  or  on  that  client's 
account,  ought  to  be  able  to  show  especially  good 
grounds  for  such  a  proceeding.  By  the  expression 
''  good  grounds/'  I  mean  not  merely  grounds  available 
as  a  defence  in  a  court  of  law,  but  grounds  affording 
a  moral  justification  for  the  defence.  I  look  in  vain  for 
such  grounds  in  this  case.  The  manner  in  which  Mr. 
Woodhead  has  been  met  was  litigious,  vexatious,  and 
oppressive  in  form  and  substance.  This  Court  is  bound 
by  the  award,  which  establishes  this  debt  as  just,  and, 
looking  into  the  circumstances  of  the  case,  I  think  that 
they  afford  no  excuse  for  the  course  adopted  by  the 
bankrupt.  I  do  not  say  that  there  has  been  any  error 
in  the  decision  at  which  the  learned  Commissioner  has 
arrived,  but  if  there  has  been  any  error,  it  is  I  think, 
considering  the  position  in  life  and  the  profession  of  the 
bankrupt,  an  error  on  the  side  of  lenity. 


The  Lord  Justice  Turner. 

A  vexatious  resistance  has  been  made  against  a  legal 
demand,  against  which  there  was  not,  and  it  must  have 
been  well  known  that  there  was  not,  any  defence.  I, 
therefore,  agree  in  the  decision. 

Subsequently, 
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Subsequently,  Mr.  Woodhead  having  withdrawn  his        1858. 

opposition,  the  case  was  again  mentioned,  and  referred 

by  consent  back  to  the  Commissioner  on  the  question  of  Blackhurit. 

protection.  in  re 

Blackhurst. 


Ex  parte  FRANCIS  BREWER  COLEMAN. 

In  the  matter  of  FRANCIS  BREWER  COLEMAN, 

a  Bankrupt. 

March  27. 

rriHIS  was  the  appeal  of  the  bankrupt,  from  the  total     Before  The 
refusal  of  his   certificate  by    Mr.    Commissioner        Lords 

■^  Justices. 

Hobroyd.      The  ground  of  the   refusal   was,  that  the  where  a  bank- 
bankrupt  had  from  time  to  time  sold  by  auction,  under  ™P^  ^®^  ^^^ 

under  cost 

cost  price,  goods  purchased  in  the  way  of  his  trade  upon  price  goods 

credit.  purchased  on 

credit,  and  this 
course  of  deal- 
On  behalf  of  the  assignees,  it  was  deposed  by  a  clerk  J"^  conside^ 
who  had  searched  the  bankrupt's  books  and  examinations,  ^^^^^  extent  in 

and  supplemental  ledger,  that,  according   to  the  result  amount: 

of  this  search,  the  fi^oods  purchased   by  the   bankrupt  ^^^'^^  *^^^  *^ 

°  *  "^  *■     was  siitncient 

between  August  30th,  1853,  and  October  3rd,  1857,  the  evidence  of  the 
date  of  the  bankruptcy,  cost  28,308/.  U.  Irf.,  and  that  eont^^ctlSV 
since  March  1st,  1855,  part  of  these  goods  to  the  value  fraud,  and  that 
of  11,125/.  5s.  7J.,  had  been  sold  by  auction  out  of  the  \^^^  jj^g^  p^Q. 
usual  course  of  the  bankrupt's  trade ;    that  it  further  pe^^y  refused. 
appeared,  that  there  were,  in  1855,  goods  sold  by  auction 
for  520/.  9^.  5(/.,  which  the  bankrupt  estimated  (having 
kept  no  account  of  the  goods  so  sold  by  him)  had  cost 
him  668/. ;  that  in  the  year  1856,  there  were  goods  so 
sold  for  2,897/.  6s.  Urf.,  which  cost  3,536/.  2*.;  that  in 
the  first  nine  months  of  the  year  1857,  there  were  goods 
so  sold  for  5,812/.  12*.  llrf.,  which  cost  6,521/.  Ss.  7rf., 
the  total  loss  in  the  three  years  being  1,894/.  Ifo.  4i/., 

not 
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1858. 

Ex  parte 
Coleman. 

In  re 
Coleman. 
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not  including  the  commission  and  charges  for  selling  the 
said  goods;  that  after  payment  of  693/.  l\s.  6d.,  for 
commission  to  the  auctioneer  for  selling  the  goods,  the 
actual  net  sum  realized  by  the  bankrupt  was  only 
8,536/.  17^.  9d.,  on  goods  invoiced  to  him  at 
U,\25l5s.7d. 


This  was  the  only  objection  to  the  certificate  urged 
before  the  Commissioner,  who,  however,  said,  that  it  was 
ojf,  so  serious  a  character,  and  calling  for  so  severe  a 
sentence,  that  its  being  the  only  objection  could  not 
relieve  the  bankrupt  from  a  judgment  which  so  grave  a 
charge  demanded  at  the  hands  of  the  Court. 

Mr^  Bacon  and  Mr.  Baglet/,  in  support  of  the  appeal, 
referred  to  JEx  parte  Manico  (a). 

Mr.  Sargood  for  the  assignees. 


The  Lord  Justice  Knight  Bruce. 

There  are  distinctions  between  this  case,  and  that  of 
Manico  (a),  unfavorable  to  the  present  bankrupt.  The 
course  of  trading  complained  of  here  has  been  to  a 
great  extent,  and  covers  a  great  space  of  time.  I  am 
afraid,  that  there  is  to  be  inferred  from  it  a  settled  plan 
of  dealing.  The  inference  is,  I  fear,  irresistible,  that 
the  credit  given  to  the  bankrupt  proceeded  on  the 
belief  of  those  from  whom  he  purchased  these  goods — a 
belief  which  they  were  allowed  by  him  to  entertain — 
that  the  goods  would  be  sold  at  a  profit  in  the  ordinary 
course  of  trade.  These  dealings  have  gone  to  such  an 
extent,  and  are  of  so  very  objectionable  a  kind,  that  I 
cannot  venture  to  disturb  the  decision  as  to  the  cer- 
tificate. 

(a)  3  De  G.,  M.  if  G.  502. 
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tificate.  It  appears  to  me,  however,  that  the  assignees 
may,  without  abandoning  their  duty,  consent  to  protec- 
tion being  given,  after  a  certain  time.  For  that  purpose, 
I  should  recommend  the  1st  oi  June  next. 


1858. 

Ei  parte 
Coleman. 

In  re 
Coleman. 


TTie  Lord  Justice  Turner. 

This  trader  has  sold  goods  at  a  loss  to  a  very  great 
extent,  with  a  view  to  keep  up  his  credit,  and  enable 
him  to  meet  the  bills  which  he  had  given.  He  has  thus 
committed  a  direct  fraud  on  those  from  whom  he  pur- 
chased the  articles,  in  leading  them  to  believe,  that  the 
goods  were  to  be  sold  in  the  ordinary  course  of  trade. 
Under  these  circumstances,  looking  at  the  transaction  as 
one  of  dishonesty,  we  cannot  go  further  in  mitigating 
the  sentence  than  the  Lord  Justice  Knight  Bruce  has 
suggested. 


Mr.  Sargoody  for  the  assignees,  assented  to  protection 
being  given. 
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1858. 


Jprilie,  17, 
23. 

Before  The 
Lords  Jus- 
tices. 

Where  the 
bankrupt  had 
lost  200/.  on 
contracts  for 
the  purchase 
of  railway 
shares,  the 
Court  refused 
to  disturb  a 
suspended  cer- 
tificate with 
protection, 
although  the 
assignees  op- 
posed and  ap- 
pealed from 
the  order. 
WhetJier  such 
a  contract  is 
an  ofience 
within  the 
Bankrupt  Law 
Consolidation 
Act,  1849, 
guaref 


Ex  parte  CHARLES  TURNER,  DAVID 
MALCOMSON  and  NICHOLAS  DENDUYTS. 

In  the  Matter  of  JOHN  BREARLEY  WOOD 
and  WALTER  TARRANT,  Bankrupts. 

npHIS  was  an  appeal  of  the  assignees  from  the  allow- 
ance  by  Mr.  Commissioner  Stevenson  of  the  bank- 
rupts* certificate^  with  a  suspension  of  ten  months  and 
protection. 

The  Appellants  had  opposed  the  certificate  before  the 
Commissioner  on  the  ground  that  the  bankrupts  had 
each  of  them,  within  the  meaning  of  the  201st  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  lost  200/. 
by  a  contract  for  the  purchase  or  sale  of  stock,  which 
was  not  to  be  performed  within  one  week  after  the  date 
of  the  contract. 

Some  of  the  shares  in  which  the  dealings  in  question 
took  place  were  in  the  Grand  Trunk  of  Canada  Rail- 
way Company^  others  were  in  the  South-Eastern  Rail- 
way Company,  and  others  in  the  Midland  Railway 
Company,  and  had  been  converted  into  stock ;  but  others 
were  in  the  Great  Luxembourg  Railway  Company  and 
in  the  Great  Western  of  Canada  Railway  Company, 
which  were  convertible  into  stock,  but  had  not  yet  been 
so  converted. 

Mr.  Bacon  and  Mr.  C  Hall  for  the  assignees. 

They  referred  to  Ex  parte  Matthison  (a).  Ex  parte 

Copeland{b),  Ex  parte  Ryder  (c). 

Mr. 


(a)  1  De  G.,  M.  ^  G.  448. 
(6)  2  De  G.,  M.  4-  G.  914. 


(c)  1  De  G.^J.317. 
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Mn  Selwyn,  for  the  bankrupt,  referred  to  Ex  parte        1858. 
Wade  (a). 
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Mr.  Bacon  in  reply. 

TTie  Lord  Justice  Knight  Bruce. 

In  the  particular  circumstances  of  this  case,  we  are 
both  of  opinion  that  the  order  of  the  Commissioner 
should  not  be  varied,  but  that  the  bankrupt  should  be 
allowed  to  take  the  chance  of  the  validity  of  the  certi- 
ficate. If  the  case  is  within  the  section,  the  certificate 
will  be  of  no  avail.  We  give  no  opinion  on  the  question 
whether  it  is  so  or  not. 

The  Lord  Justice  Turner  concurred. 

(a)  2  Jur.,  N,  S,  218. 


Ex  parte 

Turner 

and  Others. 

In  re 

Wood 

and  Another. 


Ex  parte  HENRY  SKELTON  and  JOHN  HILL 

In  the  Matter  of  HENRY  SKELTON,  JOHN  HILL 
and  RUDOLPH  STEINMANN,  Bankrupts. 

npHIS  was  the  appeal  of  two  of  the  bankrupts  from 
the  refusal  by  Mr.  Commissioner  Perry  for  leave 
for  them  to  surrender  afler  (he  expiration  of  the  statutory 
time. 


They  stated  by  their  petition  to  the  District  Court, 

and 


order  will  be  made  for  that  purpose,  although  the  statutory  time  has 
assignees  object. 


April  16,  23. 

Before  The 

Lords 
JuBTrcEs. 

Where  it  is 
consistent  with 
public  justice 
and  for  the  in- 
terests of  the 
creditors  that 
the  bankrupts 
should  sur- 
render, an 
expired  and  the 
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1858.       and  the  affidavits  in  support  of  it,  that  they  went  to 
^"^"^^^^^      Boston  in  America  on  the  18th  of  December,  1857,  for 
Skelton      the  purpose  of  endeavouring  to  establish  a  business  com- 
and  Another,   munication  with  persons  there  and  at  New  York  ;  that 
Skelton      though  they  were  in  debt  to  some  extent  when  they  left 
and  Others.    England,  yet  they  did  not  expect  any  proceedings  in 
bankruptcy  to  be  instituted  against  them;   and  did  not 
depart  for  fear  of  or  with  a  view  to  avoid  such  proceed- 
ings, that  they  had  no  knowledge  of  any  proceedings  in 
bankruptcy  until  they  were  informed  of  such  proceedings 
by  letters  received  by  them  at  New  York  on  the  lOlh  of 
February,  1858 ;  that  they  lost  no  time  in  returning  to 
England  for  the  purpose  of.  submitting  to  the  jurisdic- 
tion of  the  Court,  and  had  sailed  from  New  York  on  the 
18th  of  the  same  month,  in  order  to  surrender.     They 
had  arrived  in  England  on  the  5th  of  March  following. 

Mr.  Commissioner  Perry  on  the  13th  o(  March  made 
the  following  order  now  under  appeal.  That  on  payment 
into  the  hands  of  the  official  assignee  of  a  sum  of  90/., 
and  of  a  sum  of  10/.,  and  also  of  a  sum  of  60/.,  being 
monies  received  by  the  bankrupts  just  prior  to  their 
proceeding  to  Boston  in  America,  part  whereof,  60/.,  had 
been  paid  to  the  father  of  one  of  the  bankrupts,  and  the 
remaining  100/.,  expended  by  the  bankrupts  on  them- 
selves in  paying  their  passage  money  and  other  expenses 
to  America  and  back;  and  also  on  the  depositing  with 
the  official  assignee  an  acceptance  of  one  Joseph  JRad- 
cliffe  for  71/.  odd,  the  bankrupts  should  be  allowed  to 
surrender  to  the  petition  for  adjudication,  and  that  on 
such  payment  being  made  as  aforesaid,  a  day  should 
be  forthwith  appointed  and  advertised  in  the  London 
Gazette  for  them  to  pass  their  last  examination. 

The  bankrupts  now  stated  by  their  petition  of  appeal 
and  the  affidavits  in  support  of  it  that  they  had,  since 

the 
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.he  date  of  the  order,  caused  to  be  paid  and  trans- 
ferred into  the  hands  of  the  official  assignee,  under 
Steinmann  ^  Co.^s  bankruptcy,  60Z.  and  the  bill  for 
71/.  19«.  \0d,^  mentioned  in  the  Commissioner's  order, 
but  were  unable  further  to  comply  with  it. 

Mr.  Giffard,  in  support  of  the  appeal,  said  that  the 
Appellants  had  \>een  examined  before  the  Commissioner, 
which  was  in  effect  a  surrender. 

Mr.  Bacon,  for  the  assignees,  submitted  that  the  exa- 
mination, having  been  taken  on  the  petition  to  surrender, 
could  not  itself  be  regarded  as  a  surrender ;  and  he  con- 
tended that  the  leave  sought  was  an  indulgence  to  which 
the  bankrupts'  misconduct  disentitled  them. 

7^  Lord  Justice  Knight  Buuce. 

My  impression  is,  that  it  is  consistent  with  the  demands 
of  public  justice,  and  that  it  is  for  the  interest  of  the 
creditors,  that  the  bankrupts  should  be  allowed  to  sur- 
render, without  imposing  on  them  any  further  terms 
than  those  with  which  they  have  complied.  But  I  had 
rather  that  this  should  be  taken  as  a  recommendation  to 
the  Commissioner  than  as  a  decision. 

The  Lord  Justice  Turner  concurred. 
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1858. 

Ex  parte 

Skelton 

and  Another. 

In  re 

Skeltoh 

and  Otben. 


Vol.  III. 


E 


D-J. 
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1858. 


Jpr'U  23. 

Before  I'he 

Lords 
Justices.  , 

The  12  &  13 
VkL  c.  106, 
8.  98,  pro- 
Tiding  that, 
after  a  petition 
for  adjudica- 
tion is  filed 


Ex  parte  THOMAS  GREEN  and   CHARLES    SA- 
MUEL STOKES. 

In  the  Matter  of  JOHN  DALES,  a  Bankrupt,  and 

In  the  Matter  of  JOHN  DALES  and  BENJAMIN 

DALES,  Bankrupts. 

npHIS  was  the  appeal  of  joint  creditors  of  the  bank- 
rupts  against  an  order  of  Mr.  Commissioner  Fon- 
Manque,  directing,  under  the  98th  section  (a)  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  that  a  petition 
for  a  joint  adjudication  of  bankruptcy  against  the  bank- 
rupts 

separate  proceedings  under  such 
petition  or  petitions  shall  be 
stayed ;  and  such  petition  or  pe- 
titions shall,  without  affecting  the 
validity  of  the  first  fiat  or  pe- 
tition, he  annexed  to  and  form 
part  of  the  same ;  provided  that 
the  senior  commissioner  may  di- 
rect that  such  other  petition  or 
petitions  shall  be  filed  and  prose- 
cuted in  any  other  Court,  or  be 
proceeded  in  either  separately  or 
in  conjunction  with  the  first  fiat 
or  petition :  and  such  direction 
shall  be  made  by  a  memorandum 
to  that  efiect  endorsed  on  such 
petition  or  petitions,  and  under 
the  hand  of  the  senior  commis- 


(a)  "XCVIir.  That  after  a  fiat 

against  one  or    issued,  or  a  petition  for  adjudica- 

more  member    ^ion  of  bankruptcy  filed,  against 
or  members  of         ,  , 

»  «•«»  «^„  ««    or  by  one  or   more  member  or 
a  lirm,  any  pe-  -^ 

tition  for  adjii-  members  of  a  firm,  any  petition 

dication  filed  or  petitions  for  adjudication  of 

agamst  any  bankruptcy   against   or  by  any 

other  member  ^^y^^^   ^^j,^^   ^^    members   of 
or  members 

shall  be  pro-  ""^^  ^^"^  ^^^^  ^  ^^^  ^"^  P^^ 

secuted  in  the  secuted  in   the  Court  in   which 

same  Court  as    the  first  fiat  or  petition  was  pro- 

Ijj® .^"*»  *?^*      secuted ;   and   immediately  after 
mat  tne  estate     i       i«    t*     •  ^  i      • 

of  the  bank-       *      adjudication  under  such  other 

nipt  or  bank-  petition  or  petitions  all  the  estate 
rupts  shall  vest  real  and  personal  of  such  bank- 
in  the  as-  yupt  q^  bankrupts  shall  vest  in  the 
the  first  official  assignee  and  the  creditors' 
plies  to  a  case  assignee  (if  any)  under  the  first 
where  the  fiat  or  petition ;  and  thereafter  all  sioner." 
second  petition 
is  against  all  the  members  of  the  firm. 

Where,  under  this  section,  an  order  of  annexation  had  been  made  of  a  joint  to  a 
prior  separate  petition  for  adjudication,  and  assignees  had  been  chosen  under  the 
separate  adjudication,  joint  creditors  as  well  as  separate  creditors  voting  in  the  choice, 
the  Court  of  Appeal  refused  to  discharge  the  annexing  order  or  to  annul  the  separate 
in  favor  of  the  joint  adjudication. 
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rupto  should  be  annexed  to  a  former  petition  of  separate        1868. 

adjudication  against  one  of  them.  ^-^^v-^*^ 

Ex  parte 
Green 

The  bankrupts  John  Vales  and  Benjaxrdn  Dales,  for  ^^  Another, 

twelve  months  previous  to  November^  1857,  traded  as  d^les 

builders  at  No.  20,  George  Street^  Westminster ^  and  the  j„  re 

Junes  Wharfs  Pimlico,  and  also  at  Louth,  in  the  county  Px^^\ 
of  Lincoln,  and  also  in  Canada  as  builders  and  con- 
tractors. 

On  tbe  4th  of  November,  1857,  a  petition  for  abjudi- 
cation of  bankruptcy  was  filed  by  William  Robinson 
King  against  the  bankrupt  John  Dales,  who  was  on  the 
14th  of  November,  1857,  on  that  petition  adjudged  a 
bankrupt  He  disputed  such  adjudication;  but  it  was 
on  the  3rd  of  December,  1857,  confirmed  by  the  Com- 
missioner, and  afterwards  on  the  23rd  of  December,  1857, 
by  the  Lords  Justices  on  appeal. 

On  the  5th  of  February,  1858,  a  petition  for  adjudi- 
cation of  bankruptcy  was  filed  by  the  Appellants  against 
John  Dales  and  Benjamin  Dales  in  the  Court  of  Bank- 
ruptcy, London;  but  no  adjudication  was  obtained  till 
the  17th  of  March,  when  John  Dales  and  Benjamin 
Dales  were  adjudicated  bankifupts  under  the  joint  peti- 
tion. 

In  the  meantime  creditors'  assignees  were  on  the  25th 
of  February  chosep  und^r  the  separate  adjudication, 
joint  and  separate  creditors  both  voting  at  the  choice. 

On  the  24th  of  March,  1858,  Mr.  Commissioner 
Fonblanque  made  the  order  under  appeal,  whereby  it  was 
ordered  that  the  petition  for  joint  adjudication  filed  on 
the  5th  of  February,  1858^  should  be  prosecuted  in  the 
Court  in  which  the  former  petition  for  separate  adjudica- 

E  2  tion 
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1858.  tion  was  in  course  of  prosecution,  and  that  all  the  estate, 

^^^^  real  and  personal,  of  Benjamin  Dales  should  vest  in  the 

Green  official  and  creditors'  assignees  under  the  said  first  peti- 

and  Another,  ^j^j^ .  ^j^^^^  ^^q  sittings,  which  were  about  to  be  advertised 

Dales.  Under  the  second  adjudication,  should  be  held  for  the 
In  re         proof  of  debts  and  the  surrender  of  the  bankrupt  Benja- 

dA^Th  ^^^  Dales  only;  and  that  subject  thereto  all  separate 
proceedings  under  the  second  petition  should  be  stayed, 
and  that  the  same  should  be  annexed  to  and  form  part 
of  the  said  first-mentioned  petition,  without  affecting  the 
validity  of  such  first-mentioned  petition ;  and  that  the 
name  of  the  solicitor  to  the  first-mentioned  petition 
should. only  be  inserted  in  the  advertisement  for  such 
two  public  sittings. 

The  Appellants,  by  their  petition  of  appeal,  prayed 
that  the  second  petition  for  adjudication  might  be  prose- 
cuted independently  of  the  first  petition,  and  that,  if 
necessary,  the  adjudication  under  the  first  petition  might 
be  annulled,  or  that  all  proceedings  on  the  first  petition 
might  be  stayed. 

Mr.  Swanston  and  Mr.  Clement  Swanston,  in  support 
of  the  appeal.  The  second  petition  in  this  case  was  not 
against  "  any  other  member  or  members**  of  the  firm,  but 
against  the  same  member  as  the  former,  together  with 
another.  It  could  not  have  been  intended  that  the  Act 
should  dpply  to  such  a  case,  for  it  would  then  be  con- 
travening the  practice  which  has  always  been  pursued, 
of  preferring  a  joint  to  a  separate  adjudication,  the  as- 
signees having  more  extensive  powers  under  the  latter. 
At  all  events,  the  Court  will  now  annul  or  impound  the 
separate  in  favour  of  the  joint  adjudication. 

Mr.  Selwyn  and  Mr.  De  Gex,  for  the  assignees,  were 
not  called  upon. 

The 
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The  Lord  Justice  Knight  Bruce.  1858. 

In  my  opinion,  no  practical  object  conducive  to  the       Ex  parte 

\J  R.EEN 

benefit  of  the  creditors  would  be  obtained  by  departing  j^^^  Another, 

from  the  course  which  the  learned  Commissioner  has  In  re 

taken.     The  majority  of  the  joint  creditors  have  actually  -Dales. 

voted  for  the  assignees  under  the  separate  adjudication^  Dales 

and  I  see  no  reason  for  dissenting  from  the  order  under  *°^  Another, 
appeal. 

The  Lord  Justice  Turner. 

I  quite  agree.     The  appeal  will  be  dismissed  with 
costs. 


Ex  parte  GEORGE  SWAYNE  and  GEORGE 

HINTON  BOVILL. 

In  the  Matter  of  a  Trader  Debtor  Summons  against 
GEORGE  SWAYNE  and  GEORGE  HINTON 
BOVILL. 

Jpril  23. 
npHIS  was  an  appeal  from  an  order  of  Mr.  Commis-     Before  The 

sioner  Fonhlanque  made  on  a  trader  debtor  sum-      Justices 
monsy  and  requiring  the  debtors  to  give  a  bond  under  where  an  in- 
the  80th  section  of  the  Bankrupt  Law  Consolidation  "P^ctowhip 

^  deed,  similar  to 

Act.  that  set  out  in 

Macnaught 
V,  Rustell 

The  Appellants  had  executed  a  deed  of  arrangement  (l  H.  Sf  N. 

..        611),  had  been 
purporting  executed  by 

six-seventlis 
of  the  creditors  of  a  firm  more  than  three  months  before  the  service  of  a  trader  debtor 
summons: — Held,  that  there  was  sufficient  probability  of  it  affording  a  good  defence 
to  the  demand  to  induce  the  Court  to  abstain  from  requiring  the  debtors  to  give  a 
bond. 
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1858.        purporting  to  be  made  within  the  meaning  of  the  224th 
^"^^^^      section  of  the  Act. 

Ex  parte 

SWAYNE 

and  Another.  fj^^  ^^^j  ^f  arrangement  was  prepared  and  in  readiness 
SwAYNE       ^^^  execution  on  the  24th  of  April,  1857,  and  was  on 

and  Another,  that  day  executed  by  the  Appellants  and  by  John  Lockett, 
Frederick  Joseph  Sramwell,  Joseph  Carey  and  Joseph 
Freeman,  all  of  whom  were  creditors  of  the  Appellants. 

By  the  petition  of  appeal  and  affidavits  in  support  of 
it  it  was  stated  that  the  Appellants  had  been  unable  until 
the  26th  of  February,  1858,  to  obtain  the  requisite 
number  of  signatures  to  the  deed,  and  that  the  completion 
of  the  arrangement  had  been  afterwards  delayed  by  the 
appointment  of  a  new  inspector  in  the  place  of  one  who 
declined  to  act,  but  that  as  soon  as  this  appointment  had 
been  completed  the  inspectors  certified  to  the  Court 
of  Bankruptcy  in  writing  that  the  deed  of  arrangement 
had  been  signed  by  six-sevenths  in  number  and  value 
of  the  Appellants'  creditors  whose  debts  amounted  to  10/. 
and  upwards,  as  required  by  the  226th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  and  this  certi- 
ficate was  on  the  11th  of  March,  1858,  filed  with  the 
registrar  of  the  Court  under  an  order  written  thereon 
and  signed  by  the  Commissioner.  The  certificate  had 
appended  thereto  a  full  account  of  the  Appellants'  debts, 
together  with  the  names,  residences  and  occupations 
of  their  creditors,  and  was  accompanied  by  an  afiSdavit 
of  the  Appellants  verifying  it  as  required  by  the  227th 
section  of  the  Act. 

On  the  10th  oi  March,  1857,  a  trader  debtor  summons 
was  issued  by  the  Court  of  Bankruptcy  at  the  instance 
of  Messrs.  Waring  Brothers,  requiring  the  Appellants 
to  appear  before  the  Court  of  Bankruptcy  in  Basinghall 
Street  on  the  17th  of  March,  1858,  to  ascertain  whether 

or 
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or  not  the  Appellants  admitted  the  demand  of  WiUiam  1858. 

Waring,  Henry  Waring  and  Charles  Waring  (who  were  ^'^^/-^*^ 

in  the  summons  stated  to  claim  of  the  Appellants  the  Swayne 

sum  of  6,311/.  es.  Id.  for  a  debt),  or  any  or  what  part  *"^  Another, 

thereof,  or  whether  the  Appellants  believed  they  had  a  Swayme 

good  defence  upon  the  merits  to  such  demand,  or  to  any  «nd  Another, 
and  what  part  thereof. 

On  the  20th  oi  March,  1858,  the  Appellants  attended 
before  the  Commissioner. 


On  the  particulars  of  demand  and  notice  requiring 
payment  having  been  read  to  the  Commissioner,  it  was 
submitted  to  the  Commissioner  on  behalf  of  the  Ap- 
pellants that  the  summons  was  answered  by  the  certificate 
of  the  inspectors  appointed  under  the  deed  of  arrange- 
ment, and  evidence  was  adduced  to  prove  that  the  deed 
had  been  executed  on  the  26th  of  February,  1858,  by 
all  the  creditors  whose  names  and  seals  appeared  respec- 
tively to  be  subscribed  and  affixed  thereto,  and  that  the 
deed  was  precisely  in  the  same  state  on  the  26th  of 
February,  1858,  as  it  was  on  the  11th  of  March,  1858, 
when  the  certificate  of  the  inspector  was  filed.  And  it 
was  admitted  that  more  than  three  months'  notice  of  the 
suspension  of  payment  of  the  Appellants  and  of  the  deed 
of  arrangement  had  been  given  to  and  received  by 
Messrs.  Waring  Brothers.  It  was  also  stated  to  the 
Commissioner,  as  the  fact  was,  that  the  form  of  the  deed 
of  arrangement  had  been  adopted  from  that  on  which 
the  decision  of  the  Court  of  Exchequer  had  been  given 
in  the  case  of  Macnaught  v.  Russell  (a),  except  that  the 
deed  of  arrangement  with  the  Appellants  contained  a 
provision  for  payment  of  a  dividend  to  creditors  who 
might  have  become   such  between  the  9th  of  March, 

being 

(a)  1  fl.4-N.  611. 
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1858.        being  the  date  of  the  suspension  of  payment,  and  the 
^•^^^^^^      24th  of  ApriL  being  the  date  of  the  deed. 

Ex  parte  -r      »  o 

SWAYNE 

and  Another.  The  Commissioner  held  that  the  deed  and  certificate 
SwATME       ^^^^  ^0^   ^"  answer   to   the   right  of  the  summoning 

and  Another,  creditors  to  the  discovery  sought  upon  the  summons, 
and  that  the  Appellants  were  bound  to  answer  the  ques- 
tions put  to  them  upon  the  summons,  and  he  required 
the  Appellants'  solicitor  to  state  on  the  Appellants' 
behalf  whether  or  not  they  admitted  the  debt  of  the 
summoning  creditors.  The  Appellants'  solicitor  there- 
upon admitted  that  the  Appellants'  estate  was  indebted 
to  Messrs.  TFartn^  Brothers  to  the  amount  sworn  to  by 
them,  but  each  of  the  Appellants  made  an  affidavit  that 
he  verily  believed  that  he  had  a  good  defence  upon  the 
merits  to  the  demand  of  the  summoning  creditors, 
Messrs.  Waring  Brothers. 

Messrs.  Waring  thereupon  applied  to  the  Commis- 
sioner to  require  of  the  Appellants  to  enter  into  a  bond 
with  sureties  to  secure  the  demand,  and  the  Commis- 
sioner, having  ascertained  that  the  estate  of  the  Appellants 
still  remained  vested  in  them,  and  had  not  been  assigned 
to  the  inspectors,  decided  that  as  the  demand  of  the 
summoning  creditors  was  in  peril  they  had  a  right  to  the 
bond,  and  required  the  Appellants  to  give  a  bond  ac- 
cordingly, adding,  that  if  the  irestate  had  been  assigned 
he  might  have  come  to  a  different  conclusion. 

The  order  under  appeal  was  accordingly  made,  and 

dated  the  ^3rd  of  March,  1858.     It  ordered  that  within 

ten  days  from  its  date  the  Appellants  should  enter  into  a 

bond  in  the  sum  of  7,311/.  &s.  7d,  with  two  sufficient 

sureties,  to  pay  such  sum  as  should  be  recovered  in  any 

action  which  should  be  brought  for  the  recovery  of  the 

same,  together  with  such  costs  as  should  be  given  in 

such  action. 

Mn 
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Mr.  Bacon  and  Mr.  Piggott^  in  support  of  the  appeal,        1858. 

referred  to  Ex  parte  Wood  (a),  Macnaught  v.  Russell  (b),      ^T^^^ 

Irving  v.  Crrag  (c).  Swaynb 

and  Another. 

Mr.  Swanston  and  Mr.  Bagley^  for  the  summoning       Swayne 
creditors,  cited  Tetky  v.  Taylor  (d),  Drew  v.  CoZ/i/w  (e),    an^  Another. 
JEr  />ar^e  Wilkes  (/). 

Mr.  Malins  for  the  inspectors. 

Mr  Bacon  in  reply. 


7%e  Lord  Justice  Knight  Bruce. 

Considering  the  provisions  of  the  Act  of  Parliament, 
and  what  has  been  said  and  done  in  other  Courts  on 
them,  I  think  that  the  question  of  the  sufficiency  or 
insufficiency  of  this  deed  for  the  purposes  suggested  is 
one  of  too  great  difficulty  and  obscurity  to  render  it  fit 
that  a  bond  with  sureties  should  at  present  be  required. 
It  seems  to  me  a  case  for  the  summons  standing  over, 
with  liberty  for  the  Respondents  to  bring  such  action  as 
they  may  be  advised,  the  alleged  debtors  undertaking,  if 
such  an  action  shall  be  brought,  to  give  every  facility  for 
the  purpose  of  having  it  tried  with  dispatch. 

The  Lord  Justice  Turner. 

The  object  of  this  application  is  to  try  the  validity  of 
a  deed  through  the  medium  of  an  adjudication  in  bank- 
ruptcy, and  I  think  that  we  are  bound,  in  the  exercise 
of  our  discretion,  in  requiring  a  bond,  to  look  at  the  con- 
sequences 

(fl)  4  Be  G.,  M,  if  G.  875.  (rf)  1  Ell,  if  BL  521. 

(6)  1  HurU.  4-  JV.  611.  (0  6  Exch.  670. 

(c)  3  HurU.  *  N.  34.  (/)  5  De  G.,  M.  if  G.  418. 
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1858. 


Ex  parte 

SWAYNE 

and  Another. 
In  re 

SWATNE 

and  Another. 


sequences  which  will  follow  a  disputed  and  doubtful 
adjudication  in  bankruptcy.  It  is  not  a  question  between 
the  creditors  and  the  debtors  only,  but  between  the  six- 
sevenths  of  the  creditors  who  have  signed  the  deed  and 
the  remaining  one-seventh.  In  the  circumstances  of  this 
case  I  am  of  opinion  that  a  bond  should  not  be  required. 


Ex  parte  SAMUEL  HAINES. 

In  the  Matter  of  JOHN  POWELL,  a  Bankrupt,  and 

In  the  Matter  of  THOMAS  POWELL,  a  Bankrupt, 

and 
In  the  Matter  of  JOHN  POWELL  and  THOMAS 
POWELL,  Bankrupts. 


npHIS  was  the  appeal  of  a  separate  creditor  of  Thomas 
Powell,  one  of  the  bankrupts,  from  an  order  of 


petitions  for  adjudication  to  be  consolidated  with  a  sub- 
sequent joint  adjudication.  The  petition  of  appeal  also 
sought  to  set  aside  the  choice  of  assignees  under  the 
joint  adjudication. 


May  31. 

Before  The 

Lords 
Justices. 

Aftertwosepa-  the  JBirmingham  District  Court,  directing  two  separate 

rate  adjudica- 
tions of  bank- 
ruptcy had 
been  made 
against  two 
partners  on 
their  own  peti- 
tions, a  joint 

adjudication  jhe  bankrupt  John  Powell  was  an  awl  blade  maker 

Tras  obtained  '^ 

against  both  on  at  Aston,  near  Birmingham,  and  the  bankrupt  Thomas 
ajoint  cre^  ^  Pot£?eZZ  was  a  brass  founder  at  Birmingham;  but  it  was 
ditor.    An  alleged 

order  of  the 

district  Court, 

consolidating  the  separate  petitions  with  the  joint  petition,  was  held  to  be  irregular, 

and  was  discharged,  and  the  choice  of  assignees  under  it  vacated. 
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alleged  that  T^otnas  Powell  tias  hlso  a  partner  with  John        1858. 
Powell  in  (he  awl  blade  business.  ZT^^^'^^ 

Ex  parte 
Hainu. 

On  tlie  25th  of  February,  1858,  John  Powell  was         In  re 
adjudicated  a  bankrupt  on  his  own  petition,  and  on  the 
5th  of  March,  1858,  TTiomas  Powell  was  adjudicated  a 
bankrupt  on  his  owh  petition. 

On  the  ISth  of  March,  an  application  was  inade  under 
the  two  adjudications,  upon  notice  to  the  bankrupts,  for 
an  order  that  all  separate  proceedings  under  the  petition 
against  TTt&mas  Powell  might  be  stayed,  and  that  that 
petition  might  be  annexed  to  and  form  part  of  the  pe- 
tition against  John  Powell.  The  hearing  of  this  appli- 
cation was,  by  an  order  of  the  13th  of  March,  1858, 
adjourned  until  the  22nd  of  March,  the  day  appointed 
for  the  choice  of  assignees  under  the  two  petitions. 

On  the  SSnd  of  March,  the  Commissioner  adjourned 
the  choice  of  assignees  until  the  ISth  oi  April  following. 

On  the  26th  of  March,  1858,  Mr.  Alexander  Har- 
rison filed  a  petition  for  a  joint  adjudication  against  John 
Powell  and  Thomas  Powell,  who  were  on  the  same  day 
adjudicated  bankrupts  under  that  petition. 

On  the  8th  6f  April,  1858,  the  order  under  appeal 
was  made  by  the  Registrar  acting  for  the  Commissioner, 
whereby  it  was  ordered  that  the  two  separate  p^itions 
sh6uld  be  consolidated  with  and  form  part  of  the  joint 
<petitrbn,  and  that  all  further  proceedings  under  the  re- 
spective separate  estates  of  John  Powell  and  Thomas 
Powell  should  be  stayed. 

Notice  had  not  been  properly  served  on  Thomas 
Powell  of  the  application  on  which  this  order  was  made. 

On 
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1858.  On  the  17th  o{  April  a  sitting  was  held,  at  which 

^'^'^^^^^  proofs  were  adraitied  against  the  separate  estates  of  the 

HAINES.  bankrupts^  and  against  their  alleged  joint  estate,  and 

In  re  assignees  were  chosen  by  the  joint  creditors  exclusively. 

POWBLL. 

The  Petitioner  submitted  by  his  petition,  that  the 
validity  of  the  joint  adjudication  was  open  to  great  doubt, 
owing  to  it  being  uncertain  whether  there  ever  was  any 
partnership  between  the  bankrupts,  and  owing  also  to 
one  of  the  bankrupts  not  being  properly  described  in 
the  adjudication.  It  was  also  submitted  that  the  order 
of  the  8th  of  April  was  invalid,  as  being  made  after  the 
two  separate  adjudications,  and  without  proper  notice  to 
Thomas  Powell, 

Mr.  Selwyn  and  Mr.  De  Gex,  in  support  of  the  appeal. 

The  order  under  appeal  could  not  in  any  event  have 
been  properly  made  without  due  notice  to  Thomas  Powell 
of  the  application  for  it,  and  no  such  notice  was  given. 
But  even  if  notice  had  been  duly  given,  it  was  not  within 
the  jurisdiction  of  the  Commissioner  to  make  such  an 
order.  The  98th  section  of  the  Act  (a)  expressly  directs, 
that  when  there  is  an  adjudication  of  bankruptcy  against 
one  member  of  a  firm,  and  afterwards  a  petition  is  filed 
for  adjudication  of  bankruptcy  against  any  other  member 
of  the  firm,  the  latter  petition  shall  be  annexed  to  the 
former.  The  Registrar  has  here  done  the  reverse  of 
what  the  Act  directs,  for  he  has  annexed  the  earlier 
separate  petition  to  the  later  joint  petition.  It  is  the 
senior  Commissioner  alone  who,  under  the  90th  section, 
has  jurisdiction  to  alter  the  mode  of  proceeding,  which, 
in  the  absence  of  such  alteration,  must  be  pursued  ac- 
cording to  the  Act  by  the  District  Courts. 

Mr. 

(a)  See  ante,  p,  50,  note  (a). 


Powell. 


CASES  IN  CHANCERY.  61 

Mr.   Swanston  and   Mr.  Clement  Swanston  for   the        1858. 
Respondents.  „   ^^ 

'^  JEr  parte 

With  respect  to  the  want  of  notice,  if  the  Court  Haines. 
should  be  of  opinion  that  the  order  would  have  been  ^^^  ^^ 
correct  supposing  it  to  have  been  made  on  proper  notice, 
it  will  not  now  discharge  it,  and  put  the  parties  to  the 
expense  of  obtaining  a  new  order  to  the  same  effect, 
altliough  it  may  think  that  it  would  have  been  more 
proper  to  have  given  formal  notice  to  Thomas  Powell, 
especially  as  he  is  not  the  Appellant.  But  we  submit 
that  the  order  is  quite  correct.  The  Court  has  decided 
in  Ex  parte  Green  (a),  that  under  the  98th  section  two 
petitions  may  be  annexed,  although  among  the  partners 
against  whom  the  second  is  filed  there  may  be  one  of 
them  against  whom  the  first  was  filed,  the  word  "others" 
not  meaning  ''others"  exclusively.  The  annexation  was 
therefore  correct,  and  the  only  objection  made  is  as  to 
the  order  of  annexation.  But  in  this  respect,  also,  surely 
the  order  follows  the  ordinary  rule  of  the  Court,  it 
having  been  always  the  practice,  and  in  all  respects  more 
convenient,  to  annex  the  separate  proceeding  to  the  joint, 
than  to  take  the  reverse  course.  The  Appellant  can 
have  no  possible  interest  in  the  appeal,  for  the  result  of 
it,  if  successful,  would  be  to  annex  the  joint  petition,  not 
to  the  petition  against  Thomas,  but  to  that  against  John, 
under  which  there  are  no  assets  to  be  administered,  and 
which  cannot  be  more  favourable  to  Thomas  Powell,  or 
to  the  Petitioner  as  his  separate  creditor,  than  the  joint 
petition.  If  the  appeal  should  succeed,  Johns  separate 
creditors  would  exclusively  choose  the  assignees,  although 
they  are  the  creditors  who  of  all  others  have  the  least 
interest  in  the  assets  to  be  administered,  there  being  no 
estate  of  John  Powell,  while  the  joint  estate  is  of  con- 
siderable  amount.     The   Court   will    not   entertain   an 

appeal 
(a)  Ante,  p,  50. 
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1858.  appeal  in  which  the  Appellant  can  have  no  legitimate 

^^^^^^^^^  interest  or  object,  and  where  the  result  would  be  to  pro- 

Ha^es.  d^ce  nothing  but  expense,  inconvenience  and  mischie£ 


In  re 

PoWfiLL. 


Mr.  De  Gex,  in  reply,  insisted  upon  the  Petitioner's 
right  to  have  the  statutory  course  pursued,  unless  it 
should  be  departed  from  by  an  order  o£  the  senior  Com- 
missioner, according  to  the  provisions  of  the  Act. 

The  Lord  Justice  Knight  Bruce. 

We  both  agree  with  the  Petitioner,  that  there  has  been 
a  double  irregularity  in  the  case,  and  that  the  order 
ought  to  be  discharged  and  the  choice  of  assignees 
vacated. 

The  Lord  Justice  Turner  concurred. 
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1858. 


Ex  parte  THE  UNITY  JOINTSTOCK  MUTUAL 
BANKING  ASSOCIATION. 

In  the  Matter  of  OCTAVIUS  KING,  a  Bankrupt,  and 

Ex  parte  in  the  same  Matter.  ^<f*-  26. 

June  I. 

rriHE  former  of  the  above  cases  was  an  appeal  from.    Before  The 
the  decision  of  Mr.  Commissioner  JEvans,  expuntf-        l^oR^s 

'       *^  ^  °         Justices. 

ing  a  proof  made  by  a  company  called  the  Unity  Joint-  where  an  in- 
Stock  Banking  Association,  under  the  following  circum-  ^"'P*  ^*^  ?^ 

tamed  a  loan 
stances  :—  on  a  represen- 

tation, which 
he  knew  to  be 

In  May^  1856,  the  bankrupt  and  Alfred  King,  his  false,  that  he 
elder  brother,  carried  on  business  at  Dulling  ham  as  ^J^  that  a" 
corn  factors  under  the  style  or  firm  of  "  Octavius  and  F°of  for  the 
Alfred  King,*'  the  bankrupt  being  the  active  partner,  perly  adnutted 
and  having  the  management  of  the  monetary  affairs,  and  *^  bankruptcy. 
Alfred  King's  time  being  engaged  in  farming.  ordinary 

proof  had  been 
at  first  admit- 
On  the  7th  of  Mag,  1856,  the  bankrupt,  for  the  firm  ted  in  such  a 

of  "  Octavius  and  Alfred  King,''  opened  an  account  JJSrcircum"' 
with  the  company,  and  applied  to  them  for  a  cash  credit  stances  of  the 
of  5,000/.,  offering  to  deposit,  by  way  of  collateral  secu-  fancy  and  of 
rity,  two  policies  for  5,000/.  each  on  each  of  their  lives  *^®  fraudulent 

^'  *^  '  ^    ^  representation 

effected  with  the  Western  Life  Assurance  Association;  having  been 
and  further,  offering  to  give  the  joint  and  several  bond  fj^^'thauhe" 
of  the  firm  of  Octavius  and  Alfred  King,  and  also  of  question  ought 
their  brother  Edwin  King,  then  carrying  on  business  as  brought  before 
a  miller  at  Brinhley,  near  Newmarket,  and  also  to  effect  ^^e  Court  of 

,.  .       ^       ,> /vr>/M  1  1       o    1       1.  p  Appeal  in  the 

two  policies  for  2,000/#  each  on  each  of  the  lives  of  first  instance, 
Octavius  and  Alfred  King  in  the  Unity  General  Assur-  ^'^  appeal  from 

J  ^  •'    »  an  order  ex- 

ance  Association.  punging  the 

This  P"^^- 
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1858.  This  offer  was  accepted,  and  Octavius  King  filled  up 

^!^^^^^^      a  form  of  proposal  for  the  insurance  on  his  life,  in  which 

The  Unitv     he  described  himself  as  being  twenty-two  years  of  age. 

Joint-Stock    fj^g  company's  solicitor  remarked  to  him  that  he  should 
Mutual  ^     •' 

Banking  have  thought  he  was  older,  and  that  he  must  have  been 
880CIATION,  jj^  business  before  he  was  of  age,  to  which  he  replied 
Kino.  that  he  had  been  for  three  or  four  years,  and  since  he 
was  seventeen.  The  proposal  papers  for  the  life  insur- 
ance were  sent  to  the  Unity  General  Assurance  Office ; 
the  premiums  were  paid  on  the  14th  of  June,  and  the 
policies  were  eventually  completed  on  the  footing  of  the 
proposal,  and  of  the  statement  contained  in  it  as  to  the 
age  of  Octavius  King.  A  joint  and  several  bond  to  the 
company  was  also  executed  by  Octavius  and  Alfred 
King. 

Octavius  and  Alfred  King  became  bankrupts,  and  the 
company  on  the  12th  of  May,  1857,  tendered  before 
Mr.  Commissioner  Evans  a  proof  upon  the  bond  against 
the  separate  estates  of  Octavius  King  and  Alfred  King, 
without  stating  any  special  circumstance,  but  treating  the 
bond  as  one  made  by  two  adults.  A  proof  was  admitted 
for  a  portion  of  the  amount,  and  a  claim  for  the  rest. 

Afterwards,  however,  on  the  22nd  of  December,  1857, 
the  Commissioner  made  an  order  disallowing  the  Re- 
spondents' claims,  and  ordering  the  whole  of  their  proof 
and  claims  to  be  expunged  and  disallowed.  On  appeal 
from  this  decision,  it  appeared  that  the  facts  as  to  the 
representations  made  by  Octavius  King  as  to  his  age 
had  not  been  brought  before  the  Commissioner;  where- 
upon the  Lords  Justices  dismissed  the  appeal,  without 
prejudice  to  the  Unity  Bank  making  a  fresh  application 
to  the  Commissioner  to  prove.  ^  fresh  application  was 
accordingly  made,  and  the  facts  fully  stated.  The  Com- 
missioner 
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missioner  thereupon  made  the  order  now  under  appeal,        1858. 
allowing  the  proof.  >.^^..^*«*/ 

Ex  parte 
The  Unity 

On  the  22nd  of  Dedemb^r,  an  application  was  made  Joint  Stock 

to  the  Commissioner  to  expunge  the  proof  and  claim  Mutual 

against  Octavius  King^s  estate,  on  the  ground  that  he  Association. 

was  an  infant  at  the  time  of  the  execution  of  the  bond;  ^^  ^^ 
and  on  proof  of  this  fact  being  adduced,  the  Commis- 
sioner expunged  the  proof  and  claim. 

The  former  of  the  above  cases  was  an  appeal  against 
this  decision. 

Mr.  Bacon  and  Mr.  W.  W.  Cooper^  in  support  of  the 
appeal,  referred  to  Stikeman  v.  Dawson  (a). 

Mr.  Swanston  and  Mr.  Hannen^  for  the  assignees, 
contended  that,  as  the  proof  had  been  made  on  the  bond 
as  that  of  an  adult,  the  expunging  order  was  in  any 
event  correct.  The  company  ought  to  have  shown  upon 
the  face  of  their  proof  of  the  case  on  which  they  now 
relied,  of  fraudulent  representation  on  the  part  of  the 
infant.  But  such  a  case  would  not  have  availed  them, 
for  it  would  have  been  one  of  tort,  and  not  a  proper 
ground  of  proof,  which  must  be  founded  on  contract. 
If  befoi^  the  bankruptcy  they  had  filed  a  bill,  and  ob- 
tained a  decree,  it  might  have  been  different  possibly. 
As  it  waS|  there  was  no  foundation  for  the  proof  or 
claim. 

Mr.  Bacon  ii>  reply. 

The  Commissioner  has  jurisdiction  to  admit  a  proof 
on  equitable  grounds,  such  as  those  which  exist  here, 
and  there  can  be  no  use  in  putting  the  Appellants  to  the 
expense  of  going  again  before  the  Commissioner. 

The 
(fl)  \DtG.ifS.  90. 
Vol.  III.  F  D.J. 


66 


CASES  IN  CHANCERY. 


1858. 

Ej  parte 
The  Unity 

Joint  Stock 
Mutual 
Banking 

Association. 

In  re 
Kino. 


Tlie  Lord  Justice  Knight  Bruce. 

We  think  that  the  proof  was  properly  expunged  by  ' 
the  Commissioner,  upon  the  materials  before  him.  If  there ; 
be  any  ground  for  maintaining  the  proof,  it  is  one  which 
was  not  before  the  Commissioner,  and  we  are  of  opinion, 
that  it  ought  to  be  submitted  to  him,  and  not  brought 
forward  for  the  first  time  before  us.  The  petition  of 
appeal  must  be  dismissed  without  prejudice  to  a  new 
application  to  the  Commissioner  for  leave  to  prove.  The 
costs  of  the  appeal  will  be  reserved  with  liberty  to 
apply. 

A  new  application  was  afterwards  made  to  the  Com- 
missioner, upon  proof  of  the  facts  above  stated,  and  a 
proof  for  4,175/.  was  admitted  (a). 


(a)  The  Commissioner  gave 
the  following  judgment : — 

**  In  this  case  the  Unitt/  Bank 
seeks  to  prove  on  the  separate 
estate  of  O.  King.  It  is  resisted 
on  the  ground  that  at  the  time 
of  executing  the  bond  the  bank- 
rupt was  an  infant.  The  fact  of 
his  being  an  infant  is  admitted; 
but,  on  the  other  hand,  it  is  as- 
serted, that  at  the  time  of  exe- 
cuting the  bond  and  borrowing 
the  money  be  had  stated  that  he 
was  of  full  age,  and  this  fact  is 
also  admitted.  It  was  contended 
that  this  was  a  fraud,  and  that 
equity  would,  notwithstanding  his 
infancy,  enforce  the  obligation 
against  him.  In  favor  of  this 
position  a  variety  of  cases  were 
cited,  and  it  appears  to  me  from 
a  perusal  of  those  cases  that  equity 
would  enforce  the  deed  against 
the  infant.  On  the  other  side  was 
cited  the  case  of  Jennings  v.  Run' 
dell  (8  r.  R.  335),  and  I  confess 


Against 

that  at  first  it  did  appear  to  me 
that  these  creditors  could  not 
prove,  because,  although  the  in- 
fant might  be  personally  liable, 
yet  at  law  it  would  be  by  action 
of  tort,  and  that  there  was  there- 
fore no  debt.  I  thought  that 
equity,  though  it  might  give  re- 
lief against  the  individual,  could 
not  turn  such  a  claim  into  a 
debt.  But  in  the  case  of  Vaughan 
v.  Vandentegen  (2  Drew,  165, 
363,  409),  it  was  held,  that,  by 
the  fraud,  the  married  woman 
made  the  appointed  estate  liable 
as  general  assets,  as  if  she  had 
been  a  feme  sole  in  respect  of  it, 
and  that  the  mortgagee  had  a 
right  not  only  to  a  charge  on  the 
mortgaged  real  estate  to  which 
she  was  entitled  in  remainder, 
but,  if  it  was  not  sufficient,  he 
was,  by  reason  of  the  fraud,  en- 
titled to  rank  as  a  creditor  on  her 
general  assets,  and  to  take  the 
appointed  personal  ftind,  if  there 
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Against  this  decision,  the  assignees,  and  also  a  ere-        1858. 
ditor  appealed.  ^-^^^-^^ 

Ex  pnrte 
The  Unity 

Mr.   Swanston,   Mr.  Selwyn  and   Mr.   Hannen,    in   Joint  Stock 

Mutual 
support  of  the  appeals.  Banking 

_,,  .11  11.111  .     1  1        Association. 

Ihere  is  clearly  no  debt,  either  legal  or  equitable.         j 
At  law  an  action  for  a  claim  of  this  description  was        Kino. 
held  liable  to  a  demurrer ;  Price  v.  Hewett  (a).     And  in 
Liverpool  Adelphi   Loan  Association   v.  Fairhurst  (&) 
Lord  Chief  Baron  Pollock  said,  "  In  the  case  of  an 
infant,  it  was  held,  for  a  similar  reason,  that  he  could    * 
not  be  made  liable  for  a  fraudulent  representation  that  he 
was  of  full  age,  whereby  the  Plaintiff  was  induced  to 
contract  with   him ;    Johnson  v.  Pye  (c) ;    and  in  the 
latter  report  it  was  said,  that  if  the  action  should  be 
maintainable,  all  the  pleas  of  infancy  would  be   taken 
away,  for  such  affirmations  are  in  every  contract." 

There  is  therefore  clearly  no  legal  debt.  Nor  is  there 
any  debt  in  equity  which  can  be  the  subject  of  proof,  for 
the  equity  is  personal  only,  and  although  in  some  cases, 
and  under  peculiar  circumstances,  it  has,  contrary  to 
sound  principles,  as  we  submit,  been  allowed  against  the 
infant  himself,  there  is  no  case  in  which  it  has  prevailed 
against  his  creditors  in  bankruptcy  or  otherwise. 

Mr.  Bacon  and  Mr.  W.  W.  Cooper  for  the  Company. 

The  equity  has  been  acted  upon  in  many  cases ;  Cory 
V.  Gertcken  {d) ;    Wright  v.   Snowe  {e) ;   Esron  v.  iVi- 

cholaSi 

was  not  enough  without  it.     The  (a)  8  Exrh.  146. 

case  of  a  married  woman  appears  {h)  9  Exch.  422. 

to  me  on  this  principle  the  same  (r)  1  Sid.  258 ;  1  Keh,  913. 

as  that  of  an  infant,  and  I  there-  ((/)  2  Madd,  40. 

fore  admit  the  proof."  (e)  2  De  G.  4^  5.  321. 

F2 
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1858.  cholas  (a) ;    Clarke  v.  Cobley  (b) ;    Clark  v.  Bedford  (c) ; 

^^^"^^  Vavghan  v.  Vanderstegen  (d) ;    Overton  v.  Banister  (e) ; 

The  Unity  JDrury  v.  Drury{f) ;  Money  v.  Jordan  (g) ;  Beckett  v. 

MvTVAh^  ^^^^y  (*)  J  ^"^^  ^1^®  principle  has  been  acknowledged 

Banking  in    bankruptcy ;     JEIr    j^ar^e     TFo^oit  (£) ;    Ex    parte 

A..OC.AT.0N.  ^^^^^  ^^^^ 


In  re 
Kino. 


They  also  referred  to  Stikeman  ¥•  Dawson  (Z) ;  5m- 
totr  V.  Eastman  {m). 

Mr.  Selwyn  in  reply. 


7%^  Lord  Justice  Knight  Bruce. 

June  1.  It  is  unnecessary  to  say  what  in  this  case  we  might 

have  thought  it  fit  to  do  if  we  had  been  exercising  a 
jurisdiction  merely  legal,  for  our  jurisdiction  is  equitable 
as  well  as  legal.  Again,  with  respect  to  our  equitable 
jurisdiction,  it  is  not  material  to  say  what  we  might  have 
thought  the  proper  course  to  be  taken  in  the  absence  of 
decision ;  for  I  think  that,  upon  the  admitted  facts,  the 
case  is  concluded  by  the  judicial  opinions  of  Lord 
Cowper,  Lord  Hardwicke,  Lord  Thurlow  and  other 
eminent  judges,  which  it  would  be  improper  in  us  prac- 
tically to  question.  A  young  man,  who  from  his  ap- 
pearance might  well  have  been  taken  to  be  more  than 
twenty-one  years  of  age,  engaged  in  trade,  and  wished  to 

borrow 

(a)  \BeG.8f  S,  118.  5  H,  Lords  Ca,  185. 

(b)  2  Cox,  173.  (h)  1  Bro.  C.  C.  352. 

(c)  13  Vin,  Ab.  536.  (i)  16  Ves.  265. 

(d)  2  Drew.  165,  369.  (A:)  2  Moni.  D.  ^  D.  337. 
(c)  3  Hare,  503  ;  4  Beav.  205.  (/)  1  BeG.tf  S.  90. 
(/)  4  jB.  C.  C.  506.                        (m)  1  E*p.  172. 

ig)  2  DeG.,  M,hi  G.  318; 
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borrow  or  to  obtain  credit,  and  for  the  purpose  of  so  doing  1858. 

represented  himself  to  the  petitioning  creditor  as  of  the  ZT^^^ 

age  of  twenty-two,  expressly  and  distinctly  so  represented  The  Unity 

himself.     We  feel  no  difficulty  or  doubt  on  the  question,  ^^J?''  ^'^^^'^ 

•'^  ^  .  Mutual 

whether  the  minor  did  at  the  time  believe  or  not  believe      Banking 

what  he  said,  for  it  is  impossible  from  the  materials 

before  ns  to  infer  that  he  did  believe  his  statement  to  be        King. 

true  or  was  ignorant  of  his  own  age  when  he  obtained 

the  money.     The  question  is,  whether  in  the  view  of  a 

Court  of  Equity,  according  to  the  sense  of  decisions  not 

now  to  be  disputed,  he  has  made  himself  liable  to  pay 

the  debt,  whatever  his  liability  or  non-liability  at  law. 

In  my  opinion  we  are  compelled  to  say  that  he  has. 


The  Lord  Justice  Turner. 

I  have  the  strongest  inclination  to  expunge  this  proof; 
but  the  authorities  are  too  strong  to  permit  us  to  do  so. 
If  the  course  which  has  been  taken  by  Courts  of  Equity 
on  this  subject  is  to  be  altered,  it  must  be  so  by  the 
House  of  Lords  and  not  by  us. 
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1858. 


STRONGE  V.  HAWKES. 

Ex   parte    The    Honorable   MARY    ANN    ADAMS, 
Widow,  and  BORLASE  HILL  ADAMS,  Esq. 

In  the  Matter  of  THOMAS  HAWKES. 

June  4. 

Before  The     HpHIS  case  came  before  the  Court  on  a  petition  in  the 

Justices.  cause,  and  on  an  application  to  annul  an  adjudi- 

Property  stood  cation    in   bankruptcy  against   the  Defendant    Tliomas 

settled  in  tnist  Hawkes. 
for  H.  for  life,   ^"""*''^* 
with  a  limita- 
tion over  to 
his  children  on 
his  death  or 
bankruptcy. 
On  23  June, 
1857,  H.  was 
adjudged 
bankrupt  on 
his  own  peti- 
tion.    In  Oc- 
fo6er,  1857,  he  insolvency  of  Hawhes,  upon   trust   for  their  children. 

certificate.    In  ^^^^^  f^"d  ^^^  been  brought  into  Court  in  the  suit  of 

April,  1858,  a    StTonge  v.  Hawhes. 
creditor  of  H., 
who  had  before 

the  bank-  In  1844',  Dr.  Adams,  a  creditor  of  Hawhes,  recovered 

ruptcy  sued        ^  ^  ^ 

him  to  out-       judgment  against  him  for  the  sum  of  10,934/.  and  costs, 

n^oTice  of  the*    ^"^  ^"  ^^^  of  August,  1844,  sued  out  a  writ  of  ca.  sa.,  to 

adjudication  at  which  a  return  of  non  est  inventus  was  made.  A  writ  of 
the  time  of  its 

being  made,  exigl 

presented  a 

petition  to  annul,  with  a  view  to  obtain  the  benefit  of  H.*s  interest  in  the  settled  pro- 
perty. The  result  of  the  evidence  was  that  the  bankruptcy  bad  not  been  concerted  in 
order  to  determine  H.*s  life  interest,  but  that  H.  had  made  himself  bankrupt  in  con- 
sequence of  his  being  under  arrest  for  debt: — Heldf  that  no  case  of  fraud  being  made 
out  against  the  banknipt,  the  application  to  annul  was  too  late,  and  that  the  settled 
fund  must  be  paid  over  to  the  children. 

Held,  also,  that,  there  being  unpaid  debts  which  became  due  when  H.  was  a  trader, 
the  adjudication,  though  made  on  his  own  application,  was  not  liable  to  be  annulled  on 
the  ground  that  he  had  not  for  many  years  been  a  trader. 


By  a  settlement  dated  10th  of  August,  1814,  made  on 
the  marriage  of  Hawhes,  a  considerable  fund,  belonging 
to  the  wife,  was  settled  in  trust  for  her  for  life,  and 
after  her  death,  in  trust  for  Hawhes  for  life,  or  until  he 
should  become  bankrupt  or  insolvent,  and  after  the 
death  of  Mrs.  Hawhes,  and   the  death,  bankruptcy  or 
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exigi  facias  was  then  issued,  and  in  Hilary  Term,  1845,        1868. 
Hawkes  was   outlawed.      Dr.   Adams   died    in    1851,       ^''^^^/^^ 

Strongs 

leaving  a  will,  of  which  the  Hon.  M.  A.  Adams  and  ^^ 

J.  B,  Adams  were  the  executors.  Hawkes, 

Ex  parte 
Adams 

On  20th  of  JunCj  1867,  Hawkes  filed  a  declaration  of  and  Another, 
insolvency,  and  presented  a  petition  for  an  adjudication  in  „'*'*  ^ 
bankruptcy  against  himself.  On  23rd  o(  June,  1857,  he 
was  accordingly  adjudged  bankrupt.  He  had  been  a 
trader,  but  had  not  carried  on  business  since  184'1'. 
At  the  time  of  adjudication,  however,  he  still  owed  debts 
which  had  been  contracted  during  the  period  of  his 
trading.  Upon  the  presentation  of  his  petition  he  paid 
over  to  the  Official  Assignee  300/.,  which,  as  he  stated, 
had  been  given  to  him  to  enable  him  to  make  an  ar- 
rangement with  his  creditors.  In  October,  1857,  he 
obtained  his  certificate.  The  executors  of  Dr.  Adams 
were  aware  of  the  adjudication  at  the  time  of  its  being 
made,  but  did  not  come  in  to  prove,  nor  take  any  part 
in  the  proceedings  in  bankruptcy. 

On  19th  of  March,  1858,  Mrs.  Hawkes  having  died 
some  time  previously,  the  children  of  the  marriage  pre- 
sented a  petition  for  having  the  settled  fund  paid  over 
to  them,  on  the  ground  that  Hawkes  s  life  interest  had 
determined  by  the  bankruptcy.  The  executors  of  Dr. 
Adams  appeared  at  the  hearing  of  this  petition  before 
the  Lords  Justices  on  18thof  yl/>n7,  and  contended,  that 
as  when  the  settlement  was  made  there  were  no  means 
by  which  a  trader  could  make  himself  a  bankrupt,  a 
bankruptcy  of  this  kind  was  not  within  the  scope  of  the 
settlement,  and  did  not  determine  the  life  interest. 
Their  Lordships  were  of  opinion,  that  this  objection  was 
untenable,  aud  that  if  the  adjudication  was  valid,  the 
fact  of  its  having  been  obtained  at  the  bankrupt's  own 
instance   would   not   prevent    its   determining  the   life 

interest; 
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1858.        interest;  they,  however,  at  the  request  of  the  executors, 
^^^'^^^'^       ordered  the  petition  to  stand  over,  with  liberty  to  the 

Stronoe  "^ 

V.  executors  to  take  such  proceedings  as  they  might  be 

Hawres.      advised  in  the  Court  of  Bankruptcy  for  the  purpose  of 

Adams        annulling  the  adjudication.     The  executors  accordingly 

and  Another,   applied  to  the  Commissioner  for  that  purpose,  but  he  on 

Hawkes       ^'^  ^^  "^^y  declined  to  interfere,  and  they  thereupon 

presented  their  petition,  by  way  of  appeal,  to  the  Lords 

Justices.     This  petition  came  on   to  be  heard  at  the 

same  time  with  the  adjourned  petition  in  the  cause. 

Mr.  Lemn  and  Mr.  Bagley  for  the  executors  of  Dr. 
Adams. 

It  is  submitted,  that  this  adjudication  cannot  be  sus- 
tained : — Firstly,  it  was  a  colorable  bankruptcy,  brought 
about  by  the  bankrupt  himself,  without  any  other  as- 
signable object  than  that  of  determining  his  life  interest 
in  the  settled  fund. — [It  is  not  thought  necessary  to 
enter  into  any  details  on  this  point,  it  being  sufficient 
to  state  that  the  evidence  was  such  as  to  satisfy  the 
Court  that  Mr.  Hawkes  became  bankrupt  bond  fide  in 
consequence  of  his  being  in  prison  for  debt.] — Secondly, 
the  outlawry  makes  the  adjudication  invalid,  for  it  took 
away  Mr.  Hawkes's  right  to  make  any  application  to 
any  Court,  except  for  the  purpose  of  reversing  the 
outlawry,  and  it  took  away  all  his  personal  property,  so 
that  he  had  not  any  assets  to  satisfy  the  ^Oth  section 
of  17  &  18  Vict.  c.  119. — [The  Court  appeared  to  con- 
sider the  latter  a  point  of  some  weight,  but  as  no  decision 
was  come  to  upon  it,  the  arguments  and  cases  on  this  head 
are  not  further  noticed.] — Thirdly,  Mr.  Hawkes  was  not 
a  trader  in  such  a  sense  as  to  be  at  liberty  to  make  him- 
self a  bankrupt.  At  the  time  when  he  presented  his 
petition  he  was  not  carrying  on  trade,  nor  had  he  done 
so  within  the  last  thirteen  years.  He  could  not  there- 
fore 
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fore  satisfy  the  conditions  expressed  in  schedule  O.  of  1858. 

the   Bankrupt   Law   Consolidation   Act,  referred   to  in  ^'^^>^^^ 

section  89  of  the  Act,     We  do  not  deny  that  he  could  «. 

have  been  made  bankrupt  by  a  creditor — as  against  a  Hawkes. 

creditor,  dejbts  incurred  while   he  was  a  trader  being  Ad^n;s^ 

still  unpaid,  he  could  not  be  heard  to  say  that  he  was  *od  Another. 

not  a  trader, — but  be  cannot  be  considered  a  trader  for  xi  ^"^^ 
the  purpose  of  obtaining  a  privilege  given  by  the  legis- 
lature to  traders. 

TTie  Lord  Justice  Knight  Bruce.  I  think  that  on 
the  point  of  trading,  there  having  been  debts  unpaid 
at  the  time  of  the  adjudication  which  were  due  when  the 
bankrupt  was  carrying  on  trade,  we  need  not  trouble 
the  counsel  who  appear  for  him. 

7%«  Lord  Justice  Turner  concurred. 

Mr.  Clement  Swanston  for  the  bankrupt. 

After  such  a  lapse  of  time  the  proceedings  cannot  be 
set  aside ;  Ex  parte  Desanthuns  (a).  Unless  a  case  of 
fraud  is  made  out,  or  the  adjudication  is  bad  on  the  face 
of  it,  the  application  to  annul  must  be  before  the  certi- 
ficate, or,  at  all  events,  very  soon  after,  else  it  is  too  late ; 
JEx  parte  Crowder  (b) ;  JEx  parte  Levi,  lie  Sutton  (c) ; 
JEx  parte  Gregory,  Re  Cresswell {d). — [The  arguments 
as  to  the  effect  of  the  outlawry,  and  as  to  the  bona  fides 
of  the  bankruptcy,  are  omitted.] 

« 

Mr.  A.  JS.  Miller  for  the  creditors*  assignees. 

Mr.  Lewin  in  reply. 

Unreasonable  delay  cannot  fairly  be  imputed  to  ua. 

Almost 

(a)  1  Atk.  145.  (c)  Buck,  75. 

(6)  2  BcK,  324.  (d)  3  Af.,  B.  4^  De  O.  572. 
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1858.        Almost  every  one  of  the  many  persons  who  were  parties 
z^^^^*"^*^       to  the  complicated  suit  of  Stronqe  v.  Hawkes  claimed  a 

Stronge  .       , 

V.  lien  on  Hawkes's  life  interest,  the  cause  had  not  been 

Hawkes.      finally  heard  when  the  adjudication  was  made,  and  it 
Adajis        could  not  be  expected  that  we  should  take  proceedings 
and  Another,    to  set  aside  the  adjudication  till  it  appeared  whether  any- 
Hawileb       tl^>"g  was  to  be  gained  by  setting  it  aside.     Then  the 
purpose   for  which  we   seek  to  annul  the  adjudication 
must  be  regarded  on  the  question  of  delay.     We  are  not 
seeking   to  disturb  what  has  been  done  in  the  bank- 
ruptcy, and  we  are  willing  to  be  put  under  terms  not  to 
do  so  ;  all  we  want  is,  that  it  should  be  decided  that  there 
has  not  been  any  bankruptcy  such  as  to  defeat  our  rights 
by  bringing  into  operation  the  gift  over  contained  in  the 
settlement. 


The  Lord  Justice  Knight  Bruce, 

The  adjudication  of  bankruptcy  in  this  case  was  in 
the  month  of  June  in  last  year.  The  bankrupt  obtained 
his  certificate  in  October,  The  present  Petitioners  were 
aware  of  the  bankruptcy  at  the  time  of  the  bankruptcy, 
and  did  not  question  the  validity  of  the  adjudication  till 
some  time  in  the  month  of  April  last,  half-a-year  after 
the  granting  of  the  certificate.  It  is  possible  to  suppose 
such  conduct  on  the  part  of  a  bankrupt  as  to  preclude 
him  from  protecting  himself  on  such  a  ground  as  this 
against  an  application  to  annul ;  but  I  think  that  no 
such  case  has  been  established  against  the  present  bank- 
rupt as  to  preclude  him  from  doing  so.  This  appli- 
cation, if  not  necessary  to  be  made  before  the  granting 
of  the  certificate,  ought  at  least  to  have  been  made  within 
a  much  shorter  period  after  it.  I  am  of  opinion  that  the 
adjudication  ought  not  to  be  annulled. 

The 
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The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  It  has  been  urged  as  an 
excuse  for  the  delay  that  the  Petitioners  were  not  aware 
of  their  rights,  but  they  knew  the  contents  of  the  settle- 
ment,  they  roust  therefore  have  known  that  the  life 
interest  of  Mr.  Hawkes  was  deterroinable  on  his  bank- 
ruptcy, and  that  the  adjudication  might  affect  their 
interests.  The  present  application  ought,  therefore,  in 
my  opinion,  to  have  been  made  earlier. 


1858. 

Stronob 

V. 

Hawkes. 

Ex  parte 

Adams 

and  Another. 

In  re 
Hawkes. 


An  order  was  then  made  on  the  cause  petition,  directing 
payment  to  the  children  of  the  capital  of  the  settled 
fund. 


Ex  parte  THOMAS  GEORGE  WHITE. 

In  the  Matter  of  THOMAS  GEORGE  WHITE,  a 

Bankrupt. 

rilHIS  was  the  appeal  of  the  bankrupt  from  the  deci- 
sion  of  the  Commissioner,  suspending  the  certificate 
for  three  years  from  the  27th  of  AfarcA,  1858,  without 
protection,  and  ordering  that  if  the  bankrupt  should  be 
arrested  he  was  not  to  be  discharged  until  after  having 
undergone  six  months'  imprisonment,  the  certificate,  when 
granted,  to  be  of  the  third  class. 

The  grounds  of  the  decision  were,  that  the  bankrupt 
had  not  disclosed  to  his  bankers  that  certain  bills  on 
which  he  obtained  money  from  them  were  accommoda- 
tion bills,  and  also  that  he  had  been  in  the  habit  of 
accepting  for  a  Scotch  firm,  at  a  commission  of  one  per 
cent. 

With  reference  to  the   transactions  which  were  the 

subject 


June  11. 

Before  The 
Lords  Jus- 
tices. 

Where  a  bank- 
rupt had  been 
in  the  habit  of 
accepting  ac- 
commodation 
bills  for  a 
Scotch  firm, 
which  failed, 
receiving  a 
commission  of 
one  per  cent, 
on  such  ac- 
ceptances :— 
Held,  that  a 
suspension  of 
the  certificate 
for  two  years 
was  not  too 
severe  a  sen« 
tence. 
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1858. 

Ex  parte 
White. 

In  re 
Whitb. 


subject  of  these  charges^  the  bankrupt  on  his  examina- 
tion stated  to  the  following  effect : — When  he  presented 
the  first-mentioned  bills  for  discount  he  did  not  expect 
any  of  them  to  be  taken  up  by  the  acceptors,  knowing 
in  fact  that  they  had  not  the  means  of  payment.  He 
had  previously  discounted  on  various  occasions  similar 
bills  with  the  bank,  which  had  not  been  taken  up  by  the 
acceptors,  but  he  had  found  the  money  to  take  them  out 
of  the  hands  of  the  bank  on  the  day  they  became  due. 
He  got  the  money  to  take  them  up  by  previously  dis- 
counting at  the  bank  other  bills  on  the  same  parties. 
He  had  known  one  of  the  acceptors  four  years,  had  had 
dealings  with  him  in  business,  and  had  trusted  him  to 
the  extent  of  30Z.  or  40/.,  and  then  refused  to  trust  him 
any  further,  and  required  him  to  pay  ready  money  for 
such  goods  as  he  bought.  There  had  been  no  particular 
motive  in  filling  up  the  bills  for  the  particular  sums 
therein  mentioned.  It  was  not  for  the  purpose  of  giving 
them  the  appearance  of  trade  bills.  He  always  sent  the 
bills  for  discount  to  the  bank  by  his  clerk,  and  therefore 
could  not  say  whether  the  bank,  in  discounting  them, 
believed  them  to  be  trade  bills  or  not.  He  did  not, 
however,  think  that  the  bank  would  have  discounted  them 
if  they  had  known  their  true  nature.  With  regard  to  the 
Scotch  firm,  he  first  commenced  accepting  accommodation 
bills  for  them  in  January ^  1857.  He  did  so  after  an  inter- 
view with  one  of  the  firm,  who  undertook  that  he  would 
always  provide  for  the  bills.  The  total  amount  he  so 
accepted  during  the  year  was  about  10,000/.,  of  which 
600/.  and  upwards  were  either  running  or  over  due,  dis- 
honored, at  the  time  of  the  bankruptcy.  At  the  time  he 
began  accepting  for  the  Scotch  firm  he  knew  he  had  not 
the  means  of  paying  them  if  the  drawers  failed  to  do  so, 
but  he  trusted  to  their  promise  that  they  would  do  so, 
and  he  was  to  have  received  one  per  cent,  for  accepting 
these  bills. 

In 
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In  his  affidavit  in  support  of  the  appeal  the  bankrupt 
stated  that  he  had  upon  all  occasions  up  to  the  time  of 
the  bankruptcy  retired  and  paid  all  acceptances  dis- 
counted for  him,  and  that  with  respect  to  the  accommo- 
dation acceptances  mentioned  in  his  examination^  he  had 
fully  expected  and  believed  that  he  should  be  able  to  meet 
them  and  take  them  up^  as  he  had  always  done  before, 
and  verily  believed  that,  had  it  not  been  for  the  unex-* 
pected  suspension  of  the  Scotch  firm^  and  the  consequent 
embarrassment  of  his  affairs  by  reason  of  the  legal  pro- 
ceedings which  were  taken  against  him  through  his 
having  accepted  bills  for  the  accommodation  of  that  firm, 
be  should  have  had  the  means  of  providing  for  bills  in 
the  hands  of  the  London  Joint  Stock  Bank.  He  was 
unable  to  state  positively  that  the  London  Joint  Stock 
Bank  were  aware  at  the  time  of  discount  that  the  bills  so 
discounted  for  him  were  accommodation  bills,  but  he 
considered  that,  whether  they  knew  or  suspected  the  cha- 
racter of  such  bills  or  not,  they  were  satisfied  of  his 
solvency  and  ability  to  meet  and  take  them  up,  and, 
therefore,  did  not  enquire  until  after  the  bankruptcy  as 
to  the  bills  being  accommodation  bills  or  otherwise,  or 
respecting  the  circumstances  of  any  of  the  acceptors. 
That  when  he  first  began  accepting  bills  for  the  accom- 
modation of  the  Scotch  firm,  that  firm  was  in  extensive 
and  unquestioned  credit,  and  was  considered  and  believed 
generally  to  be  in  perfectly  solvent  circumstances,  and  it 
was  represented  to  him  by  an  accredited  and  authorized 
agent  of  that  firm,  acting  on  their  behalf  in  London,  that 
at  the  then  last  stock  taking  by  the  firm  there  was  a  sur- 
plus shown  of  upwards  of  100,000/.,  and  that  previously 
to  his  actually  accepting  any  such  bills,  he  also  con- 
sulted two  of  his  principal  trade  creditors  with  respect 
to  the  position  and  solvency  of  the  Scotch  firm,  and  was, 
in  answer  to  such  inquiries,  assured  that  the  creditors 
whom  he  consulted  would  give  the  firm  credit  to  almost 

any 


1868. 

Ex  parte 
White. 

In  re 
Whitb. 
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1858.       any  amount.     That  he  consequently  never  expected  or 

^!^r^^^^^      supposed  that  he  should  be  called  upon  to  pay  any  of 

White.       the  bills  which  he  so  accepted.     That  a  considerable 

.  In  re        number  of  such  bills  were  duly  met  and  taken  up  by 

the  Scotch  firm  previously  to  their  suspension.     That 

from  his  experience  and  dealings  with  persons  in  his  own 

trade  and  business,  he  was  able  confidently  to  state  that 

it  had   been  a  very  general  and  common   practice  or 

custom  to  accept  and  take  in  the  usual  course  of  trade 

bills  drawn  for  accommodation  only,  which  practice  as 

he  believed  before  the  late  commercial  panic  was  well 

known  to  joint  stock  and  other  banking  and  discount 

firms  or  establishments. 

Mr:  Bacon  and  Mr.  Bagley,  supported  the  appeal. 

Mr.  Selwyn  and  Mr.  Murray ^  for  the  assignees,  were 
not  called  upon. 

Mr.  Saunders,  for  a  creditor. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  the  bankrupt  has  admitted  that  if  the 
bank  had  known  the  real  circumstances  of  the  case,  they 
would  not  have  given  cash  for  the  bills  in  question.  At 
the  same  time  I  cannot  say  that  the  bank  seems  to  me  to 
have  acted  with  caution  in  the  matter.  The  result  is 
that  there  is  ground  for  censure  as  to  these  parts  of  his 
transactions.  But  that  is  not  all.  I  think  it  impossible 
to  pass  over  the  transaction  of  accepting  accommodation 
bills  for  the  Scotch  house,  letting  himself  out  or  hiring 
himself  (which  I  say  without  meaning  any  personal  dis- 
respect to  him)  to  a  house  in  a  distant  part  of  the  country, 
governed  by  laws  differing  from  our  own,  for  the  purpose 
of  enabling  bills   to  be  circulated,  thus  exposing  his 

estate 
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estate  and  those  who  trusted  him  to  great  loss,  very 
likely  to  be  sustained  and  which  has  been  sustained. 

But  if  Mr.  Bacon  and  Mr.  Bagley  are  as  correct  as 
they  mean  to  be,  when  they  say  that  they  have  brought 
under  the  attention  of  the  Court  the  worst  parts  of  the 
case,  I  would  suggest  to  the  learned  counsel  for  the 
assignees  that  no  injustice  would  be  done  by  varying  the 
period  of  suspension  of  the  certificate  from  three  years 
to  two,  and  the  limit  of  imprisonment  from  six  months 
to  two,  and^  having  regard  to  the  circumstance  of  the 
failure  of  the  Scotch  house,  changing  the  certificate  from 
the  third  to  the  second  class. 


1858. 

£x  parte 
White. 

In  re 
White. 


The  Lord  Justice  Turner. 

If  this  had  been  a  question  between  the  bankrupt  and 
the  bank,  I  should  have  hesitated  before  I  attended  to 
any  complaint  on  the  part  of  the  bank,  for  I  believe  that 
in  many  cases  joint  stock  banks,  by  giving  accommodation 
without  sufficient  inquiry,  are  themselves  the  cause  of  the 
injury  of  which  they  complain. 
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1858. 


Ex  parte  the  RHYDYDEFED  COLLIERY  COM- 
PANY, GLAMORGANSHIRE,  LIMITED. 

In  the  Matter  of  the  same  COMPANY  and  of  the 
JOINT  STOCK  COMPANIES  ACTS,  1856, 1857. 

npHIS  was  an  appeal  by  the  Company  from  an  order 


of  Mr.  Commissioner  Fonblanque. 


June  26. 

Before  The 

Lords 
Justices. 

A  person, 

claiming  to  be  The  Company  had  originally  been  formed  on  the  cost- 
Hmited^cora-*  ^^ok  principle;  it  was  afterwards,  in  1855,  dissolved  and 
pany,  served  a  re-constituted,    the   new   Company   being  provisionally 

sect  68  of  the   registered  under  the  7  &  8  Vict.  c.  110;  and  ultimately 

Joint  Stock 
Companies 
Act,  1856, 
and,  the  Com- 
pany not 
naving  paid, 
secured  or 
compounded 
for  the  sum 


it  was  incorporated  as  a  limited  Company  under  the 
Joint  Stock  Companies  Act,  1^56. 


claimed,  he 
presented  a 
petition  for 
winding-up. 
It  did  not  ap- 


Mr.  Sidney  Pottinge?'  Harris  was  the  manager  of 

the  Company  at  a  salary  till  Febrttaryy  1857,  when  he 

was  discharged.     In  the  course  of  his  employment  large 

sums  of  money  belonging  to  the  Company  passed  through 

his  hands,  and  at  the  time  of  his  dismissal  there  was  an 

unsettled  account  between   him   and   the   Company  in 

pear  that  there  respect  of  them. 

was  any 

ground  for 

supposing  the        On  20th  February ^  1858,  Harris  served  on  the  Com- 

ablTtopay'its  P^^y  *  demand  for  745Z.  Bs.  8irf.,  which  he  alleged  to  be 

debts,  and  the  due  to  him  for  arrears  of  his  salary,   and  upon   the 

puted  the  debt,  balance  of  accounts  ;  he  asserting  that,  independently  of 

there  being  ^is  salary,  the  balance  was  in  his  favor. 

unsettled  ac-  '^ 

counts  between  The 

the  Company 

and  the  Petitionei^  so  that  it  could  not,  on  the  materials  before  the  Court,  be  ascer- 
tained whether  anything  was  due  to  the  Petitioner  or  not. 

Held,  that  the  petition  ought  not  to  be  dismissed,  but  it  was  ordered  to  stand  over 
till  it  had  been  ascertained  by  proceedings  at  law  whether  the  Petitioner  was  a  creditor 
or  not. 
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The  Company  did  not  dispute  that  some  arrears  of  1858. 

salary  were  due  to  Harris,  but  they  asserted  that  he  had  ^"^^^^^^ 

not  rendered  any  proper  accounts,  and  that  it  was,  there-  and 

fore,  not  established,  and  they  disputed  it  being  the  fact,  ^'  '^f 

that  anything  was  due  to  him  upon  the  whole.     On  the  Rhydydefed 

23rd  of  February,  1858,  the  Company  commenced  an  Compant 

action  against  Harris  to  recover  the  amount  which  they  Glamorgan- 

SHIRE 

alleged  to  be  due  from  him  in  respect  of  monies  of  the  Limited. 
Company  received  by  him. 


On  17th  oi  April,  1858,  Harris  presented  his  petition 
to  the  Court  of  Bankruptcy  for  the  winding-up  of  the 
Company,  on  the  ground  that,  though  more  than  three 
weeks  had  elapsed  from  the  service  of  the  demand,  the 
Company  had  neither  paid,  secured  nor  compounded  for 
the  amount  claimed. 

On  the  5th  of  May  the  petition  came  on  for  hearing, 
and  on  the  1st  of  June,  Mr.  Commissioner  Fonblanque 
made  the  order  under  appeal,  directing  the  Petitioner  to 
britig  an  action  against  the  Company  to  establish  his 
claim  against  them,  and  directing  the  Petitioner  and  the 
Company  to  consent  to  an  order  to  refer  the  taking  the 
accounts  to  the  Master.  The  order  further  directed  that 
the  Company  should  give  security  to  the  satisfaction  of 
the  Court  to  pay  the  amount  (if  any)  to  be  recovered 
against  them  in  such  action,  or  should  deposit  the  amount 
claimed  by  the  Petitioner  with  the  official  assignee  to 
abide  the  result  of  the  action  :  and  it  was  ordered,  that 
on  such  consent  and  security  being  given,  or  deposit 
made,  the  petition  should  be  dismissed. 

On  the  5th  of  June,  Harris  commenced  his  action 
for  the  amount  previously  demanded  by  him. 

Vol.  111.  G  D.J.    Both 
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1858.  Both   before   the  Commissioner  and  on   the  appeal 

ir^""^        evidence  was  adduced  on  behalf  of  the  Company,  to  the 

£j  parte  ,  *-     /    ^ 

and  effect  that  it  was  solvent  and  prosperous,  and  it  did  not 

j'h^  appear  to  be  disputed  that  such  was  the  fact. 
Rhydydefed 

Colliery  Mr.  Selwyn  and  Mr.  Roxburgh,  for  the  Company. 

v/OMP  A  N  Y| 

Glamorgan-       This  case  IS  not  within  the  spirit  of  the  Act,  and  the 

SHI  RE 

Limited,  petition  ought  to  have  been  dismissed.  There  is  no 
pretence  for  saying  that  this  Company  is  unable  to  pay 
its  debts,  and  the  present  demand  is  resisted,  not  because 
there  is  any  difficulty  as  to  meeting  it,  but  because  it  is 
considered  unjust.  It  cannot  have  been  the  intention 
of  the  Legislature  that  every  case  of  a  disputed  debt 
should  be  tried  in  this  way,  instead  of  by  the  proper 
mode,  an  action  against  the  Company.  The  Respondent 
is  not  within  the  meaning  of  the  68th  section  of  the 
Act  of  1856  "  a  creditor  to  whom  the  Company  is  in- 
debted,*' he  is  only  a  person  making  a  disputed  claim 
against  the  Company.  A  "creditor"  in  that  section  must 
mean  a  creditor  whose  debt  is  not  disputed  or  has  been 
established.  The  Legislature  cannot  have  intended  to 
make  a  refusal  to  pay  a  demand,  the  justice  of  which  is 
not  admitted,  a  test  of  insolvency.  The  way  in  which 
the  order  interferes  with  the  proceedings  at  law,  if  not 
ultra  vires,  is  not  a  sound  exercise  of  discretion,  and  to 
make  an  order  upon  a  petition  granting  some  relief,  and 
at  the  same  time  dismissing  the  petition,  is  quite  ir- 
regular. 

Mr.  Bacon,  in  support  of  the  order,  contended  that 
the  70th  section  of  the  Act  of  1856  gave  the  Commis- 
sioner authority  to  make  such  an  order  as  he  had  done, 
and  that  the  order  was  calculated  to  meet  the  justice  of 
the  case. 

[Their   Lordships   intimated,   that  the  order  of  the 

Commissioner 
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Commissioner  could  not  stand,  and  desired  Mr.  Selvcyn  1858. 
to  confine  his  reply  to  the  question,  what  order  ought  to  ^'^^^ 
be  substituted  for  it  ?]  and 

In  ft 
Thb 

Mr.  Selwyn  in  reply.  Rhydydefed 

The  petition  ought   to  be  dismissed  at  once.     The     Company 
pendency  of  a  proceeding  in  bankruptcy  is  ruinous  to  a   Gla  morgan- 

SHIRE 

limited  company,  whose  prosperity  depends  on  its  re-      Limited. 
putation  of  solvency,  and  the  Court  will  not  encourage 
attempts  to  extort  money  from  companies  by  the  threat 
of  such  proceedings. 


The  Lord  Justice  Knight  Bruce. 

The  original  Petitioner,  Mr.  Harris^  was  entitled  to 
proceed  as  he  did  in  the  Court  of  Bankruptcy,  if  he  was 
a  creditor  of  the  Company,  which  he  alleged  himself  to 
be.  The  Company  deny  that  he  is  so,  there  being 
disputed  accounts  between  them.  The  evidence  is  in 
such  a  state,  that  it  cannot  at  present  be  pronounced 
whether  Mr.  Harris  is  a  creditor  of  the  Company,  or  the 
Company  a  creditor  of  Mr.  Harris.  For  that  reason,  it 
appears  to  me,  that  the  order  of  the  learned  Commissioner 
ought  to  be  discharged,  but  I  do  not  think  that  the 
petition  ought  to  be  dismissed,  as  that  course  would 
involve  a  decision  that  Mr.  Harris  is  not  a  creditor  of 
the  Company,  which  has  not  been  proved.  I  am  of 
opinion,  that  the  proper  order  to  be  substituted  is  to 
direct  the  petition  to  stand  over  generally,  with  liberty 
to  apply,  and  when  it  shall  have  been  ascertained  by  the 
proceedings  at  law,  whether  there  is  a  debt  or  not,  either 
party  can  apply.  If  the  Company  have  given  the  consent 
required  by  the  order  of  the  learned  Commissioner,  they 
are  entitled  to  be  relieved  from  it. 

G2  The 
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1858.  ^    T  T  m 

v^p..^^,.,^^  Uie  Lord  Justice  Turner. 

£j  parte 

and  I   also  am  of  opinion^  that  the  order  under  appeal 

The^  cannot  stand.      It  was  not   I  think  competent  to  the 

Rhydydefkd  Court  to   dismiss  the  petition^  and  at  the  same  time  to 

Company  reserve   in   some   degree  jurisdiction  over   the  subject- 

Glamoroan-  matter ;  and,  assuming  that  it  was  within  the  power  of 

SH 1  RE 

Limited,  ^he  Commissioner  to  give  directions  as  to  the  proceedings 
in  the  action,  I  think  he  has  gone  too  far  in  interfering 
with  it.  The  question  therefore  is,  what  order  ought 
to  be  substituted  ?  The  Appellants  insist,  that  there 
should  have  been  an  order  dismissing  the  petition,  but  I 
think  this  would  not  have  been  consistent  with  the  pro- 
visions of  the  Act  of  1856.  By  the  67th  section  of  the 
Act,  a  Company  may  be  wound-up,  whenever  it  is 
unable  to  pay  its  debts ;  and  the  68th  section  provides, 
that  **  a  company  shall  be  deemed  to  be  unable  to  pay 
its  debts  whenever  a  creditor  to  whom  the  company 
is  indebted  in  a  sum  exceeding  50/.  then  due  has 
served  on  the  company,  by  leaving  the  same  at  their 
registered  office,  a  demand  under  his  hand,  requiring 
the  company  to  pay  the  sum  so  due,  and  the  company 
have  for  the  space  of  three  weeks  succeeding  the  service 
of  such  demand  neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same  to  the  satisfaction  of  the 
creditor.'*  It  seems  to  me,  that  the  expression  "  a 
creditor,'*  in  this  section  means,  a  person  who  claims  to 
be  a  creditor,  and  not,  as  the  Appellants  contend,  a 
person  whose  debt  is  admitted,  for,  by  the  70th  section, 
it  is  provided  that,  on  the  hearing  of  the  petition  by  a 
creditor,  the  Court  may  dismiss  the  petition,  or  may 
direct  the  Company  "  to  pay  or  secure  payment  to  the 
creditor  of  all  monies  that  may  be  proved  due  to  him." 
This  section,  I  think,  explains  the  word  "creditor"  in 
the  68th  section.  If  the  Appellants'  construction  was 
right,  the  effect  would  be,  that  if  a  creditor  whose  debt 

there 
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there  was  no  ground  for  disputing  made  an  application 
to  the  Court,  the  Company  might  defeat  the  application 
by  disputing  the  debt.  I  am  of  opinion,  that  the  proper 
course  will  be,  to  direct  the  petition  to  stand  over,  till  it 
has  been  established  at  law  whether  the  Petitioner  is  a 
creditor  or  not. 


Their  Lordships  discharged  the  order  of  the  Com- 
missioner, and  directed  the  petition  to  stand  over,  with 
liberty  to  apply.  Both  parties  to  be  at  liberty  to  proceed 
with  their  actions,  but  no  proceedings  to  be  taken  on  a 
consent  order  in  the  Common  Pleas,  which  had  been 
consented  to  in  compliance  with  the  Commissioner's 
order. 


1858. 

Ex  parte 

and 

In  re 

The 

Rhtdydefed 

Colliery 

Company, 

Glamorgan- 

SHIRE, 

Limited. 


In  the  Matter  of  THE  SUNKEN  VESSELS  RE- 

COVERY   COMPANY,    LIMITED,    and  of   the 

JOINT  STOCK  COMPANIES  ACTS,  1856  and 

1857. 

WOOD'S  CASE. 


June  28. 

Before  The 
Lords  Jus- 
tices. 


npHIS  was  a  petition  by  way  of  appeal  from  a  decision 
of  the  late  Mr.  Commissioner  Stevenson,  placing 
the  name  of  the  Appellant  on  the  list  of  contributories  w.  applied  in 
of  the  Company.  ^"^»"S  ^°' 

*       "^  snares  in  a 

joint  stock 

The  Company  was  incorporated  as  a  Company  with  fecT?oYcon- 
limited  liability  on  22nd  November,  1856,  its  principal  dition  that  he 

,  .  should  have 

Objects  the  supplying 
of  certain 
articles  required  by  the  Company.  Shares  were  allotted  to  him,  but  the  Company 
never  having  come  to  any  definite  arrangement  as  to  his  supplying  them  with  the 
articles  mentioned  in  the  condition,  he  neither  signed  the  articles  of  association,  paid 
any  deposit,  nor  did  any  act  amounting  to  an  unqualified  acceptance  of  the  shares. 
The  Company  being  aflerwards  wound-up  in  the  Court  of  Bankruptcy,  under  the 
Joint  Stock  Companies  Act,  1856 — Held,  reversing  the  decision  of  the  Commissioner, 
that  W,'$  name  ought  not  to  be  placed  on  the  list  of  contributories. 
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1858.  objects  being  the  raising  and  recovering  of  sunken  ships 

,  and  their  cargoes.     The  nominal  capital  was  60,000/.  in 

The  Sunken  6,000  shares  of  10/.  each.     The  articles  of  association 

Recoveiry  adopted  the  form  of  Table  B.  in  the  schedule  to  the  Act 

Company,  19  &  20  Vict.  c.  47,  with  some  slight  variations  not 

Limited.       ,        .  , 

^      ,   ^        bearing  on  the  present  case. 

On  6th  January,  1857,  the  Appellant,  who  was  carry- 
ing on  business  as  a  chain  cable  manufacturer  in  partner- 
ship with  several  other  persons  under  the  firm  of  Henry 
Wood  &  Co.,  wrote  in  the  name  of  the  firm  to  Captain 
Smith,  the  manager  of  the  Company,  a  letter  expressing 
a  hope  that  his  firm  would  receive  in  due  time  the  orders 
for  what  the  Company  wanted  in  the  Appellant's  line  of 
business.  On  12th  January,  the  manager  wrote  a 
letter,  not  giving  any  definite  answer  to  the  Appellant's 
application,  but  requesting  the  firm  to  take  100  shares. 
On  15th  January,  the  Appellant  replied  in  the  name  of 
his  firm  as  follows: — 

"We  have  your  favor  of  the  12th  instant.  In  reply, 
it  is  rather  out  of  our  line  to  take  shares,  but  should  we 
do  so,  may  we  expect  the  orders  for  the  chains  and 
anchors  required.  Of  course  it  would  be  our  part  to 
show  that  the  quality  of  our  manufactures  is  first  class. 
We  are  now  about  to  make  the  chains  for  the  Liverpool 
new  landing  stage.'* 

On  16th  January,  the  manager  answered  thus: — 

*'  I  beg  to  acknowledge  the  receipt  of  yours  of  the 
15th,  and  to  say  that  when  I  wrote  to  you  I  had,  in  view 
your  obtaining  the  order  for  the  chains,  anchors,  &c. 
As  everything  relating  to  the  construction  and  equip- 
ment of  the  vessels,  &c.  will  have  to  be  under  my  super- 
intendence, it  may  be  considered  as  a  mutual  arrange* 

ment 
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inent  only  depending  on  your  engagement  to  supply  every-  1 858. 

thing  in  your  way  of  the  best  material If  you  v^--^/-^/ 

will  please  send  me  the  form  of  application  for  shares,  j^g  Sunken 

you  can  do  so  subject   to  your  supplying  the  various  Vessels 

Recovery 

materials  in  your  manufacture  that  may  be  required  for     Company, 
our  purposes."  Limited. 

Wood's  Case. 

On  23rd  January^  the  Appellant  replied  in  the  name 
of  his  firm  as  follows: — 

"We  return  your  prospectus  filled  up  in  application 
for  100  shares  to  our  principal,  but,  as  there  specified, 
we  do  so  on  the  condition  named  in  our  previous  letters 
of  5th  [sic]  and  15th  inst.,  that  we  have  the  supplying  of 
chains  and  anchors,  and  such  goods  as  we  manufacture 
that  may  be  required  for  the  operations.  Of  course  the 
quality  of  the  articles  is  to  be  first  class,  and  the  prices 
moderate." 

The  form  of  application  inclosed  in  the  last-mentioned 
letter  was  as  follows  : — 

"To  the  Directors  of  the  Sunken  Vessels  Company 
(limited). 
"  Gentlemen, 

"  I  request  you  to  allot  me  100  shares  in  the  above 
Company,  and  I  undertake  to  accept  the  same  or  any 
less  number  that  may  be  allotted  to  me,  and  to  execute 
the  memorandum  and  articles  of  association  of  the  said 
Company,  and  to  pay  the  deposit  and  calls. 

"  Your  obedient  servant, 

"  Henry  Wood,  Iron  Merchant, 
"  4,  Goree  Piazzas,  Liverpool, 
'*  January  15th,  1857. 
"  Upon  condition  named  in  my  firm's  {Henry  Wood  & 
Co.)  letters  to  Captain  Smith  of  January  5th  [sic]  and 
15th." 

On 
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1868.  On  12th  March^  1857,  a  letter  in  the  common  form 

^"^^^'^^^^  was  sent  to  the  Appellant,  signifying  that  the  directors 

The  Sdnken  had  allotted  to  him  100  shares.     On  the  17th,  the  Ap- 

Vessels  pellant  in    the   name   of  his   firm   wrote   to   the   then 

Recovery      *^ 

Company,      secretary  thus : — 

Limited. 
Wood'*  Case,       "  ^^^  hdi^e  received  your  allotment  letter  100  shares 

under  date  of  12th  inst.     Having  made  application  for 

them,  and  arranged  with  Captain  Smith  that  it  should 

be  on  condition  that  we  should  have  the  supplying  of 

the  chains  and  anchoirs,  and  such  other  goods  which  we 

manufacture,  as  may  be  required  by  the  Company,  before 

paying  any  deposit  we  are  desirous  of  an  undertaking  to 

that  effect." 

On  20th  Mai/,  ^^®  secretary  replied  thus : — 

"  I  find  that  a  letter  of  yours  dated  in  March  last,  re- 
specting the  shares  allotted  to  you  on  the  12th  of  that 
month,  has  not  been  answered,  owing  to  the  resignation 
of  the  late  secretary,  and  I  now  beg  to  inform  you  that  at 
a  board  meeting  held  on  the  18th  March  a  minute  was 
recorded  to  the  effect  that,  provided  your  chains,  &c.  are 
approved  after  the  usual  test,  and  rendered  at  the  market 
price  on  terms  similar  to  those  of  the  general  trade,  you 
will  be  dealt  with  by  the  board.  I  shall,  therefore,  have 
much  pleasure  in  receiving  your  letter  of  allotment,  with 
the  bankers'  receipt  for  payment  of  the  deposit  on  your 
shares,  in  order  that  it  may  be  exchanged  for  the  share 
certificate  bearing  the  seal  of  the  Company." 

On  4th  JunCf  the  Appellant  wrote  to  the  secretary  a 
.  letter,  the  material  part  of  which  was  as  follows : — 

"  The  conditions  you  name  are  rather  vague,  and  on 
the  part  of  the  Company  engage  nothing.  On  the  other 
hand,  it  is  not  our  desire  to  require  such  engagement 
from    them   as   would    be   unreasonable.      We  expect 

merely. 
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merely,  that  on  our  taking  the  shares,  we  shall  have  the  18^8. 

supplying  of  the  chains,  anchors  and  other  manufactures  ^■^•v^^^ 

of  ours  that  may  be  required,  of  the  required  quality  and  Tbb  Sunken 

description  and  at  fair  prices  for  such.     It  appears  to  us  Vessels 

*^  ^  *^  ^  .  Recovery 

that  there  is  now  a  good  opportunity  for  arranging  the  CoypANY, 
point  in  a  manner  satisfactory  to  both  parties.  You  I^"**"*'^' 
have  contracted  for  the  first  vessels  for  the  use  of  the 
Company,  send  us  specification  of  the  chains,  &c.  re- 
quired for  these,  and  we  shall  be  happy  to  submit  tender 
for  their  supply,  and  propose  that  if  we  get  the  tender 
we  shall  take  the  shares.  It  may  be,  that  the  required 
quantity  of  chains,  &c.  is  so  small  (for  the  first  vessels) 
that  we  may  have  to  stipulate  we  are  to  have  the  orders 
for  outfit3  for  future  vessels  for  a  certain  number  of  years 
at  same  prices  with  such  advance  or  decline  as  there 
might  be  in  the  price  of  iron.**  After  some  statements 
as  to  the  quality  of  the  chains  made  by  the  Appellant's 
firm,  the  Appellant  went  on  to  say,  "  it  was  with  a  view 
to  our  supplying  them,  as  our  correspondence  with 
Captain  Smith  will  show,  that  we  were  induced  by  him 
to  take  some  shares.** 

With  this  letter,  the  correspondence  appeared  to  have 
ended.  No  arrangement  was  come  to,  the  Appellant  was 
never  called  upon  to  supply  the  Company  with  any 
goods,  and  he  did  no  further  act  to  accept  the  shares, 
nor  did  he  sign  the  articles  of  association  or  pay  any 
deposit.  The  Company,  however,  entered  his  name  on 
the  register  of  shareholders,  and  returned  it  on  the  list 
sent  to  the  registrar  of  Joint  Stock  Companies. 

On  16th  April,  1858,  an  order  was  made  for  winding- 
up  the  Company  under  the  Joint  Stock  Companies  Acts, 
1866,  1857 ;  and  on  27th  May,  Mr.  Commissioner 
Stevenson  decided,  that  the  Appellant's  name  must  be 
put  on  the  lisl  of  contributories.  The  Appellant  there- 
upon 
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1858.  upon  presented  this  petition,  praying  that  his  name  might 

^'^^^^'^  be  removed  from  the  list  of  contributories,  and  that,  if 

The  Sunken  necessary,  the  register  of  shareholders  might  be  rectified 

Vessels  [,«  removing  his  name  therefrom. 

Kecovcrt 

CoifPANT, 

LiiiiTBD.  Mr.  Willcock  and  Mr.  Roxburgh^  for  the  Appellant. 

There  was  never  any  acceptance  in  writing  of  the 
shares  as  is  required  by  the  form  in  Table  B.  to  the 
schedule  of  19  &  20  Vict,  c.  47.  Nor  was  there  ever 
any  binding  contract  to  take  them,  for  the  offer  to  take 
them  was  conditional,  and  the  condition  was  never  ful- 
filled, nor  even  assented  to. — [The  Lord  Justice 
Knight  Bruce  suggested  the  question  whether  the  con- 
dition was  legal.]  — We  submit  that  it  is,  it  does  not 
differ  in  substance  from  an  agreement  to  accept  payment 
in  shares.  But  if  it  be  illegal,  the  result  will  be  the 
same,  for  the  condition  is  precedent.  The  19th  section 
of  the  Act  makes  acceptance  of  shares  as  well  as  being 
on  the  register  necessary  to  make  a  person  a  con- 
tributory. 

Mr.  Bacon  and  Mr.  Woodroffe,  for  the  Official  Liqui- 
dator. 

The  substance  of  the  bargain  was,  that  if  the  Com- 
pany wanted  cables,  they  should  buy  them  from  the 
Appellant,  they  did  not  want  any,  and  did  not  buy  them 
anywhere;  there  has,  therefore,  been  no  breach  of  the 
condition.  The  Appellant  in  his  last  letter  treats  him- 
self as  having  taken  shares.  The  application  of  23rd 
January  is  an  undertaking  to  accept,  with  the  addition 
of  an  illegal  qualification,  which  must  be  rejected. 

The  Lord  Justice  Knight  Bruce. 

The  condition  expressed  in  the  Appellant's  letter  of 
application,   whether  legal   or    illegal,   corrupt  or  not 

corrupt, 
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corrupt,  was  in  my  judgment  a  condition  precedent.     It  1858. 

appears  to  me,  that  the  terms  of  that  condition  were  ^"^^"^^ 

never  with  sufficient  distinctness  acceded  to  by  the  Com-  T„g  Sukkbn 

pany,  and  that,  therefore,  the  name  of  this  gentleman  Vessels 

Recovert 

ought  not  to  be  on  the  list  of  contributories.  Company 

Limited. 


Wood's  Case. 


The  Lord  Justice  Turner. 

I  think  that  a  condition  was  attached  not  only  to  the 
offer  to  take  the  shares,  but  also  to  the  acceptance  of  the 
shares,  and  that  there  was  no  acceptance,  except  subject 
to  the  condition  upon  the  terms  of  which  the  offer  to 
take  the  shares  was  made.  I  do  not  find  that  this  con- 
dition was  accepted  by  the  Company,  for  the  minute  of 
the  18th  of  March  is  merely  to  the  effect  that  the  Ap- 
pellant should  be  dealt  with  by  the  Board;  whereas, 
what  he  intended  to  stipulate  for,  was  that  the  Company 
should  take  from  him  all  the  cables  and  anchors  that 
should  be  wanted.  I  am  of  opinion,  therefore,  that  there 
was  no  effectual  acceptance  of  these  shares,  and  that  the 
name  of  the  Appellant  ought  to  be  removed  from  the  list 
of  contributories. 
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1858. 


Ex  parte   HENRY    PHILIP    HOPE,    WILLIAM 
HENRY  ASTON  and  JOSEPH  SCHOFIELD. 

In  the  Matter  of  JOSHUA   HANSON  and  JAMES 

HANSON. 

July  9. 

Before  The     ^T^HIS   was  the  appeal  of  the  assignees  against:  the 
Lords  Jua-     X      decision  of  the  Corocnissioner  allowing  a  set-off  to 

TICES.  ® 

An  agreement  ^^^  Respondents  under  the  following  circumstances : — 

for  a  lease  of  a 

thattbe^ia-  ^Y  ^^    agreement   dated   the    1st    of   June,    1854, 

chinery  on  the  and  made  between  the  Respondents  John  Haigh^ 
commence-  George  Armitage  Saigh  and  Joseph  Armitage  Haigh 
ment  and  ex-    ^p  jj^g  ^^^  lafiTi,  and  the  bankrupts  of  the  other  part,  the 

piration  of  the  r      »  r  r      ^ 

tenancy  should  Respondents  agreed  to  let  to  the  bankrupts,  and  the 
the^increase  or  bankrupts  agreed  to  take  of  them,  a  mill  and  machinery, 
diminution  in  And  it  was  a  part  of  the  agreement,  that  on  the  entry  of 
the  le^or  or  ^^^  bankrupts  as  tenants  the  machinery  should  be  valued, 
lessee,  as  the     and  that  a  like  valuation  should  be  made  on  the  deter- 

case  might  be. 

The  lessee  be-  mination  of  the  tenancy,  and  that  the  surplus  or  deficiency 
came  bank-       which  might  be  found  to  arise  after  such  re-valuation 

rupt,  havmg  ° 

improved  the  should  be  paid  by  one  of  the  said  parties  to  the  other  of 
The  asslffnees  ^^^^  ^^  ^^^  ^^se  might  be.  And  it  was  further  agreed 
elected  not  to    that  the  tenancy  might  be  determined  by  either  party 

tenancy,  and     giving  ^^  ^^^  Other  six  calendar  months'  notice  in  writing. 

the  value  of 

^\     » 

inentT  was  as-  '^*^®  lessees  were  adjudicated  bankrupts  on  the  26th 
certained:—     o{  March,  1858,  having  made  additions  to  the  machinery 

against  this        ^^  ^^^  value  of  238Z.  13*.  \d, 
amount  the 

let.Xrrent  '^^^  assignees  elected  not  to  take  the  bankrupts'  in- 
and  also  a  de-    terest  under  the  agreement. 

niand  for 
goods  sold  and 

delivered.  The  Commissioner,  on  the  Respondents*  application, 

held 
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held  that  they  were  entitled  to  set-off  against  the  demand        1856. 

on  behalf  of  the  bankrupts'  estate  in  respect  of  this  ^TT^ 
increased  value  the  amounts  due  for  arrears  of  rent,  and         Hope 
for  goods  sold  and  delivered,  and  which  exceeded  con-  '  ®"' 

In  fC 

siderably  £38/.  ISs.  Id.  Hanson 


and  Another. 


Against  this  decision  the  assignees  appealed. 

The  order  under  appeal  was  in  the  following  form : — 
''I  do  state  and  find  the  following  to  be  the  true  and 
correct  account  between  the  said  John  Haigh,  George 
Armitage  Haigh  tind  Joseph  Armitage  Haigh  and  the 
estate  of  the  said  bankrupts  (that  is  to  say) : — [Then 
followed  a  statement  of  the  figures,  showing  a  balance  of 
355L  9s.  4d.  in  favor  of  the  Respondents.] — And  I  find 
and  do  hereby  order  that  the  said  John  Haigh,  George 
Armitage  Haigh  and  Joseph  Armitage  Haigh  are  en- 
titled so  have  the  said  sum  of  2381.  I3s.  Id.  set-off 
against,  and  deducted  from,  or  applied  in  or  towards  dis- 
charge of  the  said  sum  of  594/.  2s.  5d.,  and  to  prove  for 
the  said  balance  or  difference  of  355/.  9s.  Ad.  against  the 
estate  of  the  said  bankrupts." 

Mr.  Swanston  and  Mr.  De  Gex,  in  support  of  the 
appeal,  submitted  that  as  the  demand  in  respect  of  im- 
provements in  th^  mill  had  not  been  and  could  not  have 
been  ascertained  before  th$  bankruptcy,  it  was  not 
properly  the  subject  of  set-off,  but  that  the  assignees 
ought  to  have  been  left  to  take  such  proceedings  as  they 
might  have  been  advised  to  recover  it.  They  referred  to 
JSx  parte  Ladd  (a),  Kearsey  v.  Carstairs  (ft). 

Mr.  Daniel,  and  Mr.  G.  L.  Russell,  for  the  Respond- 
ents, were  not  called  upon. 

The 

(a)  3  JDm.  4-  C.  647.  (6)  2  B.  4-  Ad.  716. 
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7^  Lord  Justice  Knight  Bruce. 

I  am  surprised  that  any  assignees  should,  against  the 
opinion  of  the  Coromissionery   have  presented  such   a 
petition.     The  Respondents  consenting  that  the  order 
sod  Another,   should  remain  as  it  is,  the  petition  must  be  dismissed 
with  costs. 


The  Lord  Justice  Turner. 

I  have  no  doubt  in  this  case  there  was  a  demise  of 
land  and  machinery.  The  assignees  declined  to  take  the 
lease,  and  the  land  as  well  as  the  machinery  thereupon 
went  back  to  the  bankrupts.  Then  the  assignees  claimed 
some  money  from  the  lessors  in  respect  of  the  machinery  ; 
but  the  right  of  the  assignees  being  gone  with  the  lease, 
they  can  retain  no  benefit  from  it.  Their  case  therefore 
fails,  and  the  petition  must  be  dismissed  with  costs* 
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Ex  parte  EDMOND  SEXTON  PERY  CALVERT, 
FELIX  LADBROKE,  WILLIAM  HENRY 
CALVERT,  NICOLSON  CALVERT,  JOHN 
JOHNSTONE  and  ALFRED  PLUMER  WARD 
PHELIPS. 

In  the  Matter  of  EDMOND  SEXTON  PERY 
CALVERT,  FELIX  LADBROKE,  WILLIAM 
HENRY  CALVERT,  NICOLSON  CALVERT, 
JOHN  JOHNSTONE  and  ALFRED  PLUMER 
WARD  PHELIPS. 

July  5,  6,  13. 

rflHIS  was  the  petition  of  debtors  appealing  from  the     Before  The 
-'-      refusal  of  the  Commissioner  to  certify  the  execu-    ^°;"' i"'" 

•'  TICE8. 

tioD  of  a  deed  of  arrangement  under  the  clauses  of  the  j^  12  &  13 
Bankrupt  Law  Consolidation  Act,  1849,  as  to  arrange-  ^^^^'  ^:  *0^t  ■• 

.   *^,       .  '  '  ^       224,  relating  tc 

ment  by  deed.  anrangementa 

by  deed,  the 
word  **  credi' 

On  the  24th  of  May,  1858,  the  Appellants  presented  ^^**  inchides 

their  petition  to  the  Court  of  Bankruptcy  in  London,  those  creditors 
.  Ill  ^1*"  whom  the 

stating,  that  they  being  traders,  and  unable  to  meet  arrangement 

their  engagements  with  their  creditors,  had,  on  or  about  ^*f  ^?1  ^ 
o  ^       ^  ^         '  entered  into; 

the  \st  oi  Aprily  1858,  suspended  payment;  that  they  and  sem6/e 
had  carried  on  business  in  Upper  Thames  Street^  within  «J|^eral*when 

the  ^he  debtors  are 
a  partnership, 
it  means  separate  as  well  as  joint  creditors. 

Where  a  deed  of  arrangement  purporting  to  oe  made  between  the  members  of  a 
firm  and  the  creditors  of  them,  or  of  some  or  one  of  them,  was  not  shown  by  the  cer- 
tificate of  the  inspectors  to  have  been  executed  by  six-sevenths  of  the  separate  as  well 
as  of  the  joint  creditors: — held,  that  the  Commissioner  had  rightly  declined  certifying 
the  execution  of  the  deed. 

Whether  the  deed  ought  to  have  been  executed  by  six-sevenths  of  each  class  of 
creditors,  qu^re, 

A  case  may  exist  in  which  the  Court,  though  not  satisfied  that  a  deed  is  within  the 
section,  may,  nevertheless,  with  propriety  certify  its  execution,  there  being  a  discretion 
in  such  a  case  to  be  exercised  according  to  the  circumstances  of  it 

All  that  was  meant  to  be  said  in  £>  parte  Wilkes  (5  De  G.,  M.  4r  G.  418)  was, 
that  the  property  must  be  devoted  to  the  creditors,  not  that  it  must  be  assigned  ia 
trust  for  them. 

Observations  on  the  form  of  the  particular  deed  before  the  Court 
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In  re 

CaLV£RT. 


the  district  of  the  Court  of  Bankruptcy,  for  six  months 
and  upwards  then  next  immediately  preceding  their 
suspension  of  payment;  and  that  a  deed  of  arrange- 
ment, then  produced,  being  a  deed  of  arrangement 
between  the  Appellants  and  their  creditors,  within  the 
meaning  of  the  provisions  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  with  respect  to  arrangements  by 
deed,  had  been  duly  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  creditors  of  the 
Appellants  whose  debts  amounted  to  lOZ.  and  upwards, 
accounting  every  creditor  a  creditor  in  value  in  respect 
of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and 
other  such  available  securities  or  liens  from  the  Appel- 
lants, appeared  to  be  the  balance  due  to  such  creditor. 
The  prayer  was,  that  the  Court  of  Bankruptcy  would 
be  pleased  to  grant  the  proper  order  or  certificate 
authorized  by  the  statute  in  that  case  made  and  pro- 
vided, declaring  or  certifying  that  such  deed  of  arrange- 
ment had  been  duly  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  creditors  of  the 
Appellants,  so  that  the  deed  of  arrangement  might  be 
effectual  and  obligatory  upon  any  creditor  who  should 
not  have  signed  the  same. 


The  deed  of  arrangement  in  question  was  dated  the 
7th  oi  May,  1858,  and  purported  to  be  made  between 
Edmond  Sexten  Pery  Calvert,  Felix  Lndbroke,  William 
Henry  Calvert,  Nicolson  Calvert,  John  Johnstone  and 
Alfred  Plurner  Ward  Phelips  of  the  first  part,  Henry 
Kingscote,  William  Robinson  White,  and  John  Morse ^ 
of  the  second  part,  and  the  several  persons,  companies 
and  corporations  who  were  respectively  creditors  of  the 
persons  constituting  the  firm  of  Felix  Calvert  &  Co.,  or 
some  or  one  of  them,  of  the  third  part.  It  recited  that  the 
parties  thereto  of  the  first  part  bad  for  some  time  past 

carried 
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carried  on  the  business  of  brewers,  in  Upper  Thames 
Street,  under  the  firm  of  Felix  Calvert  tc  Co.,  and  that 
they,  or  some  of  them,  had  from  time  to  time  carried  on 
the  said  business,  under  and  by  virtue  of  certain  agree- 
ments or  otherwise,  with  other  parties  since  deceased ; 
that  they  were,  as  such  partners,  possessed  of  divers 
personal  chattels  and  effects,  including  stock  in  trade, 
machinery,  book  debts  and  other  property,  both  real 
and  personal,  belonging  to  the  firm ;  that  they,  or  some 
or  one  of  them,  were  or  was  entitled  to  real  and  per- 
sonal property,  as  their  or  his  separate  estates  or  estate ; 
that  they,  or  some  or  one  of  them,  either  in  respect  of 
the  partnership  so  then  carried  on  as  aforesaid,  or  other- 
wise, were  or  was  indebted  to  various  persons,  com- 
panies and  corporations ;  and  that  the  parties  thereto  of 
the  first  part  having  represented  to  their  creditors  that 
they  were  unable  at  that  time  to  pay  them  the  amounts 
of  their  respective  debts  in  full,  it  had  been  resolved 
and  agreed  that  the  business  and  affairs  of  the  co-part- 
nership should  be  carried  on  and  wound-up  under  the 
direction  and  superintendence  of  Henry  Kingscote, 
William  Robinson  White  and  John  Morse,  as  inspectors 
for  and  on  behalf  of  themselves  and  the  other  creditors 
of  the  parties  thereto  of  the  first  part. 


1868. 

Ex  parte 
Calvert. 

In  re 
Calvert. 


By  the  first  witnessing  part  it  was  witnessed  that  the 
several  creditors  who  were  or  should  be  parties  to  or  be 
bound  by  the  deed  thereby  granted  unto  the  debtors  free, 
full  and  absolute  liberty  and  licence  thenceforth  to  carry 
on,  conduct,  manage  and  wind-up  their  trade,  business 
and  affairs,  and  to  collect,  get  in,  sell  and  dispose  of  all 
and  every  their  stock  in  trade,  real  and  personal  estates, 
debts  and  effects,  and  every  part  thereof,  under  the 
inspection  and  subject  to  the  approbation,  direction  and 
control  of  the  inspectors,  and  in  such  manner  as  the 

Vol.  111.  H  D.J.     inspectors 
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inspectors  should  judge  to  be  most  conducive  to  the 
benefit  of  the  creditors  of  the  debtors,  until  the  debtors 
should  have  broken  or  failed  to  comply  with  any  of  the 
stipulations  or  provisions  therein  contained,  and  on 
their  part  to  be  observed  and  performed,  unless  the 
indenture  should  sooner  become  void  by  virtue  of  the 
provision  thereinafter  in  that  behalf  contained.  And 
each  and  every  of  the  creditors,  parties  to  or  bound  by 
the  deed,  covenanted  with  the  debtors,  their  executors 
and  administrators,  that  he  or  they,  the  respective  cre- 
ditors, would  not  nor  should  his  or  their  respective 
partners  or  partner,  heirs,  executors,  administrators  or 
successors,  or  any  other  person  or  persons  by  his  or 
their  authority  or  consent,  sue,  arrest^  seize,  attach, 
impede  or  molest  the  debtors  or  their  goods,  estate  or 
effects,  in  any  manner  howsoever,  or  upon  any  pretence 
whatsoever,  unless  and  until  the  debtors,  some  or  one 
of  them,  should  have  so  as  aforesaid  broken  or  failed  to 
comply  with  any  of  the  stipulations  or  provisions  thereia 
contained  and  on  their  part  to  be  observed  and  per- 
formed, and  such  breach  or  failure  should  have  been 
certified  in  writing  by  the  inspectors ;  and  further,  that 
if  any  creditor  or  creditors  by  whom  or  on  whose  behalf 
the  deed  should  have  been  actually  executed,  or  his  or  their 
executors,  administrators  or  successors,  should  in  any 
manner  act  contrary  to  the  covenant  lastly  thereinbefore 
contained,  and  the  true  intent  and  meaning  of  the  deed, 
then  the  debtors,  their  executors  and  administrators 
respectively,  should  be  and  was  and  were  for  ever  by  the 
deed  absolutely  discharged  from  all  claims  and  demands 
whatsoever,  both  at  law  and  in  equity,  of  or  by  such 
creditor  or  creditors  who  should  so  act  contrary  to  the 
covenant  in  that  behalf  thereinbefore  contained,  and  that 
the  deed  might  be  pleaded  in  bar  to  any  such  action. 


By  the  second  witnessing  part,  every  of  the  debtors 

entered 
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entered  into  a  covenant  to  state  true  accounts,  and 
use  their  best  endeavours,  subject  to  the  directions  and 
advice  of  the  inspectors,  to  get  in  the  estate,  property, 
debts  and  effects  of  the  debtors,  for  the  benefit  of  their 
creditors,  according  to  and  in  pursuance  of  that  arrange- 
ment, and  generally  to  act  and  conduct  themselves  in 
the  affairs  and  concerns  of  the  business,  and  in  the 
realization  of  their  property  and  estates,  both  real  and 
personal,  in  such  manner  as  the  inspectors  should  from 
time  to  time  direct ;  and  from  time  to  time,  when  and 
as  soon  as  the  monies  which  should  be  received  by 
them  in  respect  of  their  assets  or  effects  should  amount 
to  the  sum  of  100/,  or,  at  the  option  of  the  inspectors, 
when  such  monies  should  amount  to  any  less  sum,  to 
pay  such  monies  into  a  specified  bank.  And  it  was 
thereby  agreed  that  the  monies  which  should  be  realized 
from  the  sale,  conversion  and  getting  in  of  the  said 
goods,  property,  debts,  real  and  personal  estate  and 
effiects,  should  be  applied  in  manner  thereinafter  men- 
tioned, that  was  to  say,  in  paying  and  discharging  the 
costs,  charges  and  expenses  of  preparing  and  com- 
pleting the  deed  and  the  arrangement  thereby  contem- 
plated, or  incidental  thereto,  and  of  carrying  the  arrange- 
ment and  the  trusts,  powers  and  purposes  of  the  deed, 
and  all  matters  and  things  connected  therewith,  and 
incidental  thereto,  into  effect,  including  the  fees,  wages 
and  salaries  of  all  accountants,  clerks,  servants  and 
other  persons  employed  in  the  carrying  on,  conducting 
and  winding-up  of  the  said  business,  or  in  the  investi- 
gation of  the  affairs  of  the  debtors,  and  also  all  salaries 
and  allowances  which  might  be  allowed  by  the  said 
inspectors  to  any  persons  or  person  in  respect  of  their 
or  his  services  in  or  about  the  premises ;  and  that  the 
surplus  of  the  monies  produced  by  the  estate  and  effects 
of  the  debtors  should  be  divided,  as  and  when  directed 
by  the  inspectors,  amongst  the  creditors  of  the  debtors 

H  2  ratably 
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ratably  and  proportionably  according  to  the  respective 
amounts  of  their  debts,  without  any  preference,  until 
the  creditors  should  have  received  205.  in  the  pound,  if 
the  trust  monies  should  be  sufficient  for  that  purpose. 
And  it  was  thereby  declared  and  agreed,  that  all  and 
singular  the  estate  and  effects,  both  real  and  personal, 
of  the  debtors,  as  well  belonging  to  the  partnership  as 
to  the  separate  estates  of  the  debtors,  should  be  admin« 
iBtered  under  the  inspectorship,  and  that  the  monies  and 
assets  of  the  debtors  should  be  payable  and  distri- 
butable, and  that  the  same  rights  and  equities  should 
prevail  and  govern  any  disputes  or  questions  amongst 
the  creditors  and  the  inspectors,  or  between  the  cre- 
ditors or  the  inspectors  and  the  debtors,  as  if  the 
debtors  had  become  and  been  adjudicated  bankrupts 
on  the  day  of  the  date  thereof,  and  as  if  the  respective 
debts  of  the  creditors  of  the  debtors  had  been  the 
debts  duly  proved  under  such  bankruptcy.  Provided 
always,  that  nothing  therein  contained  should  operate 
or  enure,  or  be  deemed,  taken  or  construed  to  operate 
or  enure,  in  any  way  to  affect  or  prejudice  the  rights  or 
claims  of  any  creditors,  bill  holders  or  others,  parties 
thereto,  so  far  as  regarded  the  rules  of  law  or  equity 
relative  to  the  distribution  of  bankrupts'  estates,  but 
that  the  property  and  effects  of  the  debtors  should  in 
all  respects  be  distributed,  divided  and  apportioned  in 
accordance  with  the  rules  of  English  bankruptcy ;  and 
that  the  powers  in  and  by  the  deed  given  or  reserved  to 
the  inspectors,  or  given  or  reserved  or  permitted  to  be 
exercised  by  the  debtors,  under  the  directions  and 
control  of  the  inspectors  or  otherwise,  should  not  be 
deemed  or  taken  in  any  manner  whatsoever  to  control, 
alter,  affect  or  prejudice  such  distribution,  direction  or 
appropriation,  or  the  rights  of  any  such  creditors,  bill 
holders  or  others  as  aforesaid  to  take  and  have  the 
judgment  of  any  court  of  law  or  equity  with  respect  to 
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any  such  rights  or  claims  as  aforesaid,  nor  should  any- 
thing therein  contained  in  any  manner  whatsoever 
control,  alter,  affect  or  prejudice  the  rights  or  claims  of 
the  debtors  as  between  each  other,  or  as  between  any 
one  or  more  of  them  and  the  otliers  or  other  of  them. 


1858. 

Ex  parte 
Calybrt. 

Z»  re 

Calvirt. 


And  the  debtors  severally  covenanted  with  the  in- 
spectors, and  also  with  the  creditors  parties  thereto^ 
their  executors,  administrators  and  successors  respec- 
tively, that  if  at  any  time  before  the  whole  of  the  estate 
and  effects  of  the  debtors  should  have  been  got  in  and 
converted  into  money  it  should  in  the  judgment  of  the 
inspectors  appear  desirable,  for  the  better  carrying  out 
the  liquidation  intended-  to  be  provided  for  by  the  deed> 
that  the  debtors  should  execute  a  conveyance  or  as- 
signment of  their  estate  and  effects  to  them  the  said 
inspectors,  or  of  any  part  thereof,  and  if  the  said 
inspectors  should,  by  notice  in  writing  signed  by  them 
and  left;  at  the  counting-house  or  residence  of  the 
debtors,  or  any  of  them,  require  them  or  him  to  execute 
any  such  conveyance  or  assignment,  then  that  they  the 
said  debtors,  or  their  heirs,  executors  or  administrators, 
in  case  of  their  death,  should  and  would  forthwith,  at 
the  expense  of  the  trust  estate,  convey,  assign,  assure 
and  deliver  up  to  the  said  inspectors,  or  to  trustees 
or  a  trustee  to  be  nominated  by  the  said  inspectors, 
and  effectually  vest  in  them  or  him,  all  such  parts  of  the 
estate  and  effects  of  the  said  debtors  as  should  then 
remain  unapplied  to  the  ends  and  purposes  aforesaid, 
for  the  use  and  benefit  of  all  and  every  or  such  and  so 
many  of  the  creditors  of  the  said  debtors  as  should  be 
entitled  to  the  benefit  of  the  deed,  according  to  their 
respective  rights  and  interests  as  aforesaid,  and  there* 
upon  the  said  debtors,  their  executors  and  adminis- 
trators, ahoutd  be  absolutely  released  and  discharged 
from  all  and  every  the  debts  and  debt,  claims  and 

demands 
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demands  of  all  their  said  creditors  who  should  have 
executed  or  become  in  any  manner  bound  by  the  pro- 
visions of  the  deed.  And  the  several  and  respective 
creditors  who  were  in  any  manner  bound  by  the  pro- 
visions of  the  deed  thereby  covenanted  with  and  to 
the  said  debtors  and  every  of  them,  their  and  every  of 
their  heirs,  executors  and  administrators,  that  imme- 
diately after  the  deed  should  be  discharged  from  the 
proviso  thereinafter  contained  for  making  void  the  same, 
the  debtors  and  their  heirs,  executors  and  administrators 
respectively  should  be  absolutely  released,  and  that  the 
covenant  now  in  statement  should  operate  and  enure, 
and  might  be  pleaded  in  bar  as  a  good  and  effectual 
release  and  discharge  to  them  respectively  of  and  from 
all  demands  on  the  part  of  the  creditors. 


The  deed  contained  a  proviso  that  it  should  be  lawful 
for  the  inspectors  at  their  sole  discretion  to  carry  on 
the  trade,  under  such  conditions  and  in  all  respects  as 
they  might  think  fit,  for  a  term  not  exceeding  two  years 
from  ihe  date  of  the  deed,  and  to  employ  any  part  of  the 
assets  of  the  firm,  or  of  the  produce  of  the  private 
estates  of  the  said  debtors,  not  exceeding  from  the  pro- 
duce of  the  said  private  estates  the  sum  of  50,000/.,  so 
as  nevertheless  that  by  and  out  of  any  profits  or  other 
the  produce  of  the  assets  of  the  said  co-partnership,  or  of 
the  separate  estates  of  the  partners,  interest  should  be 
paid  to  the  creditors  on  the  amount  of  their  said  debts 
as  follows,  that  was  to  say,  after  the  rate  which  such 
debts  respectively  bore  up  to  the  1st  day  of  April,  1858, 
and  from  the  said  1st  day  of  April  after  the  rate  of  4/. 
per  centum  per  annum,  such  last-mentioned  interest  to 
be  paid  half-yearly. 

The  deed  also  contained  a  proviso,  that  if  in  the 
opinion  of  the  said  inspectors  the  debtors  or  any  of 
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them  should  at  any  time  or  times  before  the  whole  of 
their  estates  and  effects  should  have  been  fully  realized 
and  distributed  make  default  in  performing  all  or  any 
of  the  covenants,  clauses^  stipulations  and  agreements 
thereinbefore  contained  and  covenanted  to  be  performed 
on  their  parts,  or  if  the  deed  should  not  become  binding 
on  non-executing  creditors  under  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  with  respect  to 
arrangements  by  deed  within  the  space  of  six  calendar 
months  after  the  day  of  the  date  thereof,  then  and  in 
either  of  the  said  cases,  the  inspectors  might,  if  they 
should  think  fit,  by  any  writing  under  their  hands  de- 
clare that  the  deed  and  the  licence  and  liberty  and  every 
other  article,  clause,  matter  and  thing  therein  contained, 
80  far  as  the  same  tended  to  restrain  the  respective 
creditors  of  the  said  debtors  or  their  heirs,  executors  or 
administrators  from  suing  for  and  recovering  their  several 
demands,  should  cease,  determine  and  be  absolutely 
▼oid,  anything  thereinbefore  contained  to  the  contrary 
notwithstanding. 


1858. 

Ex  parte 
Calvbrt. 

In  re 

Calvert. 


There  was  also  a  proviso  that  the  deed  should  be  of 
no  effect  in  case  any  creditor  of  the  said  debtors  should, 
before  the  trusts  and  provisions  of  the  deed  should  be 
fully  satisfied,  take  legal  proceedings  and  proceed  to 
judgment  against  the  debtors,  or  any  of  them»  or  in  case 
the  debtors,  or  any  of  them,  should  be  declared  bank- 
rupt. 


There  was  also  a  proviso  that  any  of  the  creditors 
should  be  at  liberty  to  execute  the  deed,  without  pre- 
judice to  any  lien  or  security  which  they  respectively 
had  for  his,  her  or  their  debt  or  debts,  or  any  part 
thereof,  and  also  without  discharging  any  other  person 
or  persons  who  was  or  might  be  liable  as  surety  or 
sureties  to  the  payment  thereof,  anything  thereinbefore 

contained 
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contained  to  the  contrary  notwithstanding,  but  that 
the  value  of  securities  on  property  of  the  debtors  for 
any  debt  should  be  deducted  from  such  debt^  and  that  a 
dividend  should  be  payable  under  the  deed  on  the 
balance  thereof  only  unless  such  security  was  given  up, 
and  that  no  creditor  who  executed  the  deed  should  ne- 
gotiate any  bill  or  note  on  which  the  said  debtors  or 
any  of  them  were  or  was  liable  without  first  endorsing 
thereon  a  memorandum  of  his  having  executed  the  deed. 


After  containing  the  usual  clauses  for  the  indemnity 
of  the  inspectors,  there  was  a  declaration  that  the  deed 
was  a  deed  of  arrangement  within  the  meaning  of  the 
224th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  that  the  several  clauses  and  provisions  of  that 
Act  of  Parliament  with  respect  to  arrangements  by  deed 
were  intended  to  be  applicable  thereto,  and  that  if 
there  was  any  provision  or  direction  therein  which  was 
not  authorized  or  allowed  by  the  said  provisions  of  the 
said  Act  to  be  introduced  into  a  deed  operating  there- 
under, every  such  unauthorized  provision  or  direction 
should  be  construed  and  operate  as  being  intended  to 
bind  only  those  creditors  by  or  on  behalf  of  whom  the 
deed  should  be  actually  executed  and  their  respective 
debts,  claims,  rights  and  dividends,  and  should  against 
all  other  creditors  be  wholly  void  and  inoperative. 

The  Appellants  also  filed  in  the  Bankruptcy  Court  a 
certificate  signed  by  Henry  Kingsgate,  William  Robin^ 
son  White  and  John  Morse^  to  the  effect  that  the  above 
deed  had  been  executed  by  six-sevenths  in  number  and 
value  of  the  Appellants'  creditors. 

The  Commissioner  refused  to  certify  that  the  deed 
had  been  duly  signed  by  or  on  behalf  of  six-sevenths  in 
number  and  value  of  the  Appellants'  creditors  on  the 
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ground  that  the  deed  was  not  a  deed  within  the  intent 
and  meaning  of  the  Act. 

From  this  decision  the  debtors  appealed. 

Mr.  Bacon  and  Mr.  Roxburgh,  in  support  of  the 
appeal. 

The  Commissioner  considered  it  to  have  been  decided 
by  Teiley  v.  Taylor  (a),  Drew  v.  Collins  (6)  and  Ex 
parte  Wilkes  (c),  that  there  must  necessarily  be  an 
absolute  assignment  of  all  the  debtors'  property  in  trust 
for  the  creditors.  That,  however,  was  a  misapprehension 
of  the  effect  of  these  authorities;  Macnaught  v.  RuS" 
sell  ((d),  Irving  v.  Gray  {e).  Ex  parte  Swayne  (/). 

They  also  commented  upon  Fisher  v.  Bell(g),  Ridg- 
way  v.  Clare  (A)  and  Larpent  v.  Bibby  (i). 

Mr.  Selwyn  and  Mr.  Bagley,  for  the  executors  of  a 
creditor. 

This  is  not  a  deed  within  the  meaning  of  the  Act. 
Its  effect  is  to  enable  the  debtors  to  continue  carrying  on 
business  for  an  indefinite  term.  According  to  all  the 
authorities  upon  these  sections  of  the  Act,  the  whole 
property  of  the  debtors  must  by  the  deed  be  made 
available  for  payment  of  their  debts,  according  to  the 
principle  of  the  bankrupt  law.  Possibly,  an  actual 
transfer  of  the  legal  estate  may  not  be  necessary,  but, 
substantially,  all  the  property  must  be  made  applicable. 
Here  there  is  no  such  provision.     Nor  is  there  any  clear 

constat 
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constat  that  six-sevenths  of  the  creditors  have  signed 
the  deed.  The  theory  or  supposition  on  which  legislative 
provisions  proceed  making  the  consent  of  a  specified 
majority  of  the  creditors  binding  on  the  rest  is,  that  the 
minority,  who  do  not  concur,  vexatiously  refuse  their 
assent;  but  this  theory  only  applies  to  creditors  who 
have  precisely  the  same  interest  as  those  who  concur. 
There  ought  consequently  to  be  six-sevenths  of  every 
class  of  creditors  assenting  to  the  deed,  and  that  re- 
quirement is  not  here  fulfilled.  Moreover,  the  deed 
contains  a  clause  forfeiting  the  debt  of  any  creditor  who 
sues  for  it.  [The  Lord  Justice  Turner  :  Would  that 
provision,  as  it  is  expressed  in  this  deed,  affect  any  cre- 
ditor who  did  not  execute  it?]  We  submit  that  it 
would,  as  the  deed  is  by  the  225th  section  of  the  Act 
made  as  effectual  and  binding  in  all  respects  on  every 
creditor  as  if  he  had  signed  it.  In  this  case,  therefore, 
any  creditor  who  issued  a  trader  debtor  summons,  or 
took  any  other  proceeding  against  the  debtors,  would 
forfeit  his  debt,  a  result  quite  beyond  the  legitimate 
scope  of  such  an  instrument  and  the  powers  which  the 
legislature  intended  to  confer  on  the  statutory  majority 
of  the  creditors.  In  Irving  v.  Gray  (a),  it  was  par- 
ticularly relied  upon,  that  the  deed  did  not  contemplate 
the  carrying  on  of  the  business  indefinitely. 

Mr.  Daniel  and  Mr.  Giffard,  for  Messrs.  Glyn  ^  Co., 
who  were  creditors  for  46,000/. 

A  "deed  of  arrangement  enabling  debtors  to  carry  on 
their  trade  at  the  risk  of  the  creditors  is  one  strongly 
militating  against  the  spirit  of  all  the  laws  regulating 
the  remedies  of  creditors,  all  of  which  provide  for  the 
cession  of  all  the  debtor's  property,  with  inconsider- 
able specified  exceptions,  such  as  wearing  apparel,  &c. 
This  deed  has  for  its  object  the  continuance  of  the  trade 

for 

(a)  3  Hurls.  ^  N.  34. 


In  re 
Calvbrt. 


CASES  IN  CHANCERY.  107 

for  two  years.     Moreover,  it  does  not  appear  that  the        1858. 
deed  has  been  executed  except  by  six-sevenths  of  the      j^    ^^^ 
joint  creditors.     It  is  consistent  with  the  inspectors'      Calvert. 
certificate  that  six-sevenths  of  the  separate  creditors  of 
one  or  more  of  the  parties  may  not  have  signed  the 
deed.    The  certificate  ought  to  specify  of  which  cre- 
ditors the  six-sevenths  consist,  whereas  the  present  cer- 
tificate only  shows  that  six-sevenths  of  the  joint  creditors 
have  signed.     Nor  does  it  appear  that  any  but  joint 
creditors  have  been  served  with  notice.    Therefore,  irre- 
spectively of  the  nature  of  the  provisions  of  the  deed, 
the  refusal  of  the  Commissioner  was  correct. 

Mr.  SacoUf  in  reply. 

No  objection  was  made  before  the  Commissioner  as 
to  the  want  of  evidence  of  the  signature  of  the  re- 
quisite six-sevenths.  If  any  had  been  made,  it  might 
have  been  met,  and  the  debtors  might  have  been  ex- 
amined on  the  point  There  is,  indeed,  no  evidence 
of  there  being  any  separate  debts,  and,  unless  the  Re- 
spondents can  show  that  there  are  any,  they  cannot 
object  to  the  absence  of  the  signatures  of  separate  cre- 
ditors. At  all  events,  this  objection,  now  for  the  first 
time  made,  is  only  a  ground  for  the  appeal  standing 
over  to  ascertain  how  the  facts  really  are  as  to  the  pro- 
portion of  creditors  who  have  signed. 

Judgment  reserved. 


7%€  Lord  Justice  Knight  Bruce. 

The  question  upon  this  appeal  is,  whether  the  deed      Juiy  13. 
in  dispute,  dated  the  7th  of  May  last,  ought,  as  a  deed 
between  the  Appellants  and  their  creditors  within  the 
meaning  of  the  224th  section,  to  be  the  subject  of  an 
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order  or  certificate  under  the  225th  section  of  the  Bank* 
rupt  Law  Consolidation  Act^  1849.  And,  with  respect 
to  it,  I  wish  in  the  first  place  to  say  that,  however  I 
may  have  expressed  myself  on  any  former  occasion  (I 
refer  particularly  to  Wilkes's  CcLse\  I  am  at  present  not 
satisfied  that  we  ought  to  regard  as  a  necessary  preli- 
minary to  an  order  or  certificate  under  the  225th  section^ 
that  the  Court  asked  for  that  order  or  certificate  should 
be  convinced  of  the  perfect  correspondence  and  con-* 
formity  of  the  instrument,  the  subject  of  the  application, 
with  the  terms  of  the  224th  section.  My  opinion  at 
this  time  is,  that  a  case  may  exist  in  which  the  order 
or  certificate  may  with  propriety  be  made  by  a  Court 
doubting  that  perfect  correspondence  and  conformity, 
and  that  a  case  may  also  exist  in  which  the  Court, 
though  so  doubting,  may  well  refuse  it.  There  is,  I 
think,  a  discretion  exercisable  according  to  the  circum- 
stances, where  the  Court  is  not  thoroughly  satisfied 
whether,  according  to  the  true  construction  of  the  224lh 
section,  a  section,  as  it  must  be  acknowledged,  of  some 
difficulty,  it  has  not  or  has  been  perfectly  adhered  to. 
The  deed  now  before  us  commences,  that  is  to  say,  all 
of  it  that  precedes  its  operative  part  is  thus: — [His 
Lordship  read  the  deed  down  to  the  operative  part.] 


This  deed  (which  professes  to  provide,  in  a  manner 
accurate  or  inaccurate,  efliciently  or  not  quite  efficiently, 
for  the  separate  as  well  as  the  joint  creditors  of  the 
debtors)  is  executed  or  signed  by  or  on  behalf  of  a  great 
number  of  persons  as  creditors,  but  does  not  show  what 
is  or  was  the  amount,  totally  or  in  any  one  instance,  due 
or  claimed,  admitted  or  believed  to  be  due  to  them,  or 
to  any  one  or  more  of  them.  Nor  does  it  show  of 
whom  (that  is  to  say,  whether  of  all  or  some  or  one 
only  of  the  Appellants)  any  of  the  persons  who  by 
themselves  or  others  execute  or  sign  as  creditors  were 
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or  are  creditors^  if  at  all,  or  was  or  is  a  creditor^  if  at  all. 
Probably  it  is  (though  not  from  the  deed  alone,  yet  from 
the  whole  of  the  materials  before  us)  to  be  collected  that 
all  who  personally  or  otherwise  have  executed  or  signed 
as  creditors  did  so  as  joint  creditors  of  the  firm^  com- 
posed of  all  the  Appellants,  though  possibly  not  being 
all  joint  creditors  of  all  the  Appellants.  Nor  is  there,  I 
think,  any  good  reason  for  not  believing  that  the  deed 
has  been  executed  or  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  joint  creditors  of 
the  firm  whose  debts  amount  or  amounted  to  10/.  and 
upwards.  I  do  not,  however,  find  any  satisfactory,  if 
any,  evidence  as  to  the  separate  debts  of  any  one  or 
more  of  the  members  of  the  firm  respectively.  It  seems 
not  unreasonable  to  think  it  likely  that  during  the  whole 
of  the  present  year  each  of  them  must  have  had  some 
separate  creditor  for  10/.  and  upwards;  nor  would  it  be 
inconsistent  with  the  whole  or  any  portion  of  the  evi- 
dence before  us  to  believe  (though  I  have  myself  neither 
belief  nor  disbelief  on  the  point)  that  the  separate  debts 
of  the  partners  respectively  amount  and  have  during  the 
whole  of  the  year  amounted  to  many  thousand  pounds. 
It  is  not,  however  (as  I  understand  the  materials)  here 
shown  that  any  separate  creditor  has  executed  or  signed 
the  deed,  or  authorized  it  to  be  so. 
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Now  perhaps  in  every  instance  of  an  indebted  firm, 
consisting  of  two  or  more  persons,  but  certainly  for  all 
present  purposes  (the  language  of  the  deed  before  us 
being  considered),  the  word  "creditors"  in  the  224th 
section  must,  I  think,  be  held  to  mean  the  separate  cre- 
ditors as  well  as  the  joint  creditors.  And,  being  of  that 
opinion,  I  am  convinced  that  the  evidence  here  falls  so 
very  fer  short  of  showing  the  instrument  in  dispute  to 
have  been  signed  by  or  on  behalf  of  a  sufficient  amount 
or  proportion  of  creditors  in  number  and  value  within 
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the  meaning  of  the  224th  section^  that  we  should  not 
be  justified  in  departing  from  the  learned  Commis- 
sioner's conclusion^  whether  concurring  or  not  concurring 
with  him  on  the  grounds  on  which  he  arrived  at  that 
conclusion. 


But  in  holding  (as  I  fear  that  I  must  hold)  that  the 
appeal  should  be  dismissed^  I  wish  to  be  understood  as 
not  intimating  any  opinion  with  regard  to  the  sufficiency 
or  insufficiency,  the  validity  or  invalidity,  of  any  of  the 
grounds  of  objection  to  the  deed  taken  at  the  bar,  ex<- 
cept  that  which  I  have  particularly  stated. 

I  do  not  think  this  a  case  for  costs. 


The  Lord  Justice  Turner. 

In  this  case  the  learned  Commissioner  has  refused  to 
certify  that  the  deed  of  arrangement  in  question  has 
been  signed  by  six-sevenths  in  number  and  value  of 
the  creditors,  and  we  are  called  upon  by  way  of  appeal 
to  reverse  or  vary  the  learned  Commissioner's  decision^ 
and  to  direct  the  certificate  to  be  granted. 

Two  questions  were  raised  upon  the  argument  of  the 
appeal :  first,  whether  the  deed  was  signed  by  six- 
sevenths  in  number  and  value  of  the  creditors ;  and, 
secondly,  whether  the  deed  could  at  all  be  considered 
as  a  deed  of  arrangement  within  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act  applicable  to  suet 
deeds. 


In  order  to  determine  the  first  of  these  questions,  it 
is  necessary  to  see  who  are  the  creditors  with  whom  the 
deed  of  arrangement  purports  to  be  entered  into.     It  is 
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expressed  to  be  made  between-^[His  Lordship  read  the 
beginning  of  the  deed.] 

It  is,  therefore,  on  the  face  of  it  a  deed  of  arrange- 
ment between  the  six  persons  constituting  the  firm  of 
Felix  Calvert  ta  Co.  and  the  creditors  of  those  six 
persons,  or  of  some  or  one  of  them.  We  must  look 
then  to  the  statute  for  the  purpose  of  seeing  by  whom 
such  a  deed  was  required  to  be  signed,  in  order  to  bind 
non-executing  creditors,  and  the  224th  section  of  the 
statute  is  as  follows — [His  Lordship  read  it.] 

This  section,  where  it  speaks  of  the  creditors,  must, 
I  think,  be  construed  to  mean  the  creditors  with  whom 
the  arrangement  has  been  entered  into,  and  what  the 
legislature  has  required,  therefore,  is,  that  the  deed 
should  be  signed  by  six-sevenths  in  number  and  value 
of  the  arranging  creditors.  The  question  then  comes  to 
this.  Was  there  any  evidence  before  the  learned  Com- 
missioner, or  is  there  any  evidence  before  us,  that  this 
deed  has  been  so  signed  ?     I  can  find  no  such  evidence. 

It  was  said  that  by  the  226th  section  of  the  Act  the 
certificate  was  made  prim&  facie  evidence.  But  what  is 
the  certificate  ?  Not  that  six-sevenths  in  number  and 
value  of  the  creditors  with  whom  the  arrangement  was 
made  have  signed  the  deed,  but  that  six-sevenths  of  the 
creditors  of  the  six  partners  have  signed  it  The  certi- 
ficate, therefore,  is  not  in  compliance  with  the  Act,  and 
can  be  of  no  avail,  and  certainly  the  parol  evidence  does 
not  cure  this  defect.  But  then  it  was  said  that  there 
was  no  proof  that  there  were  any  other  creditors  than 
those  of  the  six.  I  think,  however,  that  it  rested  upon 
the  Appellants  to  show  that  there  were  no  such  other 
creditors.  It  was  upon  them  to  establish  the  validity 
of  the  deed  by  proving  that  it  had  been  executed  by 
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six-sevenths  in  number  and  value  of  the  creditors  with 
whom  it  purports  to  have  been  made.  Whether  it  was 
incumbent  upon  them^  as  was  argued  at  the  bar,  to 
show  that  it  had  been  executed  by  six-sevenths  of  each 
class  of  the  creditor?^  I  give  no  opinion ;  but^  upon  the 
ground  which  I  have  stated,  I  think  the  decision  of  the 
learned  Commissioner  was  right;  and  that  this  appeal 
must  be  dismissed. 


It  is  unnecessary,  therefore,  for  us  to  give  any  opinion 
upon  the  second  point,  but  it  may  be  right  to  add  that 
I  am  not  satisfied  that  this  deed  could  in  any  event 
have  been  upheld.  I  doubt  whether  it  has  not  left  too 
much  in  the  power  of  the  inspectors,  and  whether,  under 
the  circumstances  of  this  firm,  the  property  ought  not 
to  have  been  more  absolutely  devoted  to  the  purpose 
of  winding-up. 

It  may  be  right  also  to  add,  that  the  case  In  re 
Wilkes  (a)  seems  to  me  to  have  been  pushed  in  the 
argument  in  Irving  v.  Gray(b)  far  beyond  not  only 
what  was  intended,  but  what  was  expressed.  The  judg- 
ment of  the  Court,  however,  takes  a  more  correct  view 
of  the  case.  All  that  was  meant  to  be  said  in  it  was, 
that  the  property  must  be  devoted  to  the  creditors,  not 
that  it  must  be  assigned  in  trust  for  them. 

I  agree  that  there  should  be  no  costs  of  this  appeal. 


(«)  5  De  G.,  Mac.  ^  G.  418.        (6)  3  HurU,  ^  N,  34. 
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Ex  parte   EDWARD   THOMAS   LUCAS,  JAMES 
FALLOWS  and  ALFRED  JOHN  ACRAMAN. 

In  the  Matter  of  EDMUND  GWYER,  a  Bankrupt. 


June  23. 


riiHIS  was  the  appeal  of  the  assignees  of  a  bankrupt     Before  The 
from  the  refusal  of  the  Commissioner  to  make  an     ^^^^^  Lor^ 
order  on  an  ex-parte  application  of  the  assignees  for  the   Chelmsford. 
sale  of  property  alleged  to  be  in  the  order  and  dispo-  Mortgagees  of 

,  ,  *^       a  cargo  on 

sition  of  the  bankrupt.  board  a  ship 

on  the  coast  of 
Africa  sent  no 

The  business  carried  on  by  the  bankrupt,  prior  to  his  "^^^e  of  their 

•^     ^  r  '  IT  secunty  to  the 

bankruptcy,  was  that  of  an  African  merchant,  and  con-  captain  till  two 
sisted,   among  other  things,  of  shipping  on   board  of  {JJe^date  of  the 
vessels  at  Bristol  cargoes  of  goods  for  sale  on  the  coast  mortgage, 
oi  Africa  and  obtaining  from  thence  return  produce.         which  time  and 

more  the  ship 
was  lying  off 

On  the  11th  of  November,  1857,  the  bankrupt,  who  that  coast,  nor 
was  a  customer  of  the   West  of  England  and  South  J^^ivedbythe 
Wales  District  Banking  Company,  executed  an  assign-  captain  till 
ment  to  two  of  the  registered  public  officers  of  the  Com-  gagor  had  be- 
pany  of  all  that  the  cargo  of  gold  dust,  ivory,  palm  oil  ^°™®^^^^ 
and  other  goods  or  merchandize  on  board  a  brig  called  that  affidavits 
the  Esterias,  which  had  been  despatched  by  the  bank-  ^nd^of  ther^"' 
nipt  to  Africa,  and  all  other  (if  any)  the  cargo,  goods  having  been 
and  merchandize  whatsoever  which  should  at  any  time  of  wirlier  corn- 
er times  thereafter  before  her  next  arrival  at  Bristol  be  mupication 

with  the  vessel 
placed  on  board  the  said  brig  or  vessel,  or  with  which  constituted  a 

she  should  be  laden  at  the  time  of  such  arrival,  by  way  *"|^c>^?* . 

'     -^        •'    prima  facie 

of  case  for  an  ap- 
plication ex 
parte  for  an 
order  for  a  sale  of  the  cargo,  as  being  in  the  reputed- ownership  of  the  bankrupt,  with 
the  consent  of  the  true  owner,  according  to  the  practice  adopted  in  Ex  parte  Heshp, 
1  De  G.,  M.  ^  G.  477. 

Vol.  III.  I  D.J. 
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Ej  parte 

Lucas 

and  Others. 

In  re 

GWYER. 


of  mortgage  for  securing  the  balance  of  the  bankrupt's 
banking  account  with  the  Company. 

It  appeared  by  the  examination  of  the  captain  of  the 
^teriaSf  taken  in  the  bankruptcy,  that  on  the  11th  of 
November,  1857,  the  vessel  was  off  the  coast  of  Africa, 
and  had  remained  there  until  the  11th  of  February,  185S, 
but  that  the  captain  had  no  notice  of  the  mortgage  up  to 
the  14th  of  April,  1858,  when  the  vessel  arrived  at 
Bristol.  In  the  meantime,  on  the  1st  of  March,  1858, 
the  mortgagor  was  adjudicated  bankrupt,  and  the  Ap- 
pellants were  appointed  assignees. 

According  to  the  affidavits  in  support  of  the  application, 
there  are  regular  post  office  mails  for  letters  despatched  on 
the  22nd  of  each  month  from  England  to  the  west  coast 
of  Africa,  the  average  time  for  the  arrival  of  the  post 
being  thirty-five  days.  It  was  further  stated  on  affidavit 
that  there  were  also  other  facilities  of  communicating 
with  any  vessel  lying  off  the  coast,  and  that  there  was 
ample  opportunity  for  the  mortgagees  to  send  notice 
to  the  captain  of  the  execution  of  the  deed  in  time 
to  reach  him  before  the  vessel  left  the  coast  of  Africa, 
and  that  it  was  solely  from  the  neglect  of  the  Banking 
Company  to  send  the  same  that  the  captain  remained 
without  notice  of  the  deed,  and  that  the  cargo  thereof 
remained,  with  the  consent  and  permission  of  the  mort- 
gagees, in  the  order  and  disposition  of  the  bankrupt,  and 
that  he  was  the  reputed  owner  thereof  at  and  after  the 
time  of  the  bankruptcy.  It  appeared,  from  a  copy  of  a 
letter  communicated  by  the  mortgagees  to  the  assignees, 
that  the  mortgagees  had  on  the  23rd  of  Janvjary,  1858, 
sent  a  letter  to  the  captain  to  apprise  him  of  the  security, 
but  that  this  letter  had  not  reached  him  before  the  bank- 
ruptcy. 

One 
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One  of  the  affidavits  further  stated,  that  on  the  arrival 
of  the  Esterms  at  Bristol  there  was  on  board  of  her  a 
cargo  consigned  to  the  bankrupt,  and  whereof  he  was 
the  reputed  owner  at  the  time  of  his  bankruptcy,  and 
which  consisted  of  certain  particulars  set  out  in  the 
affidavit. 
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Ex  parte 

Lucas 

and  Others. 

In  re 

GWYER. 


On  the  6th  of  May^  1858,  the  application  which  was 
the  subject  of  the  appeal  was  made  ex  parte  to  the  Com- 
missioner, on  behalf  of  the  assignees,  for  an  order  direct- 
ing the  particulars  mentioned  in  the  affidavit  to  be  sold 
according  to  the  practice  as  settled  by  the  cases  of  Ex 
parte  Heslop(a),  Ex  parte  Barlow  {b),  Ex  parte  Wood{c) 
and  Ex  parte  Young  (d). 

The  Commissioner  refused  the  application,  on  the 
ground  that  the  goods  and  merchandize  comprising  the 
cargo  of  the  Esterias  were  not  shown  to  his  satisfaction 
to  have  been  in  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy,  and  that  an  order  for  sale, 
as  mentioned  in  the  125th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  would  only  occasion  expense 
and  useless  litigation. 

Mr.  ChandUss  and  Mr.  De  Oex  supported  the  appeal. 

The  Lord  Chancellor  said,  that  a  primi  facie  case 
was  all  that  was  required  to  be  made  out  on  such  appli- 
cations as  the  present,  and  that  such  a  case  was,  in  his 
Lordship's  opinion,  sufficiently  established  upon  the  affi- 
davits. 

The  order  was  accordingly  made. 


(fl)  1  De  G.  Mac.  4  G.  477. 
(6)  2  De  G.  Mac  if  G.  921. 


(c)  4  De  G,  Mac.  if  G.  861. 
{d)  4  De  G.  Mac.  Sf  G.  864. 


12 
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July  23. 

Before  The 

Lords 
Justices. 

Where  the 
solicitor  of  a 
trader  declared 
bankrupt  on 
his  own  peti- 
tion held 
powers  of 
attorney  from 
friendly  credi- 
tors to  vote  at 
the  choice  of 
assignees,  and 
opposed  on 
insufficient 
grounds  a 
proof  which 
would  have 
turned  the 
choice,  and 
carried  it  by 
his  powers  of 
attorney,  an- 
other proof 
having  been 
also  omitted  to 
be  placed  on 
the  proceed- 
ings : — Held, 
a  proper  case 
for  setting 
aside  the 
choice,  al- 
though the 
proceedings 
had  advanced 
nearly  as  far  as 
a  declaration 
of  dividend. 


Ex  parte  GEORGE  CARTER,  HENRY  CARTER 

and  JOHN  COLLYER. 

In  the  Matter  of  THOMAS  ROBINSON,  a  Bankrupt. 

^T^HIS  was  the  petition  of  creditors  appealing  from  the 
rejection  of  a  proof  tendered  by  them  for  4^Z.  3*.  9d. 
for  goods  sold  and  delivered,  and  seeking  to  set  aside  the 
choice  of  assignees. 

The  Appellants  (who  resided  at  a  considerable  distance 
from  Sheffield^  where  the  adjudication  of  bankruptcy  was 
made  in  May,  1858,  on  the  bankrupt's  own  petition,  and 
was  in  the  course  of  prosecution),  appointed  attornies  to 
vote  for  them  at  the  choice  of  assignees,  and  forwarded 
an  affidavit  duly  sworn  by  them  for  the  proof  of  their 
debt. 

The  solicitor  of  the  bankrupt,  being  also  the  solicitor 
of  the  bankrupt's  father,  who  claimed  to  be  a  creditor, 
attended  on  the  19th  of  June  at  the  sitting  for  the  choice 
of  assignees,  and  tendered  proofs  on  behalf  of  the  bank- 
rupt's father  and  other  creditors  of  the  bankrupt,  for 
whom  he  held  powers  of  attorney  to  vote  at  the  choice. 
Proof  was  also  tendered  on  behalf  of  the  Appellants  by 
their  solicitor,  on  their  affidavit,  but  the  solicitor  of  the 
bankrupt  opposed  the  proof,  and  examined  the  bankrupt 
with  respect  to  it.  On  his  examination  the  bankrupt 
stated  that  no  more  than  335/.  was  due  from  him  to  the 
Appellants,  a  statement  which  was  however  now  contra- 
dicted on  affidavit. 

A  proof 
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A  proof  for  SS5L  would  have  been  sufficient  to  turn 
the  choice  of  assignees,  and  the  Appellants'  solicitor  then 
offered  to  prove  for  that  amount,  but  on  the  solicitor  for 
the  bankrupt  opposing  the  admission  of  any  proof  on 
behalf  of  the  Appellants,  the  Commissioner  altogether 
rejected  the  claim  and  refused  to  grant  an  adjournment 
of  the  choice,  to  enable  one  of  the  Petitioners  to  attend 
and  produce  their  books,  and  thereby  and  otherwise  cor- 
roborate and  establish  their  claim.  The  solicitor  of  the 
Appellants  deposed  that  he  had  also  prepared  the  proof 
of  another  creditor,  named  Welsh,  for  370/.,  for  which 
Mr.  Wehh  held  some  bills  of  exchange  as  securities,  and 
that  Mr.  Wekh  had  also  attended  and  made  the  requi- 
site proof;  that  the  bankrupt's  solicitor  then  enquired 
whether  Mr.  Welsh  had  all  his  bills  with  him,  to 
which  Mr.  Welsh  replied  that  there  were  two  bills  for 
1 19/.  5s.  9d.  which  he  had  not  with  him :  that  the  bank- 
rupt's solicitor  then  objected  that  this  amount  should  be 
struck  off  the  proof;  that  the  Appellants'  solicitor  acqui- 
esced, and  entered  in  the  margin  the  reduced  amount  of 
248/.,  and,  having  handed  the  proof  thus  altered  to  the 
registrar,  left  the  Court,  believing  it  to  have  been  ad- 
mitted, but  that  the  proof  was  nevertheless  not  placed  on 
the  file. 


1858. 

Ex  parte 

Carter 

and  Others. 

In  re 
Robinson. 


The  bankrupt's  solicitor,  by  virtue  of  his  powers  w 
attorney,  nominated  and  chose  the  assignees. 


3i 


It  was  stated  on  behalf  of  the  Respondents  that  a 
dividend  was  on  the  point  of  being  declared,  and  that 
great  inconvenience  would  arise  from  a  change  of  as- 
signees at  this  stage  of  the  proceedings. 

Mr.  De  Gex  supported  the  appeal. 


Mr.  Bacon  and  Mr.  F.  Bacon  were  for  the  assignees. 

The 
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Ex  parte 

Carter 

and  Others. 

In  re 
Robinson. 


The  Lord  Justice  Knioht  Bruce. 

Cases  of  this  description  are  not  to  be  decided  merely 
and  alone  with  reference  to  private  interests,  society  is 
concerned  in  the  matter.  In  my  opinion  there  has  been 
an  undue  interference  on  the  part  of  the  bankrupt  in  the 
choice  of  assignees.  I  do  not  impute  wrong  intentions 
to  any  one,  but  the  conduct  of  the  solicitor  of  the  bank- 
rupt has  exceeded  what  was  right.  Coupling  that  fact 
with  what  clearly  took  place,  and  is  admitted  to  have 
taken  place,  with  respect  to  the  proof  tendered  on  behalf 
of  the  Petitioners,  and  the  proof  tendered  by  Mr.  Welsh, 
I  think  that  these  circumstances  together  form  a  ground 
upon  which  private  rights  and  the  public  interest  alike 
require  that  even  at  this  period  of  the  bankruptcy,  near 
as  the  declaration  of  a  dividend  is,  the  bankruptcy  having 
taken  place  in  May  last,  and  notwithstanding  the  delay 
that  will  be  thus  occasioned,  this  choice  should  not  stand. 
It  must  be  set  aside ;  but  I  think  that  all  costs  should  be 
reserved  until  the  result  of  the  new  choice  shall  be 
seen. 


The  Lord  Justice  Turner. 

I  do  not  say  that  the  interference  of  the  bankrupt's 
solicitor  would  have  been  sufficient  ground  of  itself  for 
setting  aside  the  choice,  but  coupling  it  with  the  cir- 
cumstance of  the  rejection  of  the  proofs,  there  is  enough 
to  invalidate  the  choice.  Another  choice  must  therefore 
be  directed. 
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NELSON  V.  BOOTH. 

Jttfy  29. 

HIS  was   a  motion  by  the  Defendant  by  way  of    Before  The 
appeal  from  an  order  of  Vice-Chancellor  Stuart.  Lords 

Justices. 

A  decree  for 
The  bill  was  filed  for  the  redemption  of  an  estate*  redemption 

of  which  the  Defendant  was  mortgagee  in  possession,  made^airwt 
Possession  had  been  taken  in  1842,  the  interest  being  ?  mortgagee 

,         .  1      1    li.        T    1  m  possession, 

then  m  arrear  for  a  year  and  a  half,  and  the  mortgagee  without  direct- 
had  ever  since  remained  in  receipt  of  the  rents,  which  '"^j^^^SJ  ij 
were  about  double  the  interest.  that  a  direction 

to  take  the  ac- 
count with 

At  the  hearing  the  usual  decree  was  made,  without  r^^s  could 
any  direction  as  to    rests,  but   during  the  proceedings  ia  chambers 
in  chambers  the  Plaintiff  applied  by  summons  to  have  "P.^®*^  ^^^fF  ^^ 
the   account  taken  with   annual   rests.     The  summons  sect.  54,  or 
having  been  adjourned  into  Court,  the  Vice-Chancellor  "f  the  Generd 
made  the  order  asked  for,  which  the  Defendant  now  Orders  of  1 6th 

J  ^     J.     ,  October,  1852. 

moved  to  discharge.  Per  the 

Lord  Justice 

Mr.  Wickens  for  the  Appellant.  |;«X;  that 

I    contend,  firstly,  that  this   order  is  irregular,  as  S^t^^S 
making  such  an  alteration  in    a   decree   as  cannot  be  with  rests 
made  without  a  rehearing;  secondly,  that  it  is  wrong  ^gee^inpos^" 
on  the  merits.     With  respect  to  the  first   point,  it  is  fession,  except 

,      m  the  case  of 

true  that  the  Act  15  &  16  Vict,  c  86,  s.  54,  enables  the  no  arrear  of 

Court  to  give  special  directions  as  to  the  mode  in  which  jn^e""^*  having 
^         *  been  due  when 

an  account  shall  be  taken,  but  what  has  been  done  here  he  took  pos- 
ts to  direct  a  different  kind  of  account,  not  to  give  direc-  *®*®*°"' 
tions  as  to  the  mode  of  taking  the  account  already  or- 
dered.    This  section  was  never  intended  to  enable  the 
Court  to  order  in  a  summary  way  what,  according  to  the 
existing   practice,   was   always  ordered  by   the  decree 

if 
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if  a  proper  case  was  made  for  it.  The  20th  Order  of 
16th  October,  1852,  enables  the  judge  in  chambers  to 
order  further  accounts  or  inquiries  to  be  taken  or  made ; 
but  this  was  intended  only  to  authorize  something  carry- 
ing out  the  principle  of  the  decree,  not  to  enable  the 
Court  in  a  summary  way  to  make  a  substantial  variatioa 
in  the  nature  of  the  decree ;  Partington  v.  Reynolds  (a). 


As  to  the  merits,  it  is  not  the  practice  of  the  Court  to 
direct  an  account  with  rests  against  a  mortgagee,  if  when 
he  entered  into  possession  there  was  an  arrear  of  in- 
terest ;  Davis  v.  May  (i),  Latter  v.  Dashwood  (c). 
Finch  V.  Brown  (d),  Wilson  v.  Cluer  (e),  Dobson  v. 
Land  (f).  A  case  for  rests  ought  to  have  been  made 
on  the  pleadings;  Meesom  v.  Clarkson  (g).  The  Plain- 
tiff must  abide  by  the  decree  he  has  obtained ;  Thor- 
neycroft  v.  Crockett  (A). 


Mr.  Pemberton,  for  the  Plaintiff. 

The  object  of  the  54th  section  was,  I  submit,  to 
enable  the  Court  to  give  any  such  direction  with  respect 
to  the  mode  of  taking  the  accounts  as  might  be  necessary 
for  the  purposes  of  justice,  and  a  direction  that  an  account 
shall  be  taken  with  rests  is  nothing  more  than  a  direction 
as  to  the  mode  in  which  the  account  shall  be  taken.  As 
to  the  merits,  the  Court  has  a  discretion  as  to  directing 
the  account  to  be  taken  with  rests,  and  there  is  no  in- 
flexible rule  that  a  mortgagee  in  possession  shall  not 
account  with  rests,  if  any  arrear  of  interest  was  due 
when  he  took  possession;  Gould  v.  Tancred{{),  Ro- 
binson 


(fl)  4  Drew,  253. 
(6)  19  Ves.  382. 

(c)  6  Sim.  462. 

(d)  3  Beav,  70. 
(c)  lb,  136. 


(/)  ^BeG.Sf  Sm.  575. 
(g)  4  Hare,  97. 
(h)  16    Sim,    445;    2   H,   of 
Lords  Ca.  239. 
(i)  2  Atk,  533. 
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binson  v.  Cumming(d)y  Shephard  v.  Elliot  (fi),  Schole- 
yield  V.  Ingham  (c),  Donovan  v.  Fricker  (d),  Binnington 
V.  HartDood(e),  Wilson  v.  Metcalfe  (f),  Heighington  v. 
Grant  (g),  Spence,  Equity  Jurisprudence  (A). 

Mr,  Wickens  in  reply. 

The  Lord  Justice  Knight  Bruce. 

In  my  judgment  the  54th  section  of  the  Act  15  &  16 
Vict.  c.  86y  cannot  be  so  construed  as  to  apply  to  the 
present  case.  That  section  authorizes  the  Court  **  in 
any  case  where  any  account  is  required  to  be  taken,  to 
give  such  special  directions,  if  any,  as  it  may  think  fit, 
with  respect  to  the  mode  in  which  the  account  should  be 
taken  or  vouched.*'  The  effect  now  sought  to  be  given 
to  this  section  is  to  authorize  an  order  varying  the 
account  itself.  I  do  not  think  that  such  a  construction 
of  the  Act  can  be  maintained.  I  am  also  of  opinion, 
that  the  20th  Order  of  the  16th  of  October,  1852,  does 
not  apply  to  a  case  of  this  description.  It  is  unnecessary, 
therefore,  to  consider  the  question  whether  the  account 
ought  to  have  been  directed  with  rests.  The  Plaintiff 
must  prosecute  her  right,  if  she  has  any,  in  some  other 
manner. 
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The  Lord  Justice  Turner. 

I  also  am  of  opinion,  that  this  case  does  not  come 
within  the  54th  section  of  the  Act.  That  section,  as  I 
view  it,  applies  only  to  the  mode  of  carrying  on  an 
account  directed  by  the  decree,  and  does  not  extend  to 

enable 

(fl)  2  Atk.  410.  (e)   Turn,  ^  R.  477. 

(6)  4  Mod.  254.  (/)  1  Rtiu.  530. 

(c)  C.  P.  Coop.  477.  (g)  5  M.  4-  C.  258. 

(d)  Jac.  168.  (h)   Vol.  2,  p.  810. 
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1858.  enable  a  substantial  variation  of  the  decree.  The  con- 
cluding words  of  the  section,  '^  and  particularly  it  shall 
be  lawful  for  the  Court,  in  cases  where  it  shall  think  fit 
so  to  do,  to  direct  that  in  taking  the  account  the  books 
of  account  in  which  the  accounts  required  to  be  taken 
have  been  kept,  or  any  of  them,  shall  be  taken  as  prima 
facie  evidence  of  the  truth  of  the  matters  therein  con- 
tained, with  liberty  to  the  parties  to  take  such  objections 
thereto  as  they  may  be  advised,"  throw  light  upon  the 
previous  part,  and  show  that  it  was  only  intended  to  refer 
to  the  form  and  mode  of  taking  the  account.  It  is  to  be 
observed  also,  that  in  another  part  of  the  Act,  s.  42, 
power  is  expressly  given  to  certain  classes  of  persons 
when  served  with  notice  of  the  decree  to  come  in  and 
apply  to  the  Court  to  add  to  it. 

With  respect  to  the  question  of  rests,  though  it  is  not 
necessary  to  decide  it  in  the  present  case,  I  may  ob- 
serve, that  I  have  always  understood  it  to  be  the  settled 
course  of  the  Court  not  to  direct  an  account  with  annual 
rests  against  a  mortgagee  in  possession,  unless  at  the 
time  when  he  took  possession  there  was  no  arrear  of 
interest  due  to  him.  I  conceive  the  principle  to  be  this, 
a  mortgagee  is  not  bound  to  receive  payment  of  his  debt 
by  driblets,  but  he  has  the  right  to  do  so  if  he  thinks  fit. 
If  he  enters  into  possession  when  no  arrear  of  interest 
is  due,  he  evidences  his  intention  so  to  receive  payment 
of  the  debt,  and  the  account  therefore  goes  with  rests ; 
but  if  the  interest  is  in  arrear  when  he  enters  into  pos- 
session, the  fact  of  his  taking  possession  affords  no 
evidence  of  his  intention  to  receive  payment  by  driblets, 
as  he  is  driven  to  take  the  possession  by  the  non- 
payment of  the  interest,  and  the  account  therefore  goes 
on  till  the  whole  debt  has  been  satisfied.  I  have  often 
had  occasion  to  consider  the  point,  and  my  impression 
is,  that  this  is  the  result  of  the  authorities. 
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BRYON  V.  THE  METROPOLITAN  SALOON 
OMNIBUS  COMPANY,  LIMITED. 

July  29. 

ri^HE  bill  in  this  suit  was  filed  by  two  of  the  share-     Before  The 
holders  in  the  Metropolitan  Saloon  Omnibus  Com-      ,  Lords 

■^  Justices. 

pony,  to  restrain  the  directors  from  borrowing  money  xhe  Af.  Com- 

on  debentures.  Pany  was  in- 

corporated 

The  Company  was  formed  as  a  limited  Company,  in  joint  Stock 
September y  1856.      The  Memorandum    of  Association,  ^^"P*°if„ 

Act)  loooy    as 
which  was  registered  on  the  S6th  of  that  month,  stated  a  limited  Com- 

the  objects  of  the  Company  to  be  "the  conveyance  of  5"^;^-,*^^ 
passengers  and  luggage  by  the  patent  saloon  omnibus  veying  pas- 
between  such  places  as  the  Company  may  from  time  wf^^n 
to  time  determine,  and  the  doing  all  such  other  things  patent  omni- 

.  _         -  _     .  ,  .  -   ,      buses.    There 

as  are  incidental  or  conducive  to  the  attainment  of  the  were  no  special 
above  object."     A  certificate  of  incorporation  dated  the  articles  of  as- 

''  ^  sociation.     A 

same  day  was  granted  to  the  Company.     There  were  no  majority  of 
articles  of  association.     The  nominal  capital  was  20,000Z.  [hree-fourths 
divided  into  20,000  shares  of  IZ.  each.     The  Company  in  number  and 
shortly  after  its  establishment  commenced  operations.         I^a"4hol<£ 

present  at  a 

On  the  9th  of  Marchy  1858,  an  extraordinary  general  general  meet- 
meeting  of  the  Company  was  held,  at  which  the  following  special  resolu- 
resolution  was  passed  by  the  votes  of  more  than  three-  tion,  empower- 

.  *  ^  /.iitii  '°8  *»^®  direc- 

fourths  m  number  and  value  of  the  shareholders  present  tors  to  borrow 
at  the  meeting:-  -^"^S"",, 

"As  a  special  resolution  within  the  meaning  of  the  Company  any 

*  **  sums  not  ex- 

33rd  ceeding  in  the 
whole  a  cer- 
tain amount.  Some  dissentient  shareholders  filed  a  bill  on  behalf  of  themselves  and 
the  other  shareholders,  except  the  directors,  to  prevent  such  borrowing,  as  being  ultr^ 
vires: — He/J,  by  the  Lord  Justice  Turner^  affirming  the  decision  of  Vice-chancellor 
Kinder tley,  the  Lord  Justice  Knight  Bruce  doubting,  that  such  borrowing  was  an  act 
for  which  a  special  resolution  was  a  sufficient  authority,  and  that  the  injunction  ought 
to  be  refused. 


124 


CASES  IN  CHANCERY. 


1858. 

Brton 

V. 

The  Metro- 
politan 
Saloon 
Omnibus 
Company, 
Limited. 


33rd  and  34th  clauses  of  '  The  Joint  Stock  Companies 
Act|  1856/  that,  in  addition  to  the  regulations  of  the 
Company  contained  in  the  articles  of  association  and  the 
table  marked  (B)  in  the  schedule  of  the  said  Act,  it  be 
agreed  as  follows : — ^That  the  directors  may  raise  loans 
of  money  to  the  Company  under  its  common  seal  for 
such  sums,  for  such  times  and  at  such  rates  of  interest 
as  the  directors  shall  think  fit,  and  renew  the  same  from 
time  to  time,  but  so  that  the  aggregate  amount  of  such 
loans  existing  at  any  time  shall  not  exceed  the  sum  of 
6,000/." 

On  the  22nd  of  Aprils  1858,  another  special  general 
meeting  was  held,  at  which  the  above  resolution  was 
confirmed  by  a  majority  of  more  that  three-fourths  in 
number  and  value  of  the  shareholders  who  were  present 
at  such  meeting. 

At  the  time  when  these  resolutions  were  passed,  about 
13,000  out  of  the  20,000  shares  had  been  taken,  and 
upwards  of  1 1,000/.  had  been  paid  up  in  respect  of  them, 
leaving  about  1,000/.  unpaid. 


The  Plaintiffs,  who  had  opposed  the  above  resolutions, 
filed  their  bill  on  behalf  of  themselves  and  all  other  the 
shareholders  except  the  directors,  against  the  Company 
and  the  directors,  praying  that  the  directors  might  be  re- 
strained from  issuing  debentures  under  the  above  reso- 
lutions and  might  be  decreed  to  indemnify  the  Company 
against  those  already  issued. 

On  the  21st  oiJuly,  1858,  a  motion  for  an  injunction 
was  refused  by  Vice-Chancellor  Kindersley,  with  costs, 
his  Honor  being  of  opinion  that  the  acts  sought  to 
be  restrained  were  effectually  authorized  by  the  reso- 
lutions.    The  Plaintiffs  thereupon  renewed  the  motion 

before 
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before  the  Lords  Justices,  but  before  the  appeal  motion 
was  heard  the  Defendants  demurred  to  the  bill.  It 
was  therefore  arranged,  with  the  approbation  of  the 
Lords  Justices,  that  the  appeal  motion  and  the  demurrer 
should  be  heard  together  by  their  Lordships. 

Mr.  Glas$ey  Mr.  Wordsworth  and  Mr.  T.  H.  Terrell 
for  the  Plaintiffs. 
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We  contend  that  the  issuing  of  debentures  is  ultril 
vires.  The  Company  is  regulated  solely  by  the  pro- 
visions of  the  Act,  there  being  no  articles  of  association. 
The  7th  section  of  the  Act  makes  the  memorandum  of 
association  binding  on  all  the  shareholders,  and  by  the 
memorandum  the  capital  is  to  be  ^,000Z.  The  33rd 
section  gives  power  to  alter  the  regulations  by  the  spe- 
cial resolutions  of  a  general  meeting,  and  the  37th  gives 
power  to  increase  the  capital  if  such  a  step  is  authorized 
by  the  regulations.  The  proceeding  which  we  now 
seek  to  prevent  is  an  irregular  increase  of  capital  in  a 
way  not  authorized  by  these  provisions.  The  borrow- 
ing money  is  not  an  act  within  the  ordinary  scope  of  the 
business  of  a  Company  established  for  such  purposes  as 
the  present,  and  cannot,  in  the  absence  of  special  au- 
thority in  the  Act  of  Parliament  or  in  the  original  con- 
tract between  the  parties,  be  done  without  the  consent  of 
all  the  shareholders.  [Smith  v.  Goldsworthy  (a)  was 
referred  to.] 

Mr.  Roxburgh^  and  Mr.  Graham  Hastings  for  the 
Company,  and  Mr.  W.  D.  Lewis  and  Mr.  Eddis  for  the 
directors. 


The  power  to  borrow  money  is  one  incident  to  a 

trading 

(a)  4  Q.  B.  430. 
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trading  partnership  and  might,  as  such,  be  exercised 
by  the  directors ;  but  even  if  not,  it  can  be  given  by  a 
special  resolution.  The  46th  clause  of  Table  (B)  en- 
ables the  directors  to  exercise  all  such  powers  of  the 
Company  as  are  not  declared  to  be  exercisable  only 
by  the  Company  in  general  meeting.  This  is  a  power 
of  the  Company  not  declared  to  be  exercisable  in  gene- 
ral meeting,  and  may  therefore  be  exercised  by  the  di- 
rectors. That  the  Act  does  not  mention  it,  does  not 
make  against  us,  for  it  is  not  the  scope  of  the  Act  to  men- 
tion all  the  powers  which  a  partnership  has.  What  the 
Plaintiffs  contend  for  is,  in  substance,  that  the  directors 
cannot  incur  debts  on  behalf  of  the  Company,  and  that 
the  business  must  be  a  ready  money  business,  for  the 
distinction  between  borrowing  and  buying  on  credit  is 
wholly  unsubstantial.  But  if  the  directors  could  not 
borrow  money  of  their  own  authority  the  resolutions 
sufficiently  authorized  their  doing  so.  The  extensive 
power  given  by  the  33rd  section  of  the  Act  extends 
much  further  than  is  necessary  for  this  purpose.  I%e 
Australian  Auxiliary  Steam  Clipper  Company  v.  Moun- 
sey  (a)  is  an  express  authority  in  our  favor. 


Mr.  Wordsworthf  in  reply,  referred  to  Re  the  Vale  of 
Neath  and  South  Wales  Brewery  Company  (6)  as  to 
the  powers  of  directors. 


The  Lord  Justice  Turner. 

This  case  comes  before  us  on  an  appeal  motion  and 
on  the  original  hearing  of  a  demurrer.  It  will  not  be 
necessary  now  to  give  any  opinion  upon  the  demurrer, 
but  as  my  opinion  upon  the  motion  concurs  with  that  of 
the  Vice-Chancellor  the  injunction  must  be  refused. 

The 

(o)  4  K.  4^  J.  733.  (b)  1  De  G.,  31.  ^  G.  421. 
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The  scope  of  the  Act  appears  to  me  to  be^  that  three- 
fourths  of  the  shareholders  should  be  enabled  by  their 
decision  to  bind  the  remaining  fourth  in  all  matters  re- 
lating to  the  mode  of  managing  the  business  of  the  Com- 
pany and  not  affecting  its  constitution  as  governed  by 
the  Memorandum  (A).  If  in  articles  of  partnership  there 
was  a  stipulation  that  three-fourths  of  the  partners 
should  have  power  to  bind  the  other  fourth,  there  can  be 
no  doubt  that  this  would  enable  the  three-fourths  to 
make  any  provisions  as  to  the  conduct  of  the  business 
which  were  not  inconsistent  with  the  other  terms  of  the 
partnership.  Table  (B)  says  nothing  about  the  powers  of 
such  a  majority,  but  the  Act  itself  does,  and  by  the 
SSrd  and  34th  sections  gives  power  to  make  special 
resolutions  regulating  the  mode  of  carrying  on  the  busi- 
ness of  the  Company.  By  the  SSrd  section  it  is  enacted, 
that  **  any  Company  registered  under  this  Act  may  in 
general  meeting  from  time  to  time,  by  such  special  re- 
solution as  is  hereinafter  mentioned,  alter  and  make  new 
provisions  in  lieu  of  or  in  addition  to  any  regulations  of 
the  Company  contained  in  the  articles  of  association  or 
the  table  marked  (B)  in  the  schedule."  The  S4th  section 
provides,  that  "  a  resolution  shall  be  deemed  to  be  a 
special  resolution  whenever  the  same  has  been  passed 
by  three-fourths  in  number  and  value  of  such  share- 
holders of  the  Company  for  the  time  being  entitled  to 
vote  as  may  be  present  in  person  or  by  proxy  (in  cases 
where  by  the  regulations  of  the  Company  proxies  are 
allowed)  at  any  meeting  of  which  notice  specifying  the 
intention  to  propose  such  resolution  has  been  duly  given, 
and  such  resolution  has  been  confirmed  by  a  majority  of 
such  shareholders  for  the  time  being  entitled  to  vote  as 
may  be  present  in  person  or  by  proxy  at  a  subsequent 
meeting,  &c.  &c." 
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These  sections  are  expressed  in  such  general  words 

that 
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that  it  is  difficult  to  collect  the  intention  of  the  legislature. 
The  words  of  the  33rd  section,  indeed  seem  wide 
enough  to  authorize  even  a  change  in  the  constitution 
of  the  Company,  but  this  could  not  have  been  the  inten- 
tion, as  it  would  be  opposed  to  the  general  scope  of  the 
Act.  The  fair  construction  I  think  is,  that  the  33rd  sec- 
tion enables  three-fourths  to  make  regulations  as- to  the 
mode  of  conducting  the  business  of  the  Company,  but 
not  to  alter  its  general  constitution ;  that  it  enables  three- 
fourths  to  do  anything  which  the  whole  might  do  short 
of  altering  the  constitution  of  the  Company.  Whether 
the  act  which  is  here  sought  to  be  restrained  could 
legally  be  done  without  a  special  resolution,  I  do  not 
say,  but  I  think  that  it  is  an  act  which  the  special  reso- 
lution was  effectual  to  authorize.  I  am  of  opinion 
therefore  that  the  application  for  the  injunction  fails. 


With  respect  to  the  demurrer,  there  are  many  cases  in 
which  questions  can  be  better  disposed  of  at  the  hearing 
of  the  cause  than  on  demurrer,  and  as  my  learned  Brother 
does  not,  I  believe,  fully  concur  in  the  view  which  I  have 
taken  of  the  construction  of  the  Act,  the  demurrer  will 
be  overruled,  without  prejudice  to  any  question. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  I  think  it  not  incumbent  on  me  to  give 
any  opinion  upon  the  motion.  My  learned  Brother  con- 
curring in  the  opinion  of  the  V ice-Chancellor  the  motion 
must  be  refused.  As  to  the  demurrer,  I  feel  so  much 
doubt  whether  the  raising  money  by  debentures  is  autho- 
rized either  by  the  33rd  section  of  the  Act  or  by  the 
46th  article  of  Table  (B),  that  I  think  the  demurrer  ought 
not  to  be  allowed,  but  I  concur  in  the  proposed  order,  by 
which  the  question  will  be  reserved  till  the  hearing  of 
the  cause. 
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HEDGES  V.  HARPUR. 
HEDGES  V.  BLICK.  juit,  h,  15, 

24,  26,  31. 

rpHIS  case  came  before  the  Court  on  appeal  from  an     Before  The 
^     order  made  at  the  Rolls  in  1846,  declaring  that        I-ords 

1  .  JUSTlCBg. 

certain  annuities  were  given  for  life  only   and  not  in  y^  testator  be- 

perpetuity.  queathed  to 

each  of  his  five 
daughters 

The  testator,  TTiomas  Fentham,  by  will  made  in  1808,  400/.  per  an- 
after  devising  all  his  real  and  personal  estate  to  trustees,  p^^l^bie  half- 
and  making  some  specific  bequests  of  a  part  of  his  yearly  during 
personal  estate,  and  devising  an  estate  to  his  daughter  their  natural 
Charlotte  for  life,  and  after  her  decease  "  leavini;  issue  "  |'^^'»  ®"^ . 

*  .  ®  .  "after  their 

uoto  her  children  equally,  and  in  **  default  of  such  issue  "  respective  de- 
to  bis  son  Thomas  John  Fentham  and  his  heirs,  pro-  ff"f'  ^^?*^® 

'  ^         tae  same  to 

ceeded  thus — "  I  also  give  to  each  of  my  five  daughters  their  children 

400/L  per  annum,  to  be  payable  half-yearly,  during  the  shlreand^h'are 

term  of  their  natural  lives,   and  after  their  respective  *j|.^®»  ""^h 

decease  I  give  the  same  to  their  children  respectively,  to  be  entitled 

share  and  share  alike,  such  children  not  to  be  entitled  to  *?  1™®™  ^^^^, 

'  their  deceased 

more  than  their  deceased  parent's  share ;  and  in  case  any  parent's  share, 
or  either  of  my  said  daughters  shall  die  without  issue,  anyoreftlier 
then  I  direct  such  annuity  to  cease  and  fall  into  the  re-  o^  nis  said 

. ,  ^  ,,  daughters 

sidue  of  my  estate."  should  die 

without  issue, 
he  flircctfiu 

Then  followed  a  bequest  to  Mr.  Benjamin  Pamell  of  such  annuity 
an  annuity  or  sum  of50Z.  per  annum  for  his  life,  and  r^p*f**fu 

another  residue  of  his 
estate: — Held, 
that  the  annuities  were  perpetual  annuities. 
Held  also,  that  the  daughters  did  not  take  absolute  interests,  but  life  interests  only 
in  the  annuities. 

Held  also,  upon  the  whole  context  of  the  will,  that  a  daughter's  children,  who  died 
in  the  lifetime  of  their  mother,  were  not  entitled  to  any  share,  and  that,  on  the  death 
of  a  daughter  who  had  had  issue,  but  left  none  living  at  her  death,  the  capital  of  the 
ftind  producing  her  annuity  fell  into  the  residue. 

Vol.  III.  K  D.J. 
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1858.        another  bequest  to  his  sister  Ann,  at  Soley  Hall,  of  50/. 
per  annum  during  her  life,  immediately  after  which  came 
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V,  the  following  disposition: — "  I  give  to  John  FenthanCi 

widow,  now  living  with  her,  the  sum  of  20/.  per  annum,  to 
be  payable  quarterly;  I  give  to  Mrs.  Metcalf  the  sum 
Blick.  of  20/.  per  annum,  to  be  payable  quarterly ;  I  give  to 
Mrs.  Britain  the  sum  of  20/.  payable  quarterly,  such 
last-mentioned  annuities  to  be  payable  only  to  them- 
selves, and  not  to  be  subject  to  the  debts,  control  or  en- 
gagements of  their  present  or  any  future  husbands." 

The  testator  then,  after  giving  a  number  of  legacies, 
gave  all  the  residue  of  his  real  and  personal  estate, 
except  his  household  furniture,  to  the  trustees  on  the 
trusts  afterwards  declared  concerning  the  same.  Then 
there  followed  directions  to  pay  the  rents,  issues  and 
profits  to  the  testator's  son  Thomas  John  Fentham^  for 
his  life,  and  after  his  decease  the  property  was  given  for 
the  benefit  of  his  children,  the  children  to  take  at  twenty- 
one,  and  if  any  of  such  children  should  happen  to  die 
under  the  age  of  twenty-one  years,  leaving  no  issue^  then 
**  I  do  hereby  will  and  direct  that  the  share  or  shares  of 
him,  her  or  them  so  dying  under  the  age  of  twenty-one 
years  without  issue  shall  go  to  and  be  equally  divided 
amongst  the  survivors  of  them,  if  more  than  one,  and  if 
but  one  of  them  shall  survive,  then  I  do  hereby  will  and 
devise  the  same  premises  unto  such  only  child  at  his  or 
her  age  of  twenty-one  years ;  but  in  case  any  of  such  chil- 
dren so  dying  under  the  age  of  twenty-one  years  shall 
leave  any  issue,  then  such  issue  shall  have  his  or  her 
father's  or  mother's  share  divided  between  them,  share 
and  share  alike."  There  followed  other  provisions  about 
the  children,  including  a  trust  (in  default  of  issue  of  the 
son)  to  pay  the  rents,  issues,  dividends  and  profits  of  the 
same  hereditaments  and  premises  and  personal  estate 
unto  and  amongst  the  testator's  five  daughters,  share  and 

share 
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share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  case  any  of  the  daughters  should  be  then 
dead  leaving  issue,  such  issue  to  be  entitled  to  their  de- 
ceased parent's  share,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants,  with  benefit  of  survivorship  in  case 
of  no  issue.  Then  followed  a  power  to  lay  out  and  in- 
vest all  the  property  in  the  purchase  of  freeholds  or  copy-i 
holds,  with  a  proviso  and  condition  "  that  the  respective 
person  and  persons  to  whom  the  possession  of  the  said 
freehold  and  copyhold  hereditaments  and  premises  and 
personal  estate  shall  descend  and  come  by  virtue  of 
this  my  will  shall  and  do  apply  the  rents  and  profits 
thereof  in  the  first  place  in  payment  of  the  several 
annuities  hereinbefore  given  by  me."  The  will  con- 
tained the  usual  power  to  appoint  trustees,  with  a  di- 
rection— **  That  when  and  so  often  as  any  such  trustees 
or  trustee  shall  be  so  nominated  or  appointed  as  afore- 
said, all  and  singular  the  said  freehold  and  copyhold, 
leasehold,  annuities,  or  yearly  sums,  stocks,  funds,  secu- 
rities, and  other  the  trust  premises  which  shall  be  then 
vested  in  the  trustees  or  trustee  for  the  time  being,'' 
should  be  assigned  and  transferred,  so  as  to  become 
vested  in  the  new  trustees  alone  or  jointly  with  the  con- 
tinuing trustees. 


1858. 


The  testator  died  not  long  after  the  date  of  his  will ; 
Thomas  John  Fentham,  the  son,  survived  him  and  died 
without  issue  in  1843.  The  testator  also  left  five  daugh- 
ters, Elizabeth  Ball,  Penelope  Milbourne,  Ann  Bain- 
bridge,  Mary  Ann  Hedges  and  Charlotte  Hedges. 
Elizabeth  Ball  died  in  1845,  having  had  children,  all 
of  whom  died  in  her  lifetime ;  Penelope  Milbourne  died  in 
1853,  without  ever  having  had  issue;  Ann  Bainbridge 
died  in  1856,  having  had  children,  all  of  whom  died 
before  her ;  M.A.  Hedges  died  in  1857,  leaving  children, 
and  Charlotte  Hedges  was  still  living. 

K2  A  suit 
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A  suit  having  been  instituted  for  the  administration  of 
the  testator's  estate,  Lord  Longdate,  in  1846,  decided  that 
the  daughters  took  life  interests  in  the  annuities,  and  that 
the  children  of  a  daughter  who  died  leaving  children  took 
life  interests  only  in  her  annuity  (a).  The  annuity  of 
Mrs.  Ball  was  treated  as  having  determined,  but  fiinda 
were  set  apart  to  answer  the  four  other  annuities.  After 
the  deaths  of  Mrs.  Milbourne  and  Mrs.  Bainbridffe,  who 
died  leaving  no  issue,  the  funds  which  had  been  set  apart 
to  answer  their  annuities  were  paid  over  to  the  residuary 
legatees.  After  the  death  otM,  A,  JTinf^^  her  children 
appealed  against  the  above  order  and  claimed  the  capital 
of  the  fund  set  apart  to  answer  her  annuity :  the  child  of 
Charlotte  Hedges  also  joined  in  the  appeal. 

Mr.  JRoundell  Palmer  and  Mr.  Dean  for  the  Appel- 
lants. 

The  general  principle  is  admitted,  that  a  gift  of  an 
annuity  simpliciter  toil,  without  more  is  a  gift  for  life 
only,  but  that  if  the  gift  is  so  connected  with  a  capital 
fund  as  to  amount  in  substance  to  an  indefinite  gift  of 
the  interest  of  that  fund,  the  annuity  is  perpetual.  But 
even  where  there  is  no  reference  to  a  capital  fund  the 
context  may  show  that  the  annuity  was  intended  to  be 
perpetual,  and  one  strong  indication  of  such  an  intention 
is  to  be  found  where  a  testator  treats  the  annuity  as 
subsisting  beyond  the  period  of  the  life  to  which  it  would 
seem  prim&  facie  to  be  confined.  Here  the  testator  gives 
the  corpus  of  his  property  upon  trusts,  among  which  are 
trusts  for  the  payment  of  these  annuities.  This,  we  submit, 
would  be  enough  to  bring  the  case  within  the  rule  that  an 
indefinite  gift  of  interest  is  not  a  gift  of  a  life  annuity  only ; 
Stokes  V.  Heron  (6),  Potter  v.  Baker  (c).  The  testator 
treats  the  annuities  as  having  existence,  though  there  may 
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be  no  children  to  take  them,  since  he  gives  directions  as  to 
their  falling  in  that  event  into  the  residue.  The  recent 
authorities  are  in  our  favor : — Pawson  v.  Pawson  (a), 
Kerr  v.  Middlesex  Hospital  (Jb),  [^Savery  v.  Dyer{c) 
was  also  referred  to.] 

Mr.  Lloyd  and  Mr.  Hobhouse,  for  the  residuary  lega- 
teesy  supported  the  order  of  the  Master  of  the  Rolls. 
They  referred  to  Innes  v.  Mitchell  {d),  Brandon  v.  Bran- 
d6n{e),  Robinson  v.  Hunt(f\  Bletoitt  v.  Roberts (g), 
Yates  v.  Maddan  {h\  Wilson  v.  Maddison  (i)  and  Lett 
V.  Randall  (A). 

Mr.  Collier  sxidi  Mr.  Schomberg  appeared  for  other 
parties. 


1858. 


Mr.  R.  Palmer  in  reply. 


Judgment  reserved. 


The  Lord  Justice  Turner. 

This  IS  an  appeal  from  an  order  in  this  cause  made 
many  years  ago  by  the  late  Lord  Langdale  when  Master 
of  the  Rolls.  The  question  which  is  raised  by  the  appeal 
is,  whether  certain  annual  sums  or  annuities  of400Z.y  given 
by  the  will  of  Thomas  Fentham,  the  testator  in  the  causCi 
to  his  five  daughters  for  their  lives,  and  after  their  deaths 
to  their  children,  are  given  to  the  children  for  their  lives 
only  or  in  perpetuity.     Lord  Langdale  held  that  the 

children 
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children  took  these  annual  sums  or  annuities  for  their 
lives  only.  The  Appellants  insist  that  they  were  given 
to  the  children  in  perpetuity. 

Questions  of  this  nature,  like  all  other  questions  arising 
upon  wills,  depend  upon  the  intention  of  the  testator, 
to  be  collected  from  the  words  of  the  will,  not  of  course, 
as  I  understand  the  law,  in  the  sense  that  the  Courts  are 
to  be  governed  by  the  strict  literal  interpretation  of  the 
words,  but  in  the  sense  that  they  are  to  gather  from  the 
words  the  intention  of  the  testator,  and  to  gather  it  not 
by  speculation  or  conjecture  as  to  what  the  testator  may 
have  intended,  but  by  a  sound  and  reasonable  construc- 
tion of  the  words  which  he  has  used.  In  determining 
the  question  before  us  we  must  therefore  in  the  first 
place  carefully  examine  the  dispositions  of  this  will. 
[His  Lordship  here  read  the  material  parts  of  the  will 
as  given  above.] — The  principal  disposition  on  which 
the  question  before  us  depends  is,  of  course,  that  by 
which  these  annuities  or  annual  sums  are  given.  It  is 
divisible  into  three  parts,  first,  the  gift  of  the  annual 
sums  to  the  daughters ;  secondly,  the  gift  to  their  chil- 
dren, and,  thirdly,  the  gift  over  in  the  event  of  their  dying 
without  issue.  It  may  be  observed,  as  to  the  gift  to  the 
daughters,  that  what  is  given  to  each  of  them  is  described 
as  400/.  per  annum.  In  some  cases  perhaps  there  may 
be  a  distinction  between  the  gifl  of  a  certain  sum  per 
annum  and  the  gift  of  an  annuity,  the  term  "  annuity  " 
having  by  usage  acquired  somewhat  more  of  relation  to 
an  interest  limited  by  the  duration  of  life  than  the  term 
*'  a  sum  certain  per  annum  "  has  acquired ;  but  if  any 
such  distinction  could  in  any  case  be  made,  I  think  that 
upon  the  context  of  this  will  it  could  not  be  maintained ; 
for  these  very  annual  sums  of  400Z.  are  called  by  the  tes- 
tator '*  annuities,  "  and  in  other  parts  of  the  will  other 
annual  sums  are  likewise  so  designated.     This  first  part 
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of  the  disposition  therefore  does  not  seem  to  me  to  have 
any  important  bearing  upon  the  question  before  us. 

The  second  part  of  the  disposition  is  as  follows: — 
"  And  after  their  respective  decease  I  give  the  same  to 
their  children  respectively,  share  and  share  alike." 
The  testator,  it  is  to  be  observed,  in  the  first  part  of  the 
disposition  had  aggregated  five  annuities  of  400/.,  he 
here  separates  them,  the  separation  is  effected  by  the 
words  "respective"  and  "respectively."  Upon  con- 
sidering this  part  of  the  disposition,  I  am  satisfied  that 
what  the  testator  intended  by  it  was  no  more  nor  less 
than  this,  that  upon  the  death  of  each  daughter  the  400/. 
per  annum  which  she  took  for  life  should  go  to  her 
children  and  should  go  to  them  share  and  share  alike. 
These  words,  "  share  and  share  alike,"  were  much  com- 
mented upon  in  the  argument;  it  was  argued  that  the 
children  were  to  take  equal  interests,  and  that  children 
of  diflferent  ages  could  not  so  take  an  annual  sum,  if  they 
took  for  life  only.  I  attach  however  no  weight  to  that 
argument,  for  I  think  that  the  clause  imports  no  more 
than  this,  that  the  children  were  to  divide  the  annuity 
between  them,  that  they  were  to  take  equal  shares  of  it, 
bat  not  necessarily  interests  of  equal  value  in  it.  There 
is,  however,  another  observation  to  be  made  upon  these 
words,  which  I  shall  presently  mention,  and  which  seems 
to  me  to  be  of  more  importance.  There  follows  upon  these 
words  this  provision,  "  such  children  not  to  be  entitled 
to  more  than  their  deceased  parent's  share, "  and  much 
reliance  was  placed  on  the  part  of  the  Appellants  upon 
these  words  "their  deceased  parent's  share."  It  was 
contended  that  these  words  imported  that  the  children 
were  to  take  the  capital  of  the  fund  in  which  the  parents 
took  the  life  interest,  and  this  argument  was  enforced  by 
reference  to  other  clauses  in  the  will  in  which  reference 
is  made  to  children  taking  their  parent's  shares,  but  I 

think 
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think  that  these  words  point  only  to  a  more  anxious  pro- 
vision for  severing  the  interests  of  the  children,  and  that 
they  refer  to  the  parent's  share  in  the  aggregate  of  the 
five  annuities  which  had  been  created  by  the  first  part 
of  the  disposition.  I  am  not  disposed  therefore  to  attach 
any  great  weight  to  this  argument. 


Then  we  come  to  the  third  part  of  this  dispositioOi 
which  is  in  these  terms,  *^  and  in  case  any  or  either  of  my 
said  daughters  shall  die  without  issue,  then  I  direct  such 
annuity  to  cease  and  fall  into  the  residue  of  my  estate*  ^ 
It  is  in  my  opinion  upon  this  clause  that  the  decision  of 
the  question  before  us'  must  principally  depend.  It  can- 
not, I  think,  be  denied  that  the  clause  imports  that  the 
annuity  of  a  daughter  was  not  to  cease  unless  she  died 
without  issue,  nor  can  it,  I  think,  be  denied  that  when 
the  annuity  ceased  it  was  to  fall  into  the  residue  as  one 
entire  fund ;  but  where  is  the  provision  that  the  several 
shares  of  the  annuity  which  the  children  were  to  take, 
if  there  were  children,  should  fall  into  the  residue  upon 
their  deaths,  whether  with  or  without  issue?  There  is  an 
entire  absence  of  any  such  provision,  and  I  cannot  but 
think  that  if  the  testator  had  intended  that  the  interests 
of  the  children  in  their  shares  of  the  annuity  should 
cease  and  fall  into  the  residue  upon  the  deaths  of  the 
children  he  would  have  expressly  so  provided,  as  he  has 
provided  in  the  event  of  the  daughters  dying  without 
issue.  There  is  this  further  observation  to  be  made:  these 
annuities  are  given  to  the  daughters  expressly  for  their 
lives,  but  there  is  no  such  limitation  upon  the  interests 
of  the  children.  It  was  said,  however,  for  the  Respon- 
dents, that  there  were  other  annual  sums  given  by  the 
will  upon  which  there  was  no  such  limitation,  but  these 
other  annual  sums  do  not  stand  in  contrast  with  express 
dispositions  for  life  immediately  preceding  them,  and 
upon  examining  the  will  it  will   be  found  that  these 

other 


CASES  IN  CHANCERY, 


187 


6ther  annual  sums  are  to  married  women,  and  that  there 
ire  directions  connected  with  them  which  of  theraseWes 
may  be  thought  to  lead  to  the  conclusion  that  they  werls 
to  be  limited  in  duration  to  the  lives  of  the  annuitants ; 
ibey  fteem  to  me  therefore  to  furnish  ho  argument 
against  the  annuities  to  the  children  of  the  daughters 
having  been  intended  to  be  perpetual.  Looking  to  the 
particular  dispositions  alone,  I  think  that  they  were  so 
intended.  Then  does  the  context  of  the  will  indicate 
the  contrary.  In  my  opinion  it  does  tiot,  I  think  it 
rather  in  favor  of  than  against  the  children  of  the 
daoghtersy  with  reference  more  particulat-ly  to  the  provi- 
sion contained  in  the  clause  as  to  the  appointment  of 
new  trustees,  which  was  noticed  in  the  argument. 
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With  respect  to  the  cases  upon  the  subject,  most  of 
which  were  referred  to  in  the  course  of  the  argument, 
I  have  carefully  examined  them,  and  in  my  opinion  none 
of  them  furnish  any  rule  at  all  governing  the  case  hefore 
us,  which  must  in  my  judgment  be  decideid  upon  the 
terms  of  the  particular  will.  It  was  strongly  urged  for  the 
Appellants,  that  this  case  falls  within  the  rule  laid  down 
in  'Heron  v.  Stokes  with  reference  to  funds  set  apart  for 
payment  of  annuities,  but  I  should  hesitate  long  before 
deciding  this  case  upon  that  ground.  For  the  Re- 
spondents the  cases  of  Innes  v.  Mitchell,  Blewitt  v. 
Roberts,  Yates  v.  Maddan  and  Wilson  v.  Maddison 
were  much  relied  on,  but  the  provisions  of  the  wills  in 
those  cases  were  very  different  from  the  provisions  of 
this  will,  and  I  can  find  no  principle  laid  down  in  those 
cases  which  can  govern  our  judgment  in  this  case. 


Upon  the  whole  therefore,  with  all  possible  deference 
to  the  judgment  of  the  late  Lord  Langdale,  I  dissent 
from  the  conclusion  at  which  he  arrived,  and  am  of  opi- 
nion, that  upon  the  true  construction  of  this  will  the 

children 


1S8 


CASES  IN  CHANCERY. 


1858. 


children  of  the  daughters  took  perpetual  annuities.  I 
have  the  less  hesitation  in  thus  differing  from  Lord 
LangdaUy  because  I  observe  that  the  case  of  Heron  v. 
Stokes  was  not  cited  in  the  argument  before  him,  and,  as 
the  case  stood  before  Lord  Langdale,  Blewitt  v.  Roberts 
was  the  governing  authority;  but  that  case,  as  to  the  only 
part  of  it  material  to  the  present,  has  since  been  consider- 
ably shaken.  There  may,  indeed,  be  some  grounds  for 
supporting  even  that  part  of  the  case,  but  they  were  not 
referred  to  in  the  judgment,  and  certainly  the  case  cannot 
be  considered  to  have  the  same  authority  as  it  had  when 
this  case  was  decided.  The  order  therefore  upon  this 
appeal  must  be  to  alter  the  declaration  contained  in  the 
order  under  appeal  in  conformity  with  the  opinion 
which  has  been  pronounced,  in  which  I  believe  my 
learned  Brother  concurs. 


TAe  Lord  Justice  Knight  Bruce. 

I  agree  in  my  learned  Brother's  conclusion  as  to  the 
effect  of  the  will  under  consideration,  nor  perhaps  should 
I  have  thought  the  point  one  of  difficulty  but  for  the 
opinion  of  Lord  Langdale  expressed  in  the  year  1846. 
Respectfully  dissenting  from  that  opinion,  I  am  not  persua- 
ded that  his  Lordship's  determination  would  have  been  as 
it  was  if  all  that  has  been  discussed  and  decided  since  had 
been  discussed  and  decided  before  that  year.  I  do  not 
however  say  that,  in  the  year  1846,  I  should  not  have 
interpreted  the  will  before  us  as  I  now  interpret  it. 


It  having  thus  been  decided  that  the  annuities  were 
perpetual  annuities  and  not  merely  annuities  for  life,  the 
further  questions  arose,  whether  the  daughters  took  the 
annuities  absolutely,  and  if  not,  whether  shares  in  the 
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annuities  devolved  upon  the  personal  representatives 
of  the  children  of  those  daughters  who  died  without 
leaving  any  issue  living  at  their  deaths,  and  the  case 
stood  over  that  these  points  might  be  argued. 

Mr.  Roundell  Palmer  and  Mr.  Dean  contended  that 
the  daughters  did  not  take  more  than  life  interests,  and 
that  those  children  only  who  survived  their  respective 
parents  took  indefeasible  interests.  They  referred  to 
the  cases  collected  in  Jarm.  on  Wills  (a),  Pinbury  v. 
Elkin  {Jb)y  Wilkinson  v.  South  (c),  Trotter  v.  Oswald  (rf), 
Westwood  V.  Southey  (e). 

Mr.  Lloyd  and  Mr.  Hobhouse,  contrd. 

We  contend  that  the  words  used  in  this  case  would 
have  given  an  estate  tail  to  the  daughters,  and  that 
therefore  the  subject  of  the  gift  being  personalty  they 
took  absolute  interests ;  Simmons  v.  Simmons  (/*),  Greene 
v.  Ward  {(g).  The  gift  over  is  on  failure  of  issue  of  the  first 
takers.  Now  in  the  gift  to  Charlotte  the  word  "  such" 
is  used,  which  shows  that  the  testator  used  words  of  refer- 
ence where  he  intended  a  reference.  "  Failure  of  issue," 
therefore,  roust  here  denote  general  failure  of  issue,  and  a 
gift  over  on  that  event  would  create  an  estate  tail.  In 
all  the  cases  referred  to  on  the  other  side  there  were  in 
the  same  sentence  with  the  gift  over  words  referring  to 
the  death  of  the  first  taker,  which  were  held  to  limit  the 
period  for  failure  of  issue.  But  if  the  Court  be  against 
us  on  this  point,  we  contend  that ''  issue  *'  must  be  con- 
strued "  children,'*  and  the  gift  over  cannot  take  effect 
except  in  the  event  of  a  daughter  never  having  children. 
The  words  give  to  the  children  vested  interests  im- 
mediately 
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mediately  on  their  births,  and  there  is  nothing  in  the  will 
to  take  them  away. 

The  Lord  Justice  Knight  Bruce. 

The  first  of  the  questions  now  before  us  is,  whether  the 
words  in  which  the  annuities  are  given  to  the  daughters 
are  sufficient  to  give  the  daughters  respectively  estates 
tail,  or  interests  analogous  to  estates  tail,  or  absolute  in- 
terests. There  are  instances,  no  doubt,  in  which  after  a 
gift  to  an  individual,  not  carrying  an  estate  tail  or  an  in- 
terest analogous  to  an  estate  tail,  or  an  absolute  interest, 
a  reference  to  a  failure  of  issue  of  that  person  has  been 
held  to  convert  the  gift,  which  without  it  would  hot  be  an 
estate  tail,  or  an  analogous  interest,  into  an  estate  tail  or 
An  absolute  interest.  That  construction  is  given  for  the 
purpose  of  effecting  the  intention  of  the  testator  to  be 
collected  fi'om  the  whole  instrument.  In  my  opinion  it 
is  plain  as  to  the  whole  of  the  gifts  under  immediate 
consideration,  whether  regarded  as  affected  or  as  not 
affected  by  the  context,  that  to  put  that  construction 
upon  the  words  before  us  would  disappoint  and  defeat 
the  testator's  intention,  and  not  execute  it.  The  remark 
may  not  be  always  important  in  such  controversies,  that 
what  in  a  will  would  be  a  gift  of  an  estate  tail  in  real 
estate  is  generally  or  universally  an  absolute  gift  of  per- 
sonalty, but  the  observation  is  seldom  not  worthy  of 
attention  and  in  this  will  it  is  particularly  worth  attending 
to.  I  am  of  opinion  that  we  should  be  contravening  the 
intention  of  the  testator  to  be  plainly  collected  from  the 
will  if  we  were  to  give  the  daughters  an  absolute  interest 
in  the  funds  producing  the  annuity. 


The  next  question  is,  whether  the  will  contains  any 
gift  as  to  this  property  in  favor  of  any  child  or  issue  of  a 
daughter  not  leaving  issue,  this  being  a  point  for  which 
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Mr.  Lloyd  and  Mr.  Hobkouse  have  very  ably  contended,  18t58. 
and  I  am  of  opinion  that  the  testator  has  said  plainly  in 
efiect  that  he  did  not  mean  to  give  to  any  child  or  issue 
of  adaughter,  who,  whether  having  or  not  having  had  a 
childi  should  die  without  leaving  issue.  The  conse- 
quence is,  in  my  judgment,  that  the  entirety  of  the  capital 
producing  the  annuity  of  each  daughter  who  died  without 
leaving  issue  fell  into  the  residue,  if  not  by  way  of  gift, 
then  in  the  absence  of  gift,  and  it  is  of  no  importance  by 
which  way  we  reach  that  conclusion. 

7%€  Lord  Justice  Turner. 

I  have  formed  the  same  opinion  as  my  learned  Brother 
on  these  points.  With  respect  to  the  question,  whether 
the  daughters  took  absolute  interests  by  reason  of  the 
limitation  over,  I  think  it  impossible  to  put  that  construc- 
tion on  the  will  consistently  with  the  disposition  of  the 
residue.  These  funds  are  to  fall  into  the  residue  on 
failure  of  issue  of  the  daughters,  and  the  residue  is  given 
to  the  daughters  themselves  on  failure  of  issue  of  the  son. 
It  could  not  have  been  the  intention  of  the  testator  to 
give  the  funds  absolutely  to  the  daughters  in  the  first 
instance  when  they  are  to  take  them  as  part  of  the  resi- 
di|e  after  the  death  of  the  son  and  on  failure  of  his 
issue. 

With  respect  to  the  other  question,  whether  the  chil- 
dren of  the  daughters  took  upon  their  births  vested  in- 
terests, which  were  not  afterwards  divested,  I  do  not  feel 
so  clear  upon  the  point  as  my  learned  Brother  appears  to 
be,  but,  looking  to  the  whole  context  of  the  will,  to  the 
expression  that  the  children  are  to  take  their  deceased 
parent's  shares,  and  to  the  use  which  the  testator  has 
made  of  the  word  "  issue  "  throughout  the  will,  referring 
it  so  frequently  to  children,  I  think  my  learned  Brother's 
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opinion  is  the  correct  one,  and  that  there  is  enough  upon 
the  will  to  show  that  the  children  of  the  daughters  were 
not  intended  to  take  absolutely,  unless  they  survived 
their  parents. 

Mr.  Hobhouse  pressed  us  with  the  argument,  that  the 
children  of  a  child  who  died  in  the  mother's  lifetime 
might  upon  this  construction  be  left  destitute ;  but,  on 
the  other  hand,  if  a  child  was  born  and  died  the  mo- 
ment after  its  birth,  the  interest  would  upon  his  con- 
struction pass  to  the  parent,  which  clearly  was  not  the 
intention  of  the  testator. 


npHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 
cellor    Wood,  on  a  special  case  reported  in  the 
Fourth  Volume   of   Messrs.  Kay  and  Johnsons  Re- 
ports  (a). 

By  a  settlement  made  on  the   15th  of  July^   1836, 


HUTCH  INS  V.  OSBORNE. 

July  27. 

Before  The 
Lords  Jus- 
tices. 

By  a  settle- 
ment lease- 
holds were 
limited  in  trust 
for  a  wife  for 
life,  with  re- 
mainder as  her  leasehold  property  was  limited  upon   trust  to  pay  the 

should  ap-        rents  to  a  wife  for  life,  for  her  separate  use,  and  after 
point,  with  re-   j^gr  decease,  upon  trust  for  such  person,  or  persons,  for 

mamders  over.  *^     ,  . 

The  husband     such  estates  and  interest,  and  in  such  manner  and  form, 

n^ml™   -  *  *"^  *^  *"^  ^^^  ^"^^  ends,  intents  and  purposes,  in  all 
duary  bequest   respects  as  her  husband  should  by  any  deed  or  instru- 

but  subject  as    ™^"^  ^"  writing,  to  be  by  him  legally  executed,  direct, 

to  such  pro-  limit 

perty  as  was 

comprised  in  (a)  Page  252. 

the  settlement, 

which  he  thereby  ratified  and  confirmed  in  all  respects,  to  the  trusts  thereof: — Held^ 

that  the  will  was  an  execution  of  the  power. 
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limit  or  appoint,  give  or  bequeath  the  same,  and  in  the        1858. 
meantime  and  until  or  in  default  thereof,  and  subject      ^^-^v^^ 

H I7TCH1N8 

thereto,  upon  trust  for  such  person  or  persons  as  under  9. 

the  statute  for  distribution  of  intestates'  estates  might  be      Owo*»b« 
or  become  entitled  thereto. 

The  husband  by  his  will,  made  in  1850,  ader  giving 
several  legacies,  bequeathed  all  other  his  estate,  property 
and  effects  whatsoever,  which  he  might  be  possessed  of, 
interested  in,  or  entitled  unto,  at  his  decease  to  his  wife 
absolutely,  subject  to  the  payment  of  the  legacies,  and 
also  subject  as  to  such  parts  thereof  respectively  as  were 
comprised  in  the  settlement  to  that  indenture,  and  the 
trusts  thereby  declared,  which  indenture  he  thereby 
ratified  and  confirmed  in  all  respects. 

The  question  was,  whether  this  was  an  execution  of 
the  power  in  the  settlement. 

The  yice-Chancellor  held  that  it  was,  and  the  Plain- 
tiff appealed. 

Mr.  W.  Hislop  Clark,  for  the  Appellant. 

By  making  the  bequest  subject  to  the  settlement,  and 
ratifying  the  settlement  in  all  respects,  an  intention  on  the 
part  of  the  testator  is  indicated  that  his  will  should  not 
operate  as  an  execution  of  the  power. 

Mr.  Sidney  Smith  and  Mr.  Joseph,  for  the  children  of 
Silas  Hutchins,  referred  to  Lake  v.  Currie  (a). 

The  Lord  Justice  Knight  Bruce  said,  that  the 
decree  of  the  Vice-Chancellor  was,  in  his  Lordship's 
opinion,  clearly  right 

(fl)  15  Beav.  476. 

The 
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7^  Lord  Justice  Turner. 

I  have  no  doubt  in  this  case.  It  is  dear  that  the  tes- 
tator intended  to  dispose  of  some  interest  in  the  property 
comprised  in  the  settlement.  I  see  no  intention  indicated 
to  the  contrary  of  the  will  operating  as  an  execution  of 
the  power. 

Appeal  dismissed. 


Jfi/y  27. 

Before  The 
Lords  Jus- 
tices. 

Where  ex- 


In  the  Matter  of  DAVIS'S  ESTATE  and  of  THE 
CRYSTAL  PALACE  AND  WEST  END 
RAILWAY  ACT. 

Ex  parte  DAVIS. 


npHIS  was  an  appeal  from  the  refusal  of  the  Master  of 

the  Rolls  to  make  an  order  for  the  application  of  a 

sum  paid  into  Court  under  the  Lands  Clauses  Consolida- 

pentes  had  ^j^^j  ^^^  jj,  payment  of  the  expenses  of  rebuildinfi:  houses 
been  incurred  '^  -^         ^  ^  ® 

by  a  tenant  on  some  land  forming  part  of  the  property  devised  by  a 
a**wilMn  re-  ^^^''  Other  land  devised  by  which  to  the  same  uses  as 
instating  struc-  the  former  had  been  taken  by  the  Crystal  Palace  and 

portion  of  the     West  End  Railway  Company  under  their  AcL 
devised  pro- 
perty, in 

conformity  The  will  was  that  of  Mr.  Hammond  Davis,  who  thereby 

quirementTof  ^^^vised  houses  in  Frying-Pan  Alley,  Lambeth,  and  in 
rtie  Metropo-     Tooley  Street,  Southwark,  and  also  land  at  Norwood,  to 

Act,  which       ^^^  US6  ^f  '^is  ^if<^  for  li'^^y  ^1^^  remainder  to  uses  in 

authorizes  the  favor  of  his  children.  The  Crystal  Palace  and  West 
Commissioners  '^ 

to  sell  the  End 

structures  if 

the  owner  refuses  or  neglects  to  pay  the  expenses  of  reinstatement: — Heldf  that  these 

expenses  constituted  a  charge  on  the  property,  and  that  their  repayment  was  a  proper 

application  of  the  proceeds  of  other  lands  devised  to  the  same  uses,  and  taken  under 

the  Lands  Clauses  Consolidation  Act. 
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End  Railway  Company  had,  under  the  compulsory 
powers  of  their  Act,  taken  part  of  the  devised  land  at 
Norwood^  and  the  purchase-money  had  been  paid  into 
Court  under  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act.  Afterwards  the  houses  in  Frying-Pan 
Alley  and  Tooley  Street  were,  under  the  provisions  of  the 
Metropolitan  Buildings  Act  (a),  certified  to  be  danger- 
ous. 


1858. 


£j  paitc 
Davis. 


(a)  18  &  19  Vict.  c.  122,  s. 
72.  If  such  certificate  is  to  the 
efiect  that  such  structure  is  not  in 
a  dangerous  state,  no  further  pro- 
ceedings shall  be  bad  in  respect 
thereof;  but  if  it  is  to  the  effect 
that  the  same  is  in  a  dangerous 
state,  the  Commissioners  shall 
cause  the  same  to  be  shored  up 
or  otherwise  secured,  and  a  proper 
hoard  or  fence  to  be  put  up  for 
the  protection  of  passengers,  and 
shall  cause  notice  in  writing  to  be 
given  to  the  owner  or  occupier 
of  such  structure,  requiring  him 
forthwith  to  take  down,  secure  or 
repair  the  same,  as  the  case  re- 
quires. 

Sect  73.  If  the  owner  or  oc- 
cupier to  whom  notice  is  given  as 
last  aforesaid  fails  to  comply  as 
speedily  as  the  nature  of  the  case 
permits  with  the  requisition  of  such 
notice,  the  said  Commissioners 
may  make  complaint  thereof  be- 
fore a  justice  of  the  peace,  and  it 
•hall  be  lawful  for  such  justice  to 
order  the  owner,  or  on  his  default 
the  occupier,  of  any  such  structure 
to  take  down,  repair  or  otherwise 
secure  to  the  satisfaction  of  the 
sur\'eyor  who  made  such  survey 
as  aforesaid,  or  of  such  other  sur- 
veyor as  the  said  Commissioners 
may  appoint,  such  structure   or 

Vol.  III. 


such  part  thereof  as  appears  to 
him  to  be  in  a  dangerous  state, 
within  a  time  to  be  fixed  by  such 
justice ;  and  in  case  the  same  be 
not  taken  down,  repaired  or  other- 
wise secured  within  the  time  so 
limited,  the  said  Commissioners 
may,  with  all  convenient  speed, 
cause  all  or  so  much  of  such  struc- 
ture as  is  in  a  dangerous  condition 
to  be  taken  down,  repaired  or 
otherwise  secured  in  such  manner 
as  may  be  requisite ;  and  all  ex- 
penses incurred  by  the  said  Com- 
missioners in  respect  of  any  dan- 
gerous structure  by  virtue  of  the 
second  part  of  this  Act  shall  be 
paid  by  the  owner  of  such  struc- 
ture, but  without  prejudice  to  his 
right  to  recover  the  same  from 
any  lessee  or  other  person  liable 
to  the  expenses  of  repairs. 

Sect.  74.  If  such  owner  can- 
not be  found,  or  if  on  demand 
he  refuses  or  neglects  to  pay  the 
aforesaid  expenses,  the  said  Com- 
missioners, afler  giving  three 
months*  notice  of  their  intention 
to  do  so,  by  posting  a  printed  or 
written  notice  in  a  conspicuous 
place  on  the  structure  in  respect 
of  which  or  of  part  of  which  they 
have  incurred  expense,  or  on  the 
land  whereon  it  stands,  may  sell 
such   structure,  and    they  shall, 

L  D.J. 
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1858.  ous,  and  required  to  be  taken  down,  secured  or  repaired. 
''•^^^^^      A  demand  was  made  and  notice  posted  up  according  to 

DaCis.^  the  Act,  the  notice  stating  that  if  the  expenses  incurred 
by  the  Commissioners  were  not  paid  by  a  specified  day 
the  Commissioners  would  sell  the  structure  under  the 
74th  section  of  the  Act.  In  consequence  of  these  pro- 
ceedings the  tenant  for  life  paid  the  fees  and  charges  and 
rebuilt  the  houses  at  an  expense  exceeding  the  amount 
of  the  money  paid  into  Court  for  the  purchase  of  the  land 
at  Norwood. 

By  her  petition,  which  was  the  subject  of  the  appeal, 
she  prayed  that  this  money  might  be  applied  towards  the 
repayment  of  the  above  expenses.  The  Master  of  the 
Rolls  declined  to  make  an  order,  doubting  whether  the 
expenses  were  a  charge  on  the  property  within  the  mean- 
ing of  the  69th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  the  Metropolitan  Buildings  Act  only  autho- 
rizing a  sale  in  the  event  of  the  owner  not  being  found, 
or  refusing  or  neglecting  on  demand  to  pay  them,  which 
had  not  here  been  the  case. 

Mr.  Selwyn  and  Mr.  Fields  for  the  Appellant,  referred 
to  Ex  parte  Shaw  (a).  Ex  parte  Lockwood  {b)  and  Re 
Wriffht^s  Estate  (c). 

The  Lord  Justice  Knight  Bruce. 

It  appears  from  the  affidavits  that  the  e)fpenses  in 

question  were  incurred  for  substantial  repairs,  and  that  if 

the  tenant  for  life  had  not  paid  the  money  the  property 

must  have  been  sold.     The  case  ap])ears  to  me  to  be 

within 
aAer  deducting  from  the  proceedB  (a)  4  Y.  4*  C.  506. 

of  such  sale  the  amount  of  all  ex-  (6)  14  Beav,  158. 

penses  incurred  by  them,  restore  (r)  6  W.  R  718. 

the  surplus  (if  any)  to  the  owner. 
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witln'n  the  spirit  of  the  69th  section  of  the  Lands  Clauses        1858. 

Consolidation  Act.     I  think  that  the  order  for  payment  ^^^^ 

'^  •'  Ex  parte 

of  the  money  to  the  Petitioner  may  he  made.  Davis. 


2%«  Lord  Justice  Turner. 

Whether  the  case  is  or  is  not  within  the  words  of  the 
Act  of  Parliament,  it  is  plainly,  in  my  opinion,  within  its 
equity  and  spirit.  I  remember  a  case  before  Lord  JEldon, 
many  years  ago,  and  not  reported,  in  which,  on  the  oc- 
casion of  the  construction  of  the  New  Kent  Hoad,  the 
vicarage  house  of  Camberwell  had  been  cut  through,  leav- 
ing only  half  of  the  vicar*s  kitchen  standing,  and  that  part 
exposed.  In  that  case  Lord  Eldon^  though  expressing 
considerable  doubt,  directed  that  part  of  the  money  paid 
into  Court,  and  which  under  the  Act  was  directed  to  be 
laid  out  to  similar  uses  as  those  to  which  the  land  taken 
was  liable,  should  be  applied  in  the  restoration  of  the 
damage  done  to  the  vicarage. 

Order  made. 


L2 


148 


CASES  IN  CHANCERY, 


1858. 


BRIGHT  V.  LARCHER. 


npHIS  was  an  appeal  of  a  Defendant  from  the  decision 
"^  of  the  Master  of  the  Rolls  upon  the  construction  of 
the  will  of  a  testator  named  Wi/liam  Bright,  dated  the 
7th  of  January  1822,  the  questions  being  whether  an 
annuity  and  the  arrears  of  it  and  certain  legacies  were 


July  27. 

Before  The 
Lords  Jus- 
tices. 

A  testator  by 
his  will  gave 
a  life  annuity 
which  he  di- 

issuing  out  of    payable  out  of  the  proceeds  of  the  testator's  real  estate. 

his  real  estate 
until  a  nephew 
attained 
twenty-one, 
and  thence- 
forth out  of 
his  personal 
estate.     He 
directed  the 
real  estate  to 
be  sold  by 
trustees,  (who 
were  also  ex- 
ecutors of 
the  will,)  on 
the  nephew 
attaining 
twenty-one, 
and  the  pro- 

held  upon  the  should  attain  the  age  of  twenty-one  years.  And  he  em- 
trusts  therehi-  powered 
after  declared. 
He  also  di- 
rected the  trustees  to  sell  his  personal  estate,  and  out  of  the  proceeds  to  pay  his  debts, 
funeral  and  testamentary  expenses  and  legacies,  and  to  invest  the  residue,  with  the 
surplus  rents  and  profits  of  the  real  estate  until  it  was  sold,  and  the  proceeds  of  it  after 
the  sale,  and  stand  possessed  of  the  investments  upon  trust  to  set  apart  thereout  a 
fund  for  payment  of  the  annuity,  and  on  its  determination  to  apply  the  fund,  set 
apart  to  answer  it,  in  the  same  manner  as  was  tlierein  directed  with  respect  to  the 
residue  of  the  personal  estate.  And  he  gave  the  residue  of  the  trust  fund  to  his 
nephew.  An  insufficient  fund  was  set  apart  to  answer  the  annuity,  of  which  there 
were  consequently  arrears  at  the  annuitant  s  death  : — Hf/^, 

1.  That  the  legacies  were  payable  out  of  the  proceeds  of  the  real  as  well  as  of  the 
personal  estate. 

2.  That  the  annuity  was  also  payable  out  of  the  mixed  fund. 

3.  That  the  arrears  of  it  were  payable  out  of  the  fund  set  apart  to  answer  it. 


By  the  will  the  testator  bequeathed  150/.  to  such  per- 
son or  persons  as  Harriet  Offord  Hinson  should  by 
her  will  appoint,  to  be  paid  to  such  person  or  persons 
within  three  calendar  months  next  after  her  decease. 
And  he  gave  and  bequeathed  to  her  and  her  assigns  for 
her  life,  in  case  she  should  so  long  remain  unmarried,  an 
annuity  or  clear  yearly  rent-charge  or  sum  of  50/.,  to  be 
issuing  and  payable  out  of  all  his  messuages,  farms,  lands, 
tenements  and  hereditaments  whatsoever,  whether  free- 
hold or  copyhold,  until  one  of  the  children  of  either  of 
the  testator's  brothers,  Josias  Bright  and  John  Bright, 
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powered  her  to  distrain,  for  the  annuity  (in  case  it  should  1858. 
be  in  arrear  for  twenty-one  days)  upon  any  of  the  here- 
ditaments charged  with  the  payment  thereof.  And  he 
declared  that  when  and  so  soon  as  any  one  of  the  chil- 
dren of  either  of  his  said  brothers  should  attain  his  or 
her  age  of  twenty-one  years,  all  his  real  estate  should 
be  discharged  from  the  payment  of  the  annuity  to  JTiorr- 
riet  Offord  Hinson,  and  that  the  power  given  to  her 
of  distress  and  entry  and  perception  of  the  rents  and  pro- 
fits of  his  real  estate  should  cease  and  be  void,  it  being 
his  will  and  desire,  that  from  and  after  that  time  the 
annuity  should  be  paid  and  payable  out  of  his  personal 
estate  only,  as  therein  mentioned.  And  he  thereby  re- 
quired Harriet  Offord  Hinson  to  execute  any  release 
that  might  be  considered  necessary  by  his  trustees  and 
executors  for  discharging  his  real  estate  from  the  pay- 
ment of  the  annuity,  provided,  nevertheless,  that  in  case 
she  should  at  any  time  thereafter  become  married,  then, 
from  and  immediately  after  such  her  marriage,  the  testa- 
tor thereby  revoked  and  made  void  the  payment  of  the 
said  annuity,  and  in  lieu  thereof  gave  to  her  the  sum  of 
200Lf  to  be  paid  to  her  within  three  calendar  months 
next  after  such  her  marriage.  And  he  gave  to  trus- 
tees, whom  he  named  and  appointed  also  executors,  their 
heirs  and  assigns,  all  and  every  his  freehold  and  copyhold 
messuages,  farms,  lands,  tenements  and  hereditaments 
in  Essex^  and  all  other  his  real  estates  whatsoever  and 
wheresoever  (subject  and  charged,  nevertheless,  and  the 
testator  did  thereby  subject  and  charge  the  same  to  and 
with  the  payment  of  the  aforesaid  annuity  of  50/.  to 
Harriet  Offord  Hinson^  for  and  during  her  life,  or  until 
her  marriage  as  before  mentioned,  until  one  of  the  chil- 
dren or  either  of  his  said  brothers  should  attain  the  age 
of  twenty- one  years)  unto  the  trustees,  their  heirs  and 
assigns,  upon  trust,  as  soon  as  any  one  of  the  children  of 
either  of  the  testator's  brother's,  Josias  Bright  and  John 

Bright 


IdO 
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Briubt 

V. 

Larcreb. 


iiright  should  attain  bis  or  her  age  of  twenty-one  years, 
to  sell  and  dispose  of  all  and  every  the  messuages,  lands, 
tenements  and  hereditaments  thereinbefore  devised,  and 
to  stand  and  be  possessed  of  and  interested  in  the  money 
arising  from  the  sale  or  sales,  ahd  of  the  rents,  issues  and 
profits  of  the  same  hereditaments  and  premises  in  the 
meantime  and  until  such  sale  or  sales  should  be  made 
as  aforesaid  upon  the  trusts  thereinafter  expressed.  And 
he  gave  and  bequeathed  unto  the  trustees,  their  execu- 
tors, administrators  and  assigns,  all  his  personal  estate 
not  thereby  specifically  bequeathed,  upon  trust  to  sell 
and  dispose  of  and  convert  into  money  such  part  of 
the  personal  estate  as  should  not  consist  of  money, 
parliamentary  stocks  or  funds  of  Great  Britain^  or 
government  securities  or  mortgages  upon  real  estates, 
and  should  stand  and  be  possessed  of  and  interested 
in  the  money  into  which  the  same  should  be  so  con- 
verted, and  of  and  in  such  part  of  the  same  as  should 
consist  of  money,  parliamentary  stocks  or  funds  of  Oreai 
JBritain,  government  securities  or  mortgages  upon  real 
estates,  upon  the  trusts  thereinafter  mentioned.  And 
he  thereby  declared  and  directed  that  the  trustees,  their 
executors,  administrators  and  assigns,  should  stand  and 
be  possessed  of  and  interested  in  all  that  part  of  his 
personal  estate  which  he  had  directed  to  be  converted 
into  money,  and  of  and  in  the  money,  parliamentary 
stocks  or  funds  of  Great  Britain,  government  securi- 
ties or  mortgages  of  or  to  which  he  should  be  possessed 
or  entitled  at  the  time  of  his  decease,  upon  trust,  by  and 
with  and  out  of  the  same  to  pay  the  testator's  debts,  lega- 
cies, funeral  expenses  and  the  charges  of  proving  his 
will  and  other  incidental  expenses  attending  the  execu- 
tion thereof,  and  lay  out  and  invest  in  their  or  his  names 
or  name  such  part  of  the  surplus  or  residue  thereof  as 
should   not  consist  of  parliamentary  stocks  or   public 

funds 
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funds  of  Oreat  Britain^  government  securities  or  mort- 
gages upon  real  estate,  together  with  the  rents,  issues 
and  profits  of  his  real  estate  from  the  time  of  his  decease 
until  sale  thereof,  and  also  all  the  monies  to  arise  by  sale 
of  his  real  estate  thereinbefore  devised,  in  the  purchase 
of  a  share  or  shares  of  the  parliamentary  stocks  or  funds 
of  Cheat  Britain^  or  at  interest  upon  government  or 
real  securities  in  Englandy  and  should  from  time  to  time, 
at  their  or  his  discretion,  alter,  vary  and  transfer  the  same 
stocks,  funds  and  securities,  and  also  the  government 
securities  or  mortgages  of  or  to  which  the  testator  should 
be  possessed  or  entitled  at  the  time  of  his  decease,  which 
should  not  be  applied  for  or  towards  the  payment  of 
his  debts,  legacies,  funeral  expenses  and  the  charges  of 
proving  his  will  and  other  incidental  expenses  attending 
the  execution  thereof,  and  should  stand  and  be  possessed 
of  and  interested  in  the  said  several  monies,  stocks,  funds 
and  securities,  and  the  interest,  dividends  and  annual 
produce  and  accumulations  thereof,  upon  and  for  the 
trusts,  intents  and  purposes  thereinafter  expressed  and 
contained  of  and  concerning  the  same  (that  was  to  say), 
upon  trust  to  continue  invested  so  much  and  such  part 
of  the  trust  monies,  stocks,  funds  and  securities  as  should 
be  by  the  trustees  thought  adequate  and  sufficient  to 
answer  the  payment  of  the  said  annuity  or  yearly  sum  of 
60/.  to  Harriet  Offord  Hinson^  and  should  pay  thereout 
the  same  annuity  to  her  accordingly  at  the  tiroes  and 
in  manner  thereinbefore  directed,  and  from  and  immedi- 
ately aAer  the  decease  or  marriage  of  the  said  Harriet 
Offord  Hinson  should  stand  and  be  possessed  of  and 
interested  in  the  monies,  stocks,  funds  and  securities  so 
invested  for  payment  of  the  said  annuity,  upon  trust  to 
pay  and  apply  the  same  in  such  and  the  same  manner 
as  the  testator  had  directed  the  residue  of  his  personal 
estate  (o  be  paid  and  applied ;  and  as  to  all  the  rest,  resi- 
due and  remainder  of  the  trust  monies,  stocks,  funds  and 

securities 
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1858.       securities  and  the  accumulations  thereof,  upon  trujt,  to 

^^^^^^      pay  and  divide  the  same  unto  and  equally  amongst  all 
Uriqht        *  ^       ^  o 

V.  and  every  the  child  and  children  lawfully  begotten  or  to 

Larcher.  Jj^  begotten  of  his  the  testator's  aforesaid  two  brothers 
Josias  Bright  and  John  Bright  that  should  be  born  at 
the  time  any  one  of  such  children  should  attain  the  age 
of  twenty-one  years,  at  their  several  respective  ages  of 
twenty-one  years,  with  some  executory  bequests  in  the 
events  therein  mentioned,  but  not  material  to  be  set 
forth. 

The  testator  died  soon  after  the  date  of  his  will.  The 
Plaintiff,  who  was  a  son  of  the  testator's  brother  John 
Bright^  attained  his  age  of  twenty-one  years,  and  the 
trustees  under  the  trusts  of  the  will  thereupon  sold  the 
whole  of  the  testator's  real  estate,  and  invested  part  of 
the  proceeds  in  the  purchase  of  1,472/.  45.  2rf.  reduced 
£3  per  Cent.  Annuities,  the  dividends  of  which  they  paid 
to  Harriet  Offord  Hinson  in  respect  of  her  annuity, 
leaving,  however,  an  annual  deficiency  of  5/.  16^.  9(2., 
and  at  her  decease,  which  took  place  on  the  15th  of 
October^  1856,  the  total  deficiency  amounted  to  80/.  She 
made  a  will,  exercising  the  power  of  appointment  by 
giving  the  150/.  mentioned  in  the  testator's  will  to  James 
Riley y  and  the  Appellant  Henry  Whitehead^  who  claimed 
payment  of  the  150/.  and  of  the  80/.  out  of  the  sum  of 
stock  set  apart  to  answer  the  annuity. 

The  Plaintiff  then  instituted  the  present  suit  as  one  of 
the  residuary  legatees,  seeking  by  his  bill  that  the  sum 
of  stock  set  apart  to  answer  the  annuity  might  be  ap- 
plied according  to  the  trusts  of  the  will,  and  that  it  might 
be  declared  that  Harriet  Offord  Hinson  s  will  was  in- 
operative as  related  to  the  bequest  of  150/.,  and  that  it 
might  be  declared  that  on  the  Plaintiff  attaining  twenty- 
one  the  annuity  ceased  to  be  a  charge  on  the  real  estate, 

and 
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and  that  the  Plaintiffs  proportion  of  the  sum  of  stock  set  1858. 
apart  to  answer  it  might  be  paid  as  in  the  bill  mentioned, 
and  that  the  executors  of  the  annuitant  might  refund 
the  payments  made  on  account  of  the  annuity  during 
the  annuitant's  life  out  of  the  dividends  on  the  stock,  on 
the  ground  that  the  stock  was  purchased  with  the  pro- 
ceeds of  the  real  estate. 

By  the  decree  ot  the  Master  of  the  Rolls  under  ap- 
peal, dated  the  6th  of  May^  1858,  it  was  declared  that 
the  above-mentioned  legacy  of  150/.  and  two  other  lega- 
cies bequeathed  by  the  will  of  William  Bright  were  not, 
nor  was  any  of  them,  charged  by  his  will  upon  the  pro- 
ceeds of  sale  of  his  real  estates,  and  that  the  same  were 
not  payable  out  of  the  1,472/.  45.  2d.  Reduced  Annuities 
then  standing  in  the  name  of  the  Accountant*General  of 
the  Court,  in  trust  in  the  cause,  as  representing  such 
proceeds  of  sale  of  real  estate,  and  that  the  annuity  of 
60/.  by  the  will  given  to  Harriet  Offord  JBinson  for  her 
life,  or  until  her  marriage,  was  charged  by  the  will  upon 
the  proceeds  of  sale  of  the  testator's  real  and  personal 
estate;  and  after  certain  directions  for  the  taxation  of 
costs,  it  was  ordered,  that  so  much  of  the  l,4f72L  45.  2d. 
Reduced  Annuities  as  would  raise  the  total  amount  of 
the  costs,  except  as  therein  mentioned,  should  be  sold, 
and  the  costs  paid  out  of  the  proceeds.  And  it  was  or- 
dered, that  so  much  more  of  the  Reduced  Annuities  as 
would  raise  the  sum  of  80/.,  the  amount  mentioned  in  the 
affidavit  of  the  Defendant  James  Riley  to  be  due  in  re- 
spect of  the  arrears  of  the  annuity,  should  be  sold,  and 
the  proceeds  be  paid  to  the  Defendant  Henry  Whitehead 
as  the  surviving  executor  of  Harriet  Offord  Hinson; 
and  the  residue  of  the  Reduced  Annuities  were  to  be 
paid  to  the  different  persons  mentioned  in  the  decree, 
being  persons  claiming  under  the  residuary  legatees. 

From 
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1858.  From  this  decision  the  Defendant  Whitehead  appealed, 

g  80  far  as  it  declared  (hat  the  legacy  of  150/.  bequeathed 

V.  to  the  testamentary  appointees  of  Harriet  Offord  Hinum 

was  not  charged  by  the  will  upon  the  proceeds  of  sale  of 

the  real  estates  of  William  Bright^  and  was  not  payable 

out  of  the  ly47S/.  4«.  9td.  Reduced  Annuities. 

Mr.  Selwyn  and  Mr.  J,  T.  Humphreys  supported  the 
appeal. 

Mr.  R,  Palmer  and  Mr.  Nalder  for  the  Plaintiff. 

Mr.  O.  L.  Ru$sell  and  Mr.  Baffskatoe,  jun.,  for  Other 
Respondents. 

On  behalf  of  the  Respondents  it  was  insisted  that  the 
decree  ought  to  have  been  more  favorable  to  them,  and 
that  neither  the  annuity  nor  the  arrears  ought  to  have 
been  directed  to  be  paid  out  of  the  fund  in  Court. 

The  following  cases  were  referred  to:  —  Bench  v. 
Byle8{a\  Francis  v.  Clemow(Jb\  Wheeler  v.  Howell  {c) 
and  Baher  v.  Baher  (d). 

Hie  Lord  Justice  Knight  Bruce. 

If  the  letter  of  the  will  had  been  against  the  payment 
of  the  annuity  and  the  legacies  out  of  the  proceeds  of  the 
real  estate,  I  think  that  the  spirit  would  have  been  strong 
enough  to  overcome  the  letter.  But,  in  my  opinion,  the 
letter  of  this  will  '^  omni  considerata  scriptur^"  is  also  in 
favor  of  the  payment  out  of  these  proceeds.  With  regard 
to  the  arrears  of  the  annuity  I  have  some  doubt,  but  no 

more 

(fl)  4  Madd,  187.  (c)  3  K.  4-  J.  198. 

(6)  Kay,  435.  (d)  6  H.  of  L  Cat.  616. 
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more  than  a  doubt.    The  Master  of  the  Rolls  has  given  1858. 

the  annuitant  the  arrears.     The  Lord  Justiee  takes  the  Z^^ 

same  view.     My  doubt  is  therefore  immaterial.  v. 


Larcbes. 


The  Lord  Justice  Turner. 

There  are  three  questions  in  this  case.  First,  whether 
the  annuity  was  charged  on  the  proceeds  of  the  real  es- 
tate. Now,  the  testator  has  directed  the  real  estate  to  be 
aoldy  and  the  proceeds  to  be  invested  with  those  of  the 
personal  estate,  and  with  the  rents,  issues  and  profits  of 
the  re^l  estate  until  the  sale,  and  he  has  directed  that  a 
fund  to  secure  the  annuity  should  be  set  apart  out  of 
what  would  then  constitute  the  whole  amalgamated  pro- 
perty. I  think  the  annuity  is  thus  charged  on  the  pro- 
ceeds of  the  real  estate. 

The  second  question  is,  whether  the  legacies  are 
charged  on  the  proceeds  of  the  real  estaite.  I  confess 
that  I  should  have  had  a  good  deal  of  doubt  on  thid 
question  if  it  had  turned  entirely  on  the  trust  directing 
investment,  for  it  would  be  consistent  with  the  words  de- 
claring that  trust  that  the  testator  might  have  intended 
the  legacies  to  be  paid  only  out  of  the  personal  estate, 
and  that  the  residue  of  the  personal  estate,  after  paymenft 
of  the  legacies,  should  constitute  the  amalgamated  fund, 
the  legacies  being  payable  before  and  not  after  the  amal- 
gamation. But  the  case  does  not  rest  on  those  words 
only,  for  the  testator  has  directed  a  fund  to  be  set  apart 
out  of  the  amalgamated  assets  to  answer  the  annuity,  and 
has  directed  the  fund  so  set  apart  to  be  disposed  of  as 
the  residuary  personal  estate  had  been  disposed  of.  Now, 
the  residuary  personal  estate  had  been  directed  to  be  ap- 
plied in  payment  of  the  debts,  legacies  and  funeral  and 
testamentary  expenses,  and  the  authorities  show  that  a 
direction  for  the  disposition  of  the  proceeds  of  real  estate 

in 
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in  the  same  way  as  the  residuary  personal  estate  is  as 
much  a  direction  to  apply  the  fund  to  the  purposes  to 
which  the  residuary  estate  is  applicable  as  if  those  pur- 
poses had  been  declared  with  respect  to  the  proceeds 
themselves.  Kidney  v.  Coussmaker  (a)  is  a  case  of  great 
importance  and  authority  upon  this  pointy  as  having  not 
only  been  decided  by  Lord  Thurlow,  but  affirmed  on  a 
rehearing  before  Lord  Loughborough,  Lord  Thurlow*t 
successor  (6).  In  that  case  Lord  Loughborough  said — 
''It  is  not  going  a  great  way  too  far  to  say  that,  where 
real  estate  is  devised  to  executors,  and  there  is  a  declara- 
tion that  they  shall  sell,  and  the  produce  shall  go  as  the 
residue  of  the  personal  estate,  that  it  shall  go  subject  to 
all,  that  would  affect  the  residue  of  the  personal  estate^ 
i.e.  to  debts."  Therefore,  on  the  authorities,  as  well  as 
on  the  words  of  this  will,  I  think  that  the  proceeds  of  the 
real  estate  are  charged  with  the  legacies. 


The  third  question  is,  whether  the  arrears  of  the  an- 
nuity are  chargeable  on  this  fund  arising  from  the  real 
estate.  I  do  not  intend  to  intimate  the  least  doubt  as  to 
the  decision  of  the  House  of  Lords  in  Baker  v.  Baker, 
I  agree  with  the  decision  in  that  case,  but  I  think  the 
present  case  distinguishable  from  it,  in  this  respect,  that 
here  there  is  an  ultimate  direction  that  the  fund  shall 
be  applied  as  the  residue  is  to  be  applied.  Now,  no  one 
can  take  the  residue  until  after  payment  of  the  arrears 
of  the  annuity.  On  these  grounds,  and  without  ex- 
pressing an  opinion  upon  the  points  on  which  the  Master 
of  the  Rolls  decided  this  last  question,  as  to  which  I 
have  some  doubt,  I  think  the  decision  right  in  this  re- 
spect also. 

Appeal  dismissed. 

(a)  1  Ves.  jun.  436.  Lords  :  see  notes,  1  Ves.  jun,  447, 

(6)  2   Vet,  jun.  267.     It  was      and  2  Ibid.  269,  2nd  edit, 
abo  affirmed   in   the   House   of 
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CORMACK  V.  BEISLY. 


Julif  28. 


npHIS  was  an  appeal  from  the  decision  of  Vice-Chan-     Before  The 
cellor  Wood,  as  to  the  rights  of  the  parties  to  the      ^tices."*" 
present  suit  in  a  sum  payable  in  respect  of  the  costs  of  Where  a  so- 
another  suit  of  Windsor  v.  Cross^  and  some  suits  supple-  "^^^^  °y 
mental  to  the  last-mentioned  suit.  with  his  client 

retired  from 
the  conduct  of 

The  suit  of  Windsor  v.  Cross  was  instituted  in  the  year  t^e  ""^  ^^^ 
1850}  for  the  administration  of  the  estate  of  William  citor conducted 
Henry  Cross.  ''^  thenceforth 

'^  to  Its  conclu- 

sion : — Heldf 

The  solicitors  for  Edward  Windsor,  the  Plaintiff  in  ^VefidenS'"  m 
that  suit,  at  the  commencement  of  it  were  Messrs.  Taylor  the  fund  appli- 
and  Collisson,  but  sometime  afterwards  Edward  Flower,  payment  of 

one  of  the  Defendants  to  the  present  suit,  was  substituted  fo'^»  ^^f.^  5^® 

latter  solicitor 

as  Windsor's  solicitor.     Flower  paid  to  Messrs.  Taylor  had  priority. 
and  Collisson  their  costs  in  that  suit  amounting  to  about 
S50L     Windsor,  however,  never  paid  to  Messrs.  Taylor 
and  Collisson  or  to  Flower  anything  whatever  on  ac- 
count of  the  costs  of  the  suits. 


By  an  indenture  dated  the  13th  of  June,  1851,  and 
made  between  Flower  of  the  one  part  and  Elizabeth 
Knight  (another  Defendant  to  the  present  suit)  of  the 
other  part,  after  reciting  the  solicitorship  of  Flower  in 
the  suit  of  Windsor  v.  Cross  and  matters  incidental 
thereto,  and  that  about  1,700/.  was  then  due  to  him  for 
costs  incurred  in  the  said  suit,  it  was  witnessed  that,  in 
consideration  of  310/.  then  advanced  to  him  by  Elizabeth 

Knight, 
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1858.  Knight f  he  assigned  and  transferred  to  Elizabeth  Knight, 

^"  her  executors,  administrators  and  assigns,  all  the  sums 

V.  of  money  owing  to  him  by  Windsor  in  the  former  suits 

Beislt.  f^j.  ^Qg^  j^j^j  costs,  charges  and  expenses. 

As  a  collateral  security  for  the  loan,  Mr.  Thomas  CoT' 
mackf  since  deceased  (who  was  the  solicitor  for  Mrs. 
Knight  in  the  negociation  of  the  loan  and  mortgage), 
endorsed  for  her  a  bill  of  exchange,  drawn  by  Windsor 
upon  and  accepted  by  Flower,  for  310/.  and  interest, 
payable  eighteen  months  after  date. 

On  the  10th  of  August,  1852,  Flower  was  in  embar- 
rassed circumstances  and  unable  to  find  the  means  of 
carrying  on  the  suits,  whereupon  Windsor  applied  to 
Messrs.  JBeislg  and  Head,  who  consented  to  conduct  them 
on  the  condition  that  Flower  (who  was  well  acquainted 
with  all  the  details  of  the  suits)  should  act  as  their  agent 
therein.  This  was  agreed  to,  and  the  suits  were  carried 
on  in  conformity  with  the  agreement  until  February, 
1853,  when  Flower  left  England,  and  thenceforth  Messrs. 
Beisly  and  Head  carried  on  the  suits  as  solicitors  for 
Windsor  on  their  own  account. 

Simultaneously  with  the  last-mentioned  agreement 
another  was  entered  into,  dated  the  lOlh  of  August, 
1852,  between  Flower  of  the  one  part  and  Beisly  and 
Read  of  the  other  part.  This  agreement  recited  that,  at 
the  request  of  Flower,  Beisly  and  Read  had  procured 
for  Windsor  a  loan  of  160/.,  and  that  upon  the  treaty  for 
such  loan  Flower  agreed  to  guarantee  the  repayment 
thereof  with  interest  in  manner  therein  mentioned.  It 
further  recited  that  a  large  sum  was  owing  to  Flower,  as 
solicitor  for  the  Plaintiff  in  three  suits,  of  Windsor  v. 
Cross,   Windsor  v.  Haslam  and  Windsor  v.  Jones,  in 

respect 
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respect  of  costs  incurred  by  Flower  in  the  suits  up  to  the        1858. 


QORMACK 


5th  of  August^  1852,  when  an  order  was  obtained  from 
the  Master  of  the  Rolls  under  which  Beisly  and  Read  "  «. 
had  been  appointed  the  Plaintiffs  solicitors,  apd  that  Qsislt. 
Flower  had  been  appointed  the  Plaintiff's  agent  in  the 
suits.  The  agreement  then  witnessed  that,  in  pursuance 
of  the  agreement  and  in  consideration  of  the  loan,  Flower 
thereby  guaranteed  the  payment  of  the  160^  to  Beisly 
and  Recud  on  the  31st  of  Marchj  1853,  with  interest,  ap4 
fpr  further  securing  the  160/.  and  interest  Flower  thereby 
agreed  with  Beisly  and  JReady  their  executors  and  ad- 
ministrators, that  so  much  of  the  costs  due  to  Flower  in 
the  suits  up  to  the  5th  of  August,  1852,  as  should  be 
sufficient  to  satisfy  the  principal  sum  and  interest  should 
from  thenceforth  belong  to  Beisly  and  Read,  their  exe- 
cutors and  administrators,  and  should  from  time  to  time 
be  received  by  them  or  the  survivor  of  them,  his  execu- 
tors or  administrators,  within  seven  days  after  the  taxa- 
tion of  any  such  costs  respectively  should  have  been 
completed,  to  the  intent  that  the  same  might  from  time  to 
time  be  applied  by  Beisly  and  Read  or  the  survivor  of 
them,  bis  executors  or  administi*ators,  in  satisfaction  of 
the  principal  sum  of  1602.  and  interest,  according  to  the 
agreement. 

The  causes  of  Windsor  v.  Cross,  with  the  supplemen- 
tal causes,  came  on  to  be  heard  on  further  directions  on 
the  8th  o(  August,  1853,  and  by  an  order  made  therein, 
of  that  date,  it  was  ordered,  amongst  other  things,  to  the 
effect  that  the  costs  of  Windsor  in  the  suits  should  be 
taxed  and  impounded.  By  another  order  made  in  the 
causes,  on  petition,  and  dated  the  5th  of  March,  1855, 
it  was  ordered  that  if  the  total  amount  of  Windsor's  costs, 
and  costs,  charges  and  expenses  exceeded  a  sum  for  the 
replacement  of  which  the  costs  had  been  ordered  to  be 

impounded 
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impounded  the  excess  over  and  above  that  amount  should 
be  paid  to  Beisly  and  Read. 

Windsor's  costs  and  costs,  charges  and  expenses  were 
accordingly  taxed,  and  the  balance  exceeded  the  amount 
to  be  replaced  by  589/.  Ss.  Id,,  which  was  received  by 
Beisly  and  Read,  but  was  not  sufficient  to  pay  what  was 
due  on  the  security  of  the  I3th  of  June,  1851,  and  also 
on  the  agreement  of  the  10th  of  August,  185^,  therein 
mentioned,  together  with  the  costs  due  to  Beisly  and 
Read  personally. 

The  Plaintiff  in  the  present  suit,  who  was  the  execu- 
trix of  Thomas  Cormack,  had  been  called  on  and  had 
been  compelled  to  pay  to  Mrs.  Knight  the  amount  se- 
cured by  the  note  endorsed  by  Thomas  Cormack,  and 
she  sought  by  her  present  bill  (to  which  Messrs.  Beisly 
and  Read,  Mrs.  Knight,  and  Mr.  Flower  were  Defen- 
dants) that  the  sum  of  589/.  35.  Id.  received  by  Beisly 
and  Read  for  costs  might  be  apportioned  between  so 
much  of  the  costs  as  was  due  to  them  on  their  own  ac- 
count, and  so  much  as  was  due  to  Flower,  and  that  what 
after  such  apportionment  should  be  applicable  to  the 
costs  of  Flower  might  be  paid  to  the  Plaintiff  in  dis- 
charge, so  far  as  it  would  extend,  of  the  security  created 
by  the  indenture  of  the  13th  oi  June,  1S51,  and  that 
all  necessary  inquiries  might  be  directed  and  accounts 
taken  for  the  purpose  of  ascertaining  what  had  been 
received  by  Beisly  and  Read  and  what  was  due  to  the 
Plaintiff  on  her  security. 

The  Defendants  Beisley  and  Read,  by  their  answer, 
stated  that,  in  the  month  of  Avgust,  1852,  Windsor  and 
Flower  had  applied  to  them  to  procure  for  Windsor  a 
loan  of  160/.,  which  they  agreed  to  do  upon  the  security 
of  a  warrant  of  attorney  and  of  a  policy  of  assurance 

thereinafter 
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thereinafter  mentioned,  and  that,  upon  Windsor  executing  1858. 
such  power  of  attorney  as  thereinafter  mentioned,  and 
upon  Flower  executing  the  agreement  of  the  10th  of 
August^  I85S,  mentioned  in  the  bill,  the  Defendants  ac- 
cordingly advanced  Windsor  (out  of  monies  belonging  to 
a  Miss  BtU^  which  had  been  placed  in  their  hands  for 
that  purpose)  160/.;  and  that,  by  an  indenture  dated  the 
10th  of  August f  1852,  and  made  between  Windsor  of  the 
one  part  and  Miss  Bell  of  the  other  part,  Windsor  as- 
signed to  Miss  Bell  a  policy  for  S002.  by  way  of  security 
for  the  sum  of  160/.  and  interest  The  Defendants  fur- 
ther stated  that  they  had  paid  to  Miss  Bell  the  160/., 
with  the  interest,  and  submitted  that,  under  the  circum- 
stances, they  had  a  charge  on  the  costs  for  that  amount. 
They  further  said  that  they  had  not,  at  the  time  when 
they  entered  into  the  agreement  with  Flower  and  ad- 
vanced the  money  of  Miss  Bell  upon  the  security  thereof, 
or  for  about  six  months  thereafter,  any  knowledge  or 
notice  of  the  existence  either  of  the  indenture  of  the  13th 
o(  June,  1851,  or  any  reason  to  believe  or  suspect,  or  did 
in  fact  believe  or  suspect,  the  existence  of  such  indenture. 
Flower  having  concealed  it  from  them,  if  it  in  fact  existed, 
and  having  represented  to  them  that  the  costs  belonged 
to  him  entirely  unincumbered.  They  further  stated  by 
their  answer  that  Thomcu  Comiack,  knowing  that  the 
loan  of  160/.  was  about  to  be  made,  had  concealed  the 
existence  of  his  security,  if  it  existed,  and  that  they  would 
not  have  advanced  the  160/.  belonging  to  Miss  Bell  if 
they  had  not  believed  the  interest  of  Flower  in  the  costs 
to  be  wholly  unincumbered. 

Witnesses  were  examined  viv^  voce  before  the  Vice- 
Chancellor  upon  the  question  as  to  Mr.  Cormach  having 
stood  by  and  permitted  the  security  of  the  10th  of  August 
to  be  taken  by  Miss  Bell  and  her  solicitors,  the  Defend- 

Vol.  III.  M  D.J.         ants 
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ants  JBeUly  and  liead^  under  the  impression  that  there 
was  no  prior  incumbrance  on  the  costs. 

By  the  decree  under  appeal,  it  was  declared  that  the 
Defendants  Beisly  and  Read  were  entitled  under  the  as- 
signment of  the  10th  of  August^  1852,  in  priority  to  the 
Plaintiff's  claim  under  the  security  of  the  13th  of  •Time, 
1851;  and  it  was  further  declared  that  the  Defendants 
Beisly  and  Read  were  entitled  to  retain  their  own  costs 
in  full,  in  priority  to  any  costs  of  the  Defendant  Flower, 
and  accounts  were  directed  to  be  taken  in  conformity 
with  these  declarations. 


The  Vice-Chancellor,  in  his  judgment  (a\  said  that  he 
could  not,  upon  the  evidence,  but  say  that  Mr.  Carmack 
had  allowed  a  security  to  be  made  to  another  person, 
keeping  back  his  charge.  With  regard  to  the  question 
as  to  the  Defendants  Beisly  and  Read^s  claim  to  priority 
in  respect  of  the  costs  which  had  become  due  subse- 
quently to  Mr.  Flower's  retirement  from  the  suit,  his 
Honor  said  he  had  not  been  able  to  find  any  authority 
on  the  point,  although  it  had  probably  often  arisen  be- 
fore. It  appeared,  however,  on  principle  that  the  so- 
licitor who  had  last  conducted  the  suit  was  the  person 
who  ought  to  take  his  costs  first.  Even  if  a  solicitor 
were  discharged  by  his  client  he  could  not  insist  upon 
continuing  the  suit  in  order  that  he  might  work  out  his 
lien,  nor  could  he  probably  even  then  claim  priority  over 
the  new  solicitor  who  conducted  the  cause  to  an  end. 

The  Plaintiff  appealed  from  the  decision. 


Mr. 


(a)  This  is  abridged  from  the  short-hand  writer's  note  of  the  judgment. 
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Mr.  Willcock  and  Mr.  T.  H.  Terrell  in  support  of  the 
appeal. 

They  contended  that  no  case  of  standing  by  was  made 
out  by  the  evidence  against  Mr.  Cormack^  and  with  re- 
gard to  the  claims  of  the  Defendants  Beisly  and  Read  to 
have  their  costs  paid  first,  they  contended  that  no  autho- 
rity for  such  a  decision  could  be  found.  The  utmost  that 
could  be  claimed  in  a  case  where  the  fund  was  insufficient 
for  payment  of  the  costs  of  the  several  successive  solicitors 
was  an  apportionment. 

Mr.  Fooks  appeared  for  one  of  the  Defendants. 

Mr.  Greene  and  Mr.  Soutkgate  for  Messrs.  Beisly  and 
Head. 

The  Lord  Justice  Turner. 

I  think,  upon  the  evidence,  that  Mr.  Cormack  must 
be  taken  to  have  neglected  to  give  information  which  he 
was  bound  to  give  in  the  circumstances  of  the  case,  in 
order  to  preserve  the  priority  of  his  security.  With  re- 
spect to  the  apportionment  of  the  costs  contended  for,  it 
appears  that  Mr.  Flower  was  unable  to  conduct  the  suit 
to  its  conclusion,  and  concurred  in  transferring  the  con- 
duct of  it  to  other  solicitors.  He  must,  I  think,  be  held 
to  have  abandoned  his  lien  so  far  as  was  necessary  to 
enable  the  latter  to  conduct  the  cause  to  a  conclusion.  I 
think  the  decision  of  the  Vice-Chancellor  in  all  respects 
correct. 

The  Lord  Justice  Knight  Bruce  concurred. 
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WELLESLEY  v.  WELLESLEY. 

Nov,  2. 

Before  The  fTlHlS  was  a  motion  on  behalf  of  Mr.  Beavan,  a  De- 

cellor  Lord  fendant,  for  enlargement  of  the  time  for  enrolling 

Chelmsford.  ^  decree  under  the  6th  of  the  Orders  of  August  7th, 

Sl'/'o^rwr"""'  1852,  which  were  directed  to  take  effect  on  the  28th  of 

prise  was  al-  October,  1852.     That  order  provides,  "  That  the  Lord 

port  of  a  mo-  Chancellor,  either  sitting  alone  or  with  the  Lords  Jus- 

tion  to  inroll  jj^es  or  either  of  them,  shall  be  at  liberty,  where  it  shall 

a  decree  more  /.    • 

than  five  years  appear  to  him  under  the  peculiar  circumstances  of  the 

and\heonlv     ^^^^  *^  ^^  ^"^^  *"^  expedient,  to  enlarge  the  periods 
object  of  the     hereinbefore  appointed  for  a  rehearing  on  an  appeal,  or 

application  ap-  -  ;«,^iir«o«f  " 

peared  to  be      ^^^  an  mrollment. 

to  induce  the 

Lords,  upon  'I'his  suit  was  instituted  by  Lady  Mornington  against 

an  appeal  be-    ^j^^  ^2lv\  of  Mornington  and  divers  incumbrancers,  seek- 
ing entered,  to  .  "^ 
suspend  the       ing  to  have  the  arrears  of  an  annuity  raised  and  the  future 

ders  and  hear    P^X™^"^  ^^  '^  secured ;  see  Wellesley  v.  Wellesley  (a). 

an  appeal  from 

cree  in  the  '^^^  Defendant  Beavan  was  made  a  party  as  a  roort- 

same  cause         gagee. 
already  in- 
rolled:— HfW, 

that  it  was  not       j^   1849  a  decree  was  made  declaring  the  Plaintiff 

just  and  expe-  .... 

dient  under      entitled   in  priority  to   (among   others)  the  Defendant 

the  6th  Order     d^,,.,^„ 
of  August,        Beavan. 

1852,  toac- 

plicatioD.  On  the  14th  of  March,  1853,  a  decree  was  made  in 

the  cause  on  further  directions,  directing  accounts,  and 
that  the  Defendant  Beavan  might  add  his  costs  of  the 

suit 

(fl)  10  Sim,  256;  4  MyL  ^  Cr.  554,  561 ;  17  Sim.  59 ;  I  De  G., 
Mac.^  G.  501. 
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suit  to  his  judgment  debt,  as  against  the  other  De-        1858. 

fendants.  ,J"^^^^*^*^ 

Wellesley 


On  the  19th  oi  January,  1854^  the  Plaintiff  obtained 
an  order  to  inroll  both  the  above  decrees,  notwithstanding 
the  lapse  of  the  time  prescribed  by  the  3rd  Order. 

On  the  7th  o(  March,  1854,  the  Plaintiff  accordingly 
inrolled  the  decree  of  1849,  but  did  not  inroll  that  of 
1853,  which  remained  uninroUed. 

On  the  17th  of  t/u/y,  1855,  a  further  order  was  made 
continuing  the  accounts ;  and  in  1857  a  further  order  was 
made  as  to  a  charge  of  462,000/.,  which  latter  order,  it 
was  alleged,  greatly  altered  the  Applicant's  interest  in 
the  result  of  an  appeal  from  the  order  in  question. 

On  the  27th  of  March,  1858,  a  case  of  Momington 
V.  Keane{a)  was  decided,  which,  as  it  was  contended, 
threw  doubt  on  the  correctness  of  the  original  decision 
in  Wellesley  v.  Wellesley. 

Mr.  Seltvyn  and  Mr.  Cole  in  support  of  the  motion. 

All  that  the  General  Order  of  1852  requires  is,  that  it 
shall  be  shown  to  be  just  and  expedient  to  enlarge  the 
time.  Now  here  the  present  Applicant  did  not  apply  for 
an  order  to  inroll  the  decree  of  1853,  because  the  Plaintiff 
had  obtained  an  order  to  that  effect.  In  the  next  place, 
the  late  decision  of  Vice-Chancellor  Kindersley  has  very 
much  altered  the  prospect  of  success  on  an  appeal,  as 
has  also  the  decision  in  Momington  v.  Keane.  Under 
all  these  circumstances,  we  submit  that  it  is  just  and  ex- 
pedient to  enlarge  the  time. 

They 

(a)  See  2  De  Gex  8f  Jones,  292. 


V. 

Wellesley. 
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1858.  They  referred  to  Kay  v.  Smith  (a),  Brandon  v.  Bran" 

Jl^"^^      don  (b). 

Wellbslet 

V. 

Welleslet.       ^r  j^i^  ^nj  Mj.  preeling  for  the  Countess  of -ilfani. 
ington. 

This  is  an  attempt  by  one  of  many  hopeless  incum- 
brancers to  reopen  a  litigation^  of  which,  at  last,  the 
Plaintiff  is  beginning  to  reap  some  fruit.  Kay  ?.  Smith 
is  no  authority  for  the  application,  for  that  was  a  motion, 
not  under  the  6th  Order,  but  the  3rd,  which  contemplates 
a  different  state  of  circumstances.  The  real  object  of 
this  application  is  to  induce  the  House  of  Lords  to  sus- 
pend their  Standing  Orders  and  hear  an  appeal  from  the 
decree  of  1849.  This  the  House  would  now  refuse  to 
do;  but  if  the  decree  of  1853  were  inroUed,  an  ap- 
peal from  that  decree  could  be  lodged,  and  the  House 
might  be  persuaded  that  it  was  inexpedient  to  hear  that 
appeal  without  hearing  one  from  the  decree  of  1849. 
The  Plaintiff  has  expended  large  sums  in  costs  in  pro- 
secuting her  suit  on  the  faith  of  time  for  appealing  from 
the  decree  of  1849  having  passed.  It  would  be  of  no  use 
for  the  Applicant  to  appeal  from  the  order  of  1853,  leav- 
ing that  of  1849  untouched,  a  circumstance  which  shows 
his  real  intention  in  making  the  application.  There  is 
no  precedent  for  such  an  order  without  more  special  cir- 
cumstances than  are  here  alleged.  The  Applicant  does 
not  say  that  he  was  ignorant  of  any  proceeding,  or  that 
there  has  been  any  mistake  or  surprise. 

They  referred  to  Home  v.  Barton  (c). 

Mr.  Selwyn  in  reply. 

The 

(a)  7  De  G.,  M.lgG.  383.  (c)  26  L.  J.,  CA.  225. 

(h)  Ibid.  365. 


CASES  IN  CHANCERY.  167 

The  Lord  Chancellor.  1858. 

This  is  a  motion  founded  on  the  6th  of  the  Orders  of  Wblleslby 
August  li\  1852,  and  unless  the  Applicant  can  bring  Wellesley. 
himself  within  the  terms  of  the  Order  he  is  not  entitled 
to  the  leave  sought.  Now^  by  the  Snd  of  the  Orders, 
all  decrees  and  orders  which  shall  be  inrolled  shall  be 
so  inrolled  within  six  calendar  months ;  but  by  the  3rd 
Order  power  is  given  to  the  Court,  which  may  be  there- 
fore exercised  by  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors,  to  enlarge  this  time  on  the  application  of 
any  party ;  and  the  order,  unless  by  consent  or  notice, 
is  to  be  conditional  in  the  first  instance,  but  is  to  become 
absolute  unless  cause  is  shown  against  it.  This  is  the 
provision  of  the  Orders  with  respect  to  an  application 
to  inroll  after  six  months.  Biit  when  five  years  have 
elapsed  the  5th  Order  applies,  which  provides  absolutely 
that  no  inrollment  of  a  decree  shall  be  allowed  after  the 
expiration  of  five  years  from  its  date.  The  6th  Order, 
however,  contains  a  qualification  of  that  provision,  by 
providing  that — [His  Lordship  read  it,  as  above  set  out]. 

Mr.  JBeavan  has  therefore  to  satisfy  me  that  it  is  just 
and  expedient,  under  peculiar  circumstances,  which  he  is 
to  allege  and  prove,  that  I  should  enlarge  the  time.  Of 
course,  the  object  of  the  Order  was  to  prevent  the  parties 
from  being  kept  in  ignorance  whether  a  decree  is  to  be 
appealed  from  or  not  for  a  length  of  time,  and  therefore, 
though  the  Court  is  disposed  to  take  a  lenient  view  of 
circumstances  which  may  have  prevented  an  appeal  from 
being  prosecuted  within  five  years,  yet  after  that  time  it 
is  desirable  that  this  order  should  be  strictly  adhered  to. 
Now,  in  the  present  case  there  was  a  decree  affecting 
Mr.  BeavavLS  interests  in  1849.  That  decree  declared 
the  priority  of  the  Countess*s  claim  over  his  and  those  of 
other  incumbrancers.     An  order  was  obtained  by  the 

Countess 


..-^ 
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1868.        Countess  from  the  Vice-Chancellor  on  the  19th  o(  June, 
^  1854.  for  inrolling  the  decree  of  1849  and  also  that  of 

o.  1853.    The  Countess  having  obtained  that  order,  mrolled 

WBLL..LEY.  thedecreeof  1849  only  and  not  that  of  1853.  It  is  quite 
clear  that  Mr.  JBeavan  was  aware  of  all  the  proceedings 
in  the  cause  ;  it  is  not  suggested  that  he  was  ignorant  of 
them  although  abroad ;  he  appeared  at  the  hearing.  It 
was  quite  competent  for  him  to  inroll  the  order  on  further 
directions  on  the  Countess  omitting  to  do  so,  but  he 
chose  to  allow  five  years  to  elapse  after  the  order  on  the 
further  directions.  He  did  nothing  with  respect  to  any 
appeal  against  the  decree  by  which  his  rights  were  esta- 
blished, but  in  consequence  of  the  decision  in  Morning" 
ton  V.  Keane,  he  now  thinks  that  the  decree  of  1849 
might  be  reversed  on  an  appeal,  and  he  is  desirous  of 
trying  his  chance  with  the  House  of  Lords  to  obtain  a 
reversal  of  it.  It  appears  to  him,  however,  hopeless  to 
go  to  the  House  of  Lords  with  an  appeal  from  a  decree 
of  1849,  at  this  distance  of  time.  It  is  clear  that  such  an 
appeal  would  not  be  received  by  the  Appeal  Committee, 
but  if  he  could  induce  this  Court  to  allow  the  decree  on 
further  directions  of  1853  to  be  inrolled,  though  i  do  not 
say  it  would  be  a  sufficient  circumstance  to  induce  the 
Appeal  Committee  of  the  House  to  not  only  hear  the 
appeal  from  the  decree  of  1853,  but  to  draw  down  leave 
to  appeal  from  that  of  1849,  still  it  would  be  so  far  a 
step  gained,  and  would  give  Mr.  Beavan  a  locus  standi, 
which  he  otherwise  would  not  have. 

The  question  however  is,  whether  there  are  any  pe- 
culiar circumstances  in  the  case  rendering  it  just  and 
expedient  that  I  should  grant  this  application,  but,  as  I 
have  said,  I  am  unable  to  see  any  such  peculiar  circum- 
stances. It  is  impossible,  moreover,  not  to  look  at  both 
sides  of  the  case,  and  to  observe  the  position  in  which  I 
should  place  the  Plaintiff.      Her  decree  was  made  in 

1849, 


Wellebley. 
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1840.     The  decree  on  further  directions  only  carries  out        1858. 
the  original  decree  of  1849.  and  is  not  that  which  affects    ^ 

®  '  ...  Wellebley 

the  interest  of  Mr.  JBeavan.  Then  the  Plaintiff,  having  _  v. 
had  that  decree  in  her  favor  during  this  long  period,  may 
have  assumed  fairly,  that  there  was  no  intention  to  dis- 
turb it  or  her  rights  as  settled  by  it,  and  it  would  be  a 
great  injustice  to  her  to  permit  this  to  be  done  without 
some  strong  and  sufficient  reason. 

The  Court,  although  indisposed  to  refuse  an  oppor- 
tunity of  appealing  where  there  are  reasonable  grounds, 
must  have  some  peculiar  circumstances  to  justify  it  in  en- 
larging the  time,  or  else  the  order  would  be  a  dead  letter. 
I  think  that  in  this  case  there  are  none  rendering  it  just 
or  expedient  that  the  order  should  be  made.  The  appli- 
cation must  be  refused,  with  costs. 
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In  the  Matter  of   the  ELECTRIC   TELEGRAPH 
COMPANY  OF  IRELAND,  and 

In  the  Matter  of  the  JOINT  STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 


rf^HIS  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls,  retaining  the  name  of  the  Appellant 
James  Thomas  Cookney  on  the  list  of  contributories  to 
the  Electric  Telegraph  Company  of  Ireland.  The  case 
is  reported  below  in  the  26th  volume  of  Mr.  BeavaiCs 
Reports  {a). 

Mr.  Coohnej/f  in  his  affidavit,  stated : — That  he  never 


COOKNEY'S  CASE. 

Nov,  3. 

Before  The 
Lords  Jus- 
tices. 

Shares  in  a 
company 
which  was  in 
the  course  of 
formation 
were  allotted 
to  an  appli- 
cant whose 
application 
was  merely  a     ,     ,  i  •      .1  •      i» 

verbal  request  "*"  ^^Y  shares  in  the  company  in  his  possession,  or  to 
to  a  director  ^jg  knowledge  in  the  possession  of  any  other  person  in 
shares,  but  who  his  behalf.  That  he  never  signed  any  application  for 
'"mM^^S^^^  shares  or  received  any  letter  of  allotment,  nor  did  he 
posit.  On  be-  ever  sign  the  deed  of  settlement  or  in  any  manner  under- 
to^execme  the  ^*^®  ^^  agree  to  sign  it.  That  some  time  in  the  month 
deed  of  settle-  of  April,  1852,  Mr.  Curzon,  who  was  a  co-director  with 
lottee  refused     ^1™  ^^  another  company,  and  whom  he  understood  to 

to  do  so.  The  y^^  ^^  director  of  the  Electric  Telegraph  Company  of 
company  after-  •/     *  ^       .7     ./ 

wards  obtained  Ireland^ 

an  Act  of  Par- 
liament, and  (fl)  p^^gg  6.  ' 
in  the  register 
of  share- 
holders made  under  the  Act  the  name  of  the  allottee,  omitting  however  his  first 
christian  name,  was  inserted  in  the  register  as  a  shareholder  in  respect  of  the  same 
number  of  shares  as  had  beeu  allotted  to  him,  but  which  were  differently  numbered, 
numbers  corresponding  to  those  on  the  allotment  being  ascribed  in  the  new  register 
to  another  shareholder.     Held,  that  no  written  agreement  to  take  shares  was  neces- 
sary, but  that  the  Appellant  had  become  liable  as  a  contributory,  and  was  not  relieved 
from  his  liability  either  by  his  refusal  to  execute  the  deed,  by  the  change  in  the  num- 
bers of  the  shares  ascribed  to  him,  or  by  the  mistake  in  his  name. 
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Ireland^  requested  him  to  take  shares  in  the  latter  com-        1858. 
pany.     That  the   Deponent,  on  the  29th  of  Aprils  gave      v^*v-^/ 
Mr.  Curzon  a  cheque  for  50/.  for  fifty  shares,  but  heard  The  Electric 
no  more  of  the  company  until  the  then  solicitor  of  the    Tbleoraph 

Company  of 

company  applied  to  him  to  sign  the  deed  and  take  up      Ireland. 

the  shares,  which  he  at  once  refused  to  do.  Cooknet'b 

Case. 

He  further  stated  that  by  this  refusal  he  had  always 
considered  himself  as  having  forfeited  his  interest  in  the 
company,  if  he  ever  had  any,  and  had  lost  his  50/.,  there 
being  a  proviso  in  the  deed  of  settlement  of  the  company 
to  the  effect  that  the  liabilities  and  privileges  of  propri- 
etors should  date  from  execution  of  the  deed  of  settle- 
ment and  the  registration  thereupon  to  be  made,  and  that 
he  conceived  the  company  to  have  acted  upon  the  same 
view  of  the  case,  because  the  shares  which  were  origi- 
nally allotted  to  him  were  those  numbered  from  7,151  to 
7,200,  and  were  in  the  numerical  register  of  shares  as- 
cribed to  another  person.  It  was  true  that  shares  differ- 
ently numbered  were  in  the  register  ascribed  to  a  person 
therein  named  "  Thomas  Cookney"  but  they  were  not 
the  Deponent's  shares,  nor  was  this  indeed  his  name  or 
one  that  he  had  ever  given  or  authorized  any  person  to 
give  as  his,  his  name  being  really  "James  Thomas  Cooh" 
ney/'  and  not  appearing  at  all  in  the  register  of  pro- 
prietors. 

Mr.  R.  Palmer  and  Mr.  Roxburgh  in  support  of  the 
appeal. 


The  Master  of  the  Rolls  considered  the  present  case 
like  that  of  Yelland(a\  from  which,  however,  it  is  plainly 
distinguishable,  there  having  been  in  that  case  a  written 

application 

(a)  5  De  G.  <$■  Sm.  395. 
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1858.  application  for  shares,  a  notification  of  the  allotment  and 

^^^""^^  payment  of  the  deposit,  so  as  to  constitute  a  complete 

Thb  Electric  contract,  from  which  neither  party  afterwards  receded. 

Telboraph  Here  the  Appellant  was  never  either  a  subscriber  nor  a 

COMFANT  OF  ^'^ 

Ireland,  shareholder  in  the  company.  In  the  7  &  8  Vict.  c.  110, 
Cooknby's  s.  3,  a  subscriber  is  defined  as  meaning  a  person  who  has 
agreed  "in  writing"  to  take  shares  or  who  may  have 
taken  shares,  and  a  shareholder  as  one  who  has  executed 
the  deed  of  settlement,  or  a  deed  referring  to  it.  The 
Appellant  has  done  no  one  of  these  things,  and  is  not 
therefore  legally,  nor  consequently  equitably,  liable  as  a 
contributory,  there  being  in  these  cases  no  equitable  as 
distinguished  from  legal  liability.  But  even  if  the  Ap- 
pellant had  ever  been  a  shareholder  he  has  ceased  to  be 
one.  The  present  case  falls  rather  within  the  principle 
oi  BeresfordCs  Case  {a)  than  of  Yelland's,  for  the  Appel- 
lant was  never  an  actual  member  of  the  company  in  this 
case,  any  more  than  Mr.  Beresford  was  in  that  The 
matter  remained  at  the  utmost  in  contract,  and  the  con- 
tract (if  any)  was  put  an  end  to  by  Appellant  refusing  to 
execute  the  deed  of  settlement  when  tendered  to  him  for 
execution,  and  by  the  company  acting  upon  such  refusal 
by  dealing  with  the  very  shares  which  had  been  ascribed 
to  the  Appellant  and  registering  them  in  the  name  of 
another  person,  who  executed  the  deed  in  respect  of  them. 
The  Appellant's  name  was  in  fact  put  on  the  list  of  con- 
tributories,  not  in  respect  of  the  shares  allotted  to  him, 
but  in  respect  of  other  shares  differently  numbered,  and 
which  he  never  agreed  to  take,  and  which  are  in  fact  not 
even  correctly  attributed  to  him  in  the  list. 


Mr.  Selxcyn  and  Mr.  Hamilton  Humphreys  for  the 


Official  Manager. 


The 


(fl)  3  De  G.  4-  Sm.  175 ;  2  Mac.  4  G,  197. 
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The  only  question  is  whether  this  case  is  to  be  brought        1868. 
under  the  authority  of  Yellands  Case  or  of  BeresforJCs      ^-^^^s/^^^ 
Case,    In  every  document  of  the  company  the  Appellant  The  Electric 
was  treated  as  a  shareholder.     He  was  served  with  no-    Telegraph 

Company  of 

tices  irom  the  company.     The  error  in  the  name  was      Ireland. 

quite  immaterial,  as  was  held  in  Yelland^s  Case.    The     Cookney's 

Case. 
alteration  of  the  numbers  of  the  shares  was  also  of  no  . 

importance.  The  Act  of  Parliament  had  superseded  the 
deed  of  settlement  and  required  a  new  register  of  shares, 
and  accordingly  the  company  allotted  to  the  Appellant 
fifty  shares  in  such  new  register.  He  had  never  con- 
tracted for  shares  bearing  any  particular  numbers,  nor 
had  he  any  right  to  ask  for  any  specific  shares  until  he 
had  executed  the  deed.  The  company  were  obliged  to 
re-number  the  shares  pursuant  to  the  sixth  section  of  the 
Companies  Clauses  Consolidation  Act,  8  Vict,  c.  16, 
which  was  incorporated  in  the  company's  act.  The  Ap- 
pellant was  not  prejudiced  by  the  alteration,  never  having 
taken  up  the  certificates  of  his  shares.  The  company  re- 
ceived the  50/.  paid  by  the  Appellant,  and  entered  it  in 
their  books,  and  there  was  no  clause  in  the  company's 
deed  enabling  them  to  forfeit  shares. 

Mr.  Roxburgh  replied. 


7^e  Lord  Justice  Knight  Bruce. 

In  this  case  the  Appellant  admits  that  he  agreed  to 
take  fifty  shares  in  the  company  in  question.  He  paid 
for  them  50/.  Those  who  acted  for  the  company,  or  in- 
tended company,  accepted  the  proposal  and  accepted  the 
50/.,  and  allotted  him  fifty  shares  accordingly.  In  that 
state  of  circumstances  (a  state  of  things  which  is  substan- 
tially undisputed)  it  lies  of  course  upon  Mr.  Cookney  to 
exempt  himself  from  the  consequent  burthen  which  would 

accompany 
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1858.       accompany  the  benefit  that  he  might  have  derived  from 
^'^T'^^^      the  transaction. 

In  re 
The  Electric 

Telegraph        jj  jg  however,  said  on  his  behalf  that  he  desired  to 

Company  or         .        ,  . 

Ireland,  relinquish  and  did  relinquish  his  shares.  Assuming  that 
Cookney's  he  did  so  desire,  it  is  plain  that  to  make  that  wish  effeo- 
tual  it  must  have  been  communicated  to  the  other  parties 
to  the  contract,  and  must  have  been  acceded  to.  There 
is  no  evidence  that  it  was  communicated  to  them.  As- 
suredly there  is  no  evidence  that  they  ever  acceded  to  it. 
Reliance  has  also  been  placed  in  his  behalf,  on  the 
circumstance  that  he  declined  to  execute  the  deed  of 
settlement  of  the  company  (or  however  that  instrument 
ought  to  be  designated),  but  neither  on  that  occasion  did 
he  assign  anything  that  can  be  termed  a  reason  for  the 
refusal.  It  must  be  taken,  therefore  (subject  only  to  the 
two  points  which  I  am  about  to  mention),  that  all  matters 
remained  between  him  and  the  company  just  as  they  did 
from  the  moment  of  the  accepted  proposal  and  payment. 

It  has  been  argued  that  the  words,  '*  in  writing,"  to  be 
found  in  the  3rd  section  of  the  7th  and  8th  of  the  Queen, 
chapter  110,  are  fatal  to  this  application,  because  there 
was  no  agreement  in  writing.  My  opinion,  however, 
is,  that  the  intention  of  that  section  was  not  to  render 
impossible  such  a  position  as  that  which  is  ascribed  to 
Mr.  Cooknei/,  but  that  the  operation  of  those  words  to 
be  found  in  the  portion  of  the  section  on  which  reliance 
is  placed  should  be  confined  to  the  construction, — to  the 
manner  of  reading  the  particular  Act  of  Parliament,  in 
the  interpretation  clause  of  which  those  words  are  found ; 
and  I  think  that  they  have  no  bearing  upon  the  present 
question. 

It  has  also  been  argued  that  the  company  or  intended 
company,  or  those  who  acted  for  them,  intended  to  release 

and 
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and  part  from  Mr.  Cookney^  by  reason  that  in  their  allot-        1858. 
iDen\  book  shares  bearing  particular  numbers  were  origi-      ^^ 
nally  allotted  to  himi  but  that  afterwards  shares  bearing  The  Electric 
those  numbers  were  allotted  to  another  person,  and  shares    Telegraph 

•  '  V/OMPANY  OP 

bearing  different  numbers  were  allotted  to  him.     If  that      Ireland. 
act  could  be  considered  as  evidence  of  an  intention  to     Cooknby'i 

Case* 

release  him  it  might  be  material,  but  the  evidence  forbids 
us  to  attribute  it  to  any  intention  of  that  sort.  It  was  a 
mere  matter  of  convenience  in  the  management  of  the 
company's  affairs,  without  reference  to  any  notion  of  dis- 
charging him.  They  continued  throughout  to  treat  him 
as  a  member  of  the  association,  and  the  mere  act  of 
changing  the  designation  of  the  number  of  the  shares 
allotted  to  him,  without  any  intention  of  discharging  or 
releasing  him,  appears  to  me  to  amount  to  nothing. 

It  seems  to  me  that  he  has  been  rightly  treated  as  a 
contributory  by  the  Master  of  the  Rolls,  and  that  the 
order  of  his  Honor  cannot  be  discharged. 

The  Lord  Justice  Turner. 

I  entirely  agree  with  the  Master  of  the  Rolls  in  the 
opinion  which  he  has  formed  in  this  case. 

In  the  first  place  there  was,  in  my  opinion,  a  complete 
agreement  here  to  take  fifly  shares  in  the  company. 
There  was  the  payment  of  50/.  by  this  gentleman,  on 
account  of  those  shares,  to  the  company.  That  50/.  he 
never  attempted  to  claim  back ;  the  company  retained  it, 
and  retaining  that  50/.,  I  cannot  see  by  what  possible 
argument  they  could  resist  the  claim  of  Mr.  Cookney  to 
have  fifty  shares,  for  which  he  had  paid  that  sum  of  50/. 
which  they  so  retained. 

There  being  then  an  agreement  on  the  part  of  Mr. 

Cookney, 
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1858.  Cookney,  for  taking  fifty  shares  in  the  company ,  the  only 
^•^"^^^  question  that  remains  is,  whether  that  agreement  has 
The  Electric  I^^^  P^^  ^^  ^^^  ^^  •  Now,  no  doubt  that  agreement 
Teleorapb  might  have  been  put  an  end  to  by  the  company  upon 
Irblahd.  Mr.  Cooknetfs  refusing  to  execute  the  deed,  but  the 
Cooknet's  question  which  we  have  to  consider  is,  not  whether  it 
might  have  been  put  an  end  to,  but  whether  it  was  in 
fact  put  an  end  to  ?  All  the  evidence,  in  my  judgment, 
conclusively  proves  that  the  company  never  did  intend  to 
put  an  end,  and  never  did,  in  fact,  put  an  end  to  the  agree- 
ment. It  has  been  said  that  they  altered  the  number  of 
the  shares  which  had  been  allotted  to  Mr.  Coohney  ;  I 
do  not  think  it  necessary  for  us  to  give  any  opinion  on 
that  point,  for  I  think  the  company's  Act  of  Parliament 
disposes  of  it ;  but  if  it  was  necessary  to  give  an  opinion 
upon  the  point,  I  think  the  alteration  in  the  shares,  which 
in  the  schedule  to  the  deed  were  described  as  allotted 
to  Mr.  Coohney f  did  not  destroy  the  contract  of  Mr. 
Coohney  to  take  the  fifty  shares,  for  it  clearly  was  not 
intended  to  destroy  it ;  and  I  do  not  perceive  by  what 
communication  Mr.  Coohney  ever  knew  what  were  the 
shares  which  were  allotted  to  him ;  for  when  the  deed 
was  taken  to  him  all  that  passed  was,  that  he  told  his 
own  clerk  that  he  had  not  executed  the  deed  and  that 
he  would  not  execute  any  deed,  that  he  never  had  exe- 
cuted more  than  one  deed,  and  that  he  never  would  exe- 
cute another.  It  is  not,  therefore,  at  all  apparent  to  me 
that  Mr.  Coohney  ever  had  those  particular  shares  ap- 
propriated to  him,  or  that  there  ever  was  any  agreement 
on  the  part  of  the  company  to  appropriate  to  him  those 
particular  shares.  He  had  contracted  for  fifty  shares 
in  the  company ;  he  continued  to  hold  the  right  to  fifty 
shares,  and  therefore  has,  I  think,  become  a  contributory 
within  the  meaning  of  the  Winding-up  Acts. 

I  think,  therefore,  this  motion  must  be  refused. 

Appeal  dismissed  with  costs. 
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ROLT  V.  HOPKINSON. 

Nov.  6,  8,  9. 

npHIS  was  an  appeal  by  the  Defendants  from  a  de-     Before  The 
-*•      cision  of  the  Master  of  the  Rolls,  holding  that  the    ^^^  ^''««- 

_  ._,        -  .  ctUor  Lord 

Plamtiny  a  nrst  mortgagee,  whose  security  extended  to  Chelmsford. 
future  advances,  was  entitled  to  priority  over  the  De-  Where  there 
fendants,  who  were  second   mortgagees,  in   respect  of  for^pre^sent^* 
advances  made  by  the  former,  after  he  had  notice  of  the  ^^^  future  ad- 

^  ,      ,  vances,  and  a 

secunty  of  the  latter.  subsequent 

mortgage  of 

The  case  is  reported  below  in  the  25th  volume  of  Mr.  gcripdoiT  fur- 
SeavarCs  Reports  (a).     The  following  statement  of  the  ^^^r  advances 
facts  of  the  case  is  taken  from  the  judgment  of  the  Lord  prior  mort- 
Chancellor.  g«g««.  ^J^Jj 

notice  of  the 
subsequent 

Mr.  Mare  was  in  extensive  business  as  a  ship  builder  mortgage, 
at  BlcLckwalL     He  had  a  banking  account  with  the  Com-  ^^xy  over  an- 
mercial  Bank  of  London,  and  also  with  private  bankers,  ^^c^^^"^  a^- 

•^  *^  ^       vances  made 

Messrs.  Spooner^   Attwoods  &  Co.      The  Coiwiw^ciaZ  by  the  subse- 
Bank  had  advanced  to  Mr.  Mare  various  sums  of  money  ^"^"^  ^^alr- 
on  the  security  of  certain  promissory  notes  made  jointly  donv.  Graham, 
by  Mare  and  the  Plaintiff  (his  father-in-law),  and  also  oveiruled. 
of  certain  bills  of  exchange  accepted  by  Mare  and  in- 
dorsed by  the  Plaintiff.      These  bills  and  notes  were 
renewed  from  time  to  time,  but  were  ultimately  paid  off 
by  the  Plaintiff. 

On  the  6th  January,  1855,  Mare  executed  a  mortgage 
to  the  Palladium  Company  for  the  sum  of  45,000/. 

On  the  26th  January  he  executed  a  mortgage  to  the 
Commercial  Bank.    This  mortgage  recited  the  previous 

one 

(a)  Pag,  461. 

Vol.  III.  N  D.J. 
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1858.        one  of  the  6th  January^  1855.     It  further  recited,  that 
^^^^^       Mare  had  opened  an  account  with  the  Commercial  Bank, 
V,  and  that  it  had  been  agreed,  in  order  to  secure  the  sum  then 

HoPKiNsoir.  jyg^  ^^^  which  might  from  time  to  time  become  due  from 
Mare  on  the  balance  of  such  account,  not  exceeding  at 
any  one  time  the  principal  sum  of  20,000/.  (exclusive  of 
any  sum  to  be  paid  for  insurance),  that  Mare  should 
execute  a  mortgage  of  all  and  singular  the  hereditaments, 
policies  and  premises  mentioned  and  comprised  in  the 
prior  mortgage  of  the  6th  of  January ^  1 855.  The  proviso 
for  redemption  was  on  payment  by  Mare,  his  heirs,  execu- 
tors, administrators  or  assigns,  on  demand,  unto  the  Com- 
mercial  Bank,  of  all  and  every  sum  and  sums  of  money 
which  then  was  or  were  or  at  any  time  and  from  time 
to  time  thereafter  should  or  might  become  due  or  owing 
from  or  by  Mare,  his  executors  or  administrators,  to  the 
Commercial  Bank  or  the  public  officers  or  officer  thereof 
for  the  time  being,  on  the  balance  of  his  account  current 
with  the  bank,  or  to  the  trustees  or  trustee  for  the  time 
being  thereof,  either  for  money  paid  or  advanced  or  to  be 
paid  or  advanced  by  the  Commercial  Bank,  or  the  trus- 
tees or  trustee  for  the  time  being  thereof,  unto  or  on 
account  of  Mare,  or  what  should  be  secured  by  any  and 
every  bond,  bill  of  exchange  or  promissory  note  drawn, 
accepted,  indorsed  or  made  by  Mare  upon,  to  or  in  favor 
of  the  bank  or  any  person  or  persons  on  behalf  thereof, 
or  accepted  or  paid  by  the  said  bank  or  trustees  or 
trustee  for  honour  on  his  account,  or  for  or  in  support  of 
his  credit,  or  which  should  become  due  or  payable  from 
or  by  Mare,  his  heirs,  executors  or  administrators,  to  the 
bank  or  any  trustees  or  trustee,  officers  or  officer  for  and 
on  behalf  of  the  same,  upon  any  contract  or  in  any  other 
manner  whatsoever,  with  interest  for  the  same  sums  re- 
spectively from  the  several  times  at  which  they  respec- 
tively should  be  advanced  or  paid,  or  at  which  the  said 

bonds, 
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bonds,  bills,  notes  or  other  contracts  respectively  should        1858. 
become  due,  after  the  rates  therein  mentioned. 

On  the  12th  February^  1855,  Mare  executed  a  mort- 
gage of  that  date  to  the  Plaintiff.  This  mortgage  recited, 
amongst  other  things,  that  the  Plaintiff,  at  the  request 
and  for  the  accommodation  of  Mare,  had  for  some  time 
past  been  in  the  habit  of  accepting,  drawing  and  indorsing 
bills  of  exchange,  and  had  also  been  liable  to  pay,  for  or 
on  account  of  Mare,  divers  sums  of  money ;  and  that 
the  Plaintiff  had,  at  the  like  request,  agreed  to  offer 
Mare  similar  accommodation  upon  having  such  security 
executed  to  him  as  therein  contained.  By  the  witnessing 
part  the  premises  comprised  in  the  indentures  of  the  6th 
January,  1855,  and  the  26th  January,  1855,  were  assured 
unto  and  to  the  use  of  the  Plaintiff,  his  heirs,  executors, 
administrators  and  assigns,  subject  to  a  proviso  for  re- 
demption on  payment  by  Mare  of  all  and  every  sum  and 
sums  of  money  which  then  was  or  were,  or  at  any  time 
thereafter  might  become,  due  or  owing  from  Mare  to  the 
Plaintiff.  This  proviso  was  unlimited,  but  the  deed  bore 
an  ad  valorem  stamp  of  30,000/.  It  contained  a  power  of 
sale,  and  also  the  following  proviso :  That  if  the  sums 
of  45,000/.  and  20,000/.,  or  any  part  thereof  respectively, 
should,  during  the  continuance  of  the  security,  be  paid 
off  or  otherwise  satisfied,  the  amount  thereof  should  be- 
come extinguished  in  the  mortgaged  hereditaments  for 
the  benefit  of  the  Plaintiff,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  should  go  to  augment  and 
enhance  the  value  of  his  security. 

The  Commercial  Bank  had  notice  of  this  mortgage, 
and  subsequently  to  the  receipt  of  such  notice  they  made 
to  Mare  an  advance  of  8,000/.  on  the  23rd  Ju/y,  1855, 
and  another  of  7,500/.  on  the  15lh  September,  1855. 

N  2  The 
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1858.  The  bank,  for  these  advances,  did  not  rely  solely,  if  at 

all,  on  their  security  of  the  26th  January y  1855,  but  relied 
solely  or  partly  upon  other  securities  recommended  to  them 
by  their  solicitor.  With  respect  to  the  advance  of  the  16th 
September^  1855,  the  PlaintiflF  gave  notice  to  the  bank 
that  he  would  not  be  security  for  any  further  advances; 
but  notwithstanding  such  notice,  and  without  the  know- 
ledge of  the  Plaintiff,  the  bank  made  the  advance  of 
7,500/.  on  that  day.  A  deed,  by  way  of  further  charge, 
for  securing  to  the  bank  the  7,500/.  and  further  advances, 
was  indorsed  on  the  mortgage  of  the  26th  January^ 
1855. 

On  the  25th  of  September,  1865,  Mr.  Mare  was  adju- 
dicated a  bankrupt. 

The  Plaintiff,  as  surety  for  Mr.  Mare^  subsequently 
paid  to  the  bank  all  monies  due  to  them  on  the  security 
of  the  26th  January ,  1855. 

The  bill  prayed  that  the  Plain  tiff  might  have  the  benefit 
of  the  indenture  of  the  26lh  of  January ,  1855,  and  for 
consequential  relief,  and  that  it  might  be  declared  that 
the  sums  due  to  the  Plaintiff  upon  the  security  of  the 
mortgage  of  12th  of  February^  1855,  had  priority  over 
the  two  sums  of  8,000/.  and  7,500/.  and  interest,  and  all 
other  sums,  if  any,  advanced  by  the  bank  subsequent  to 
the  date  of  the  said  indenture. 

Mr.  R.  Palmer,  Mr.  Waller  and  Mr.  Herbert  Smith 
in  support  of  the  decision  of  the  Master  of  the  Rolls. 

They  referred  to  Shav?  v.  Neale(a)  and  Gordon  ▼. 

Graham, 

(«)  20  Beav.  181 ;  5.  C,  6  H.  L.  Cat.  581. 


CASES  IN  CHANCERY.  181 

Crraham{a),  and  contended  that  the  latter  case  was  in        1858. 
substance  overruled  by  the  former. 

Mr.  Lloyd  and  Mr.  Taylor  in  support  of  the  appeal. 

The  Master  of  the  Rolls  considered  himself  bound  by 
the  decision  in  Shaw  v.  Neale  as  overruling  that  of  Gor^ 
don  V.  Graham,  There  is,  however,  a  distinction  between 
the  cases,  for  in  Gordon  v.  Graham  the  second  mort- 
gagee had  notice  of  the  nature  and  character  of  the  first 
mortgage,  whereas  in  Shaw  v.  Neale  the  second  mort- 
gagee had  no  such  notice.  In  this  case  not  only  had  the 
second  mortgagee  distinct  notice  of  the  first  mortgage, 
but  the  same  solicitor  prepared  both,  which  may  be  re- 
garded as  one  transaction,  the  effect  of  which  could  not 
have  been  intended  to  entirely  neutralize  the  clauses 
as  to  further  advances  in  the  first  mortgage. 

Mr.  R,  Palmer  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

The  question  in  this  case,  in  which  I  am  called  upon  Nw.  9. 
to  review  the  decision  of  the  Master  of  the  Rolls,  is, 
whether  the  Commercial  JBanh  of  London,  who  were 
mortgagees  prior  to  a  mortgage  to  the  Plaintiff  of  certain 
property  of  Charles  John  Mare,  are  entitled  to  priority 
over  him  in  respect  of  advances  made  by  them  after  they 
had  notice  of  the  Plaintiff's  mortgage,  or  whether  the 
Plaintiff's  advances  are  to  have  the  priority. 

The  facts  of  the  case,  as  far  as  they  are  necessary  to 

be 

{a)  2  Eg.  Cc.  Abr.  598,  pi.  16 ;  S,  C,  7  Fin.  Abr,  52,  Creditor 
md  Debtor^  £.,  pi,  3. 
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1858.        be  stated,  are  either  admitted  or  clearly  established  by 
the  evidence. — [His  Lordship  stated  them.] 

It  was  admitted  by  Mr.  Lloyd,  in  the  course  of  the 
argument,  that  the  Commercial  Bank  had  notice  of  the 
mortgage  to  the  Plaintiff  before  they  made  the  advances 
to  Mare,  on  which  the  question  turns,  although  this  is 
denied  in  a  qualified  manner  by  their  answer. 

[After  commenting  on  the  evidence,  his  Lordship  pro- 
ceeded as  follows:] — 

The  case  therefore  resolves  itself  simply  into  this : — 
A  prior  mortgage  for  present  and  future  advances;  a  sub- 
sequent mortgage  of  the  same  description :  each  mort- 
gagee has  notice  of  the  other's  deeds ;  and  advances  are 
made  by  the  prior  mortgagee,  after  the  date  of  the  subse- 
quent mortgage,  and  with  full  knowledge  of  it ;  is  the 
prior  mortgagee  entitled  to  priority  for  these  advances 
over  antecedent  advances  made  by  the  subsequent  mort- 
gagee ? 

It  appears  to  me  to  be  impossible  to  decide  in  favor  of 
the  subsequent  mortgagee  without  distinctly  dissenting 
from  the  opinion  of  Lord  Cowper  in  Gordon  v.  Graham, 
if  not  expressly  overruling  his  decision.  I  have  been 
unable,  by  tracing  the  case  to  its  final  result  in  the  regis- 
trar's books,  to  arrive  at  any  satisfactory  conclusion  re- 
specting the  mode  in  which  Lord  Cowper  ultimately 
dealt  with  the  advances  made  after  notice  of  the  second 
mortgage. 

It  is  said  in  the  report  of  the  case,  both  in  Vin.  Abr. 
and  in  Equity  Cases  Abridged,  that  "  through  the  im- 
portunity of  counsel,  is  was  ordered  that  the  Master 
should  report  what  money  was  lent  by  the  first  mortgagee 

after 
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after  he  had  notice  of  the  second  mortgage,"  which  order,        1858. 
as  Lord  St  Leonards  observes  in  Sliaw  v,  Neale,  is  in-       'tT'^'^ 

ROLT 

consistent  with  the  opinion  which  Lord  Cotcper  was  at  v, 

first  supposed  to  express.  Hopkinson. 

The  decree  ordering  the  Master  to  report,  a  copy  of 
which  was  furnished  to  me  by  Mr.  Lloyd,  appears  to  me  to 
bear  out  the  statement  in  the  Reports,  and  to  have  been 
completely  irreconcilable  with  the  strong  opinion  attri- 
buted to  Lord  CowpeTj  although  he  certainly  directed 
that  the  first  mortgagee  should  be  paid  what  was  due  for 
principal  and  interest,  because,  if  the  Lord  Chancellor 
was  of  opinion,  as  he  is  represented  to  have  been,  that 
the  first  mortgage  was  entitled  to  everything  which  he 
advanced,  it  would  have  been  wholly  unnecessary  to  have 
directed  an  inquiry  as  to  the  periods  when  the  alleged 
advances  were  made. 

The  fate  of  this  case  has  been  singularly  unfortunate. 
It  has  never  been  followed  as  an  authority,  it  has  fre- 
quently been  questioned  by  text  writers,  and  whenever 
it  has  been  cited  in  argument  it  has  elicited  strong 
expressions  of  disapprobation  from  the  Judges.  In  the 
recent  case  of  Shaw  v.  Neale,  the  Master  of  the  Rolls 
intimated  his  doubts  of  the  soundness  of  the  decision, 
and  in  the  same  case  in  the  House  of  Lords,  the  remarks 
which  were  made  upon  it  have  all  a  similar  tendency, 
although  it  was  unnecessary  to  determine  whether  it 
ought  to  be  regarded  as  a  binding  authority. 

The  case,  therefore,  having  been  repeatedly  shaken 
by  side  winds,  must  now  have  its  foundation  examined, 
for  if  the  opinion  of  Lord  Cowper  is  right,  then  the  de- 
cision of  the  Master  of  the  Rolls  is  wrong. 

Now,  the  reason  given  by  Lord  Cowper  for  giving 
priority  to  the  advances  made  by  the  first  mortgagee, 

after 
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1858.  ader  the  second  mortgage,  although  he  had  notice  of  it, 
is,  because  it  was  the  folly  of  the  second  mortgagee  with 
notice  to  take  such  a  security. 

But  this  is  a  two-edged  reason,  which  reaches  to  the 
first  as  well  as  to  the  second  mortgagee,  for  it  may  as 
well  be  said  to  have  been  the  folly  of  the  first  mortgagee 
to  make  further  advances  after  notice  of  the  subsequent 
mortgage. 

Mr.  Lloyd  suggested  that  there  might  be  a  difference 
between  the  case  of  Gordon  v.  Graham  and  the  present, 
because  in  Gordon  v.  Graham  there  was  a  sum  actually 
advanced,  and  the  security  was  taken  for  that  sum  and 
for  future  advances,  but  that  here  nothing  was  due  at  the 
time  of  the  mortgage,  which  was  a  covering  security 
merely  for  advances  in  future.  I  confess  that  I  am  unable 
to  appreciate  this  distinction.  But  he  further  insisted 
that  instructions  having  been  given  to  the  same  solicitor 
for  the  mortgages,  to  the  Commercial  JBank  and  to  the 
Plaintiff,  the  two  mortgages  must  be  considered  as  one 
transaction,  and  that  it  would  therefore  be  unreasonable 
to  suppose  that  the  effect  of  the  first  mortgage  was  to  be 
immediately  paralyzed  by  the  second,  when  it  was  known 
that  the  very  object  of  the  first  mortgage  was  to  secure 
only  future  advances.  There  seems  to  me  to  be  no 
ground  for  asserting  that  the  two  mortgages  can  be  re- 
garded in  any  sense  as  one  transaction,  but  if  they  could, 
then  the  first  mortgagee  must  have  known  that  the 
second  mortgage  contained  a  power  of  sale,  which,  if 
it  were  exercised,  would  have  prevented  subsequent  ad- 
vances being  available  against  the  bon^  fide  purchaser, 
and  thus  his  security  for  advances  subsequent  to  the 
second  mortgage  was  rendered  extremely  precarious. 
Nor  would  the  case  supposed  by  Mr.  Lloyd,  of  the 
second  mortgage  depriving  the  first  mortgagee  of  the 

benefit 
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benefit  of  his  security  for  future  advances,  necessarily        1858. 

arise,  because  advances  might  have  been  made  by  the 

first  mortgagee  before  the  execution  of  the  second  mort-  "vf 

gage,  even  to  the  utmost  limit  of  amount;  and  in  the  ordi-    Hofkinsok. 

nary  course  of  such  a  transaction,  it  seems  extremely 

probable  that  some  advance  should  be  immediately  made, 

which  of  course  would  have  priority  over  the  subsequent 

mortgage.     If  Gordon  v.  Graham  were  to  be  followed 

as  an  authority,  then  the   moment  a  covering  security 

(as  it  has  been  called)  for  future  advances  was  made, 

it  would  preclude  the  possibility  of  the  mortgagor  being 

able  to  raise  money  from  any  other  person,  because  the 

claim  of  a  second  mortgagee  under  such  circumstances 

would  be  indefinitely  postponed  to  the  fluctuating  balance 

of  advances  made  by  the  prior  mortgagee. 

For  these  reasons  I  do  not  consider  Gordon  v. 
Graham  as  an  authority  by  which  I  ought  to  be  bound, 
and  I  am  of  opinion,  in  this  case,  that  the  Plaintiff  is 
entitled  to  priority  for  his  advances  made  before  the 
advances  by  the  Commercial  Bank  with  knowledge  of 
his  security. 

Appeal  dismissed  with  costs. 
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1858. 


ATKINSON  V.  SMITH. 

Before  2%e     T^HIS  was  an  appeal  from  a  decision  of  Vice-Chan- 

Lord  Chun-     -^      cellor  Kindersley,  declaring  that  a  settlement  was 

Chelmsford,  fraudulent  and  void  against  the  Plaintiff  as  a  purchaser 

A  husband       for  valuable  consideration, 
and  wife  mort- 
gaged by  feoff- 
ment and  fine        John  Atkinson  and  Barbara  his  wife,  being  tenants 

they  were  te-  ^7  entireties  in  fee  simple  of  land  in  Cumberland^  exe- 
nants  by  en-      cuted  an  indenture  of  feoffment,  with  livery  of  seisin  in- 

^|«iA|  f  AM    1  n    TOO 

simple,  and  by  dorsed  thereon,  dated  the  16th  of  May,  1818,  and  made 

the  proviso  for  between  John  Atkinson  and  Barbara  his  wife  of  the  one 
redemption  the 

land  was  to  be  part,  and  John  Brown  of  the  other  part,  whereby,  in 
thrh^band^  consideration  of  170/.  lent  to  them  by  John  Brown,  they 
and  wife  and  conveyed  and  assured  the  land  to  the  use  of  John  Brown, 
to  such  other     ^1^  heirs  and  assigns,  subject  to  a  proviso  that  if  John 

persons  or         Atkinson  and  Barbara  his  wife,  or  either  of  them,  their 

person  and 

for  such  intents  or  either   of  their   heirs,  executors,  or  administrators, 

a  the^h'^bT  d  ^^^"'^  ^^"  **"^  ^"""'y  P*^y  ^^  cause  to  be  paid  unto  the 
and  wife  or  the  said  John  Brown,  his  executors,  administrators  and 
them  or  the  assigns,  the  sum  of  170/.  with  interest  for  the  same  after 
heirs  or  as-  the  rale  and  at  ihe  time  therein  mentioned,  then  and  in 
survivor,  such  case  the  said  John  Brown,  his  heirs  or  assigns, 

should  nomi-  ^quU  at  the  request  and  expense  of  John  Atkinson  and 
nate,  direct  .        .  .         . 

or  appoint  Barbara  his  wife,  their  heirs  or  assigns,  or  either  or  any 
By  a  recon-  ^ 

veyance,  exe-  . 

cuted  by  the 

mortgagee  and  by  the  husband  and  wife  on  the  mortgage  debt  being  paid  off,  the 
mortgagee,  by  the  direction  and  appointment  of  the  mortgagor  and  his  wife,  released 
and  the  husband  and  wife  appointed  and  released  the  premises  to  the  use  of  the  wife 
for  life,  with  remainder  to  the  use  of  the  husband  for  life,  with  remainder  to  uses  in 
favor  of  their  daughter  and  her  children.  Afler  the  death  of  the  wife  the  husband 
conveyed  the  property  to  a  purchaser  for  value  : — Held^  that  the  mortgage  sufficiently 
indicated  an  intention  to  charge  or  modify  the  wife's  estate,  for  the  purpose  of 
enabling  her  to  deal  with  the  equity  of  redemption  without  a  fine,  and  thut  her  con- 
currence in  the  settlement  made  by  the  reconveyance  was  a  sufficient  consideration 
to  sustain  the  settlement  against  the  subsequent  purchaser. 
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of  them,  convey  the  premises  unto  the  said  John  Atkin-        1858. 

son  and  Barbara  his  wife,  their  heirs  and  assigns,  or  unto 

such  other  person  or  persons,  and  for  such  intents  and 

purposes  and  in  such  manner  and  form,  as  John  Atkinson 

and  Barbara  his  wife,  or  the  survivor  of  them,  or  the 

heirs  or  assigns  of  such  survivor,  should  nominate,  direct 

or  appoint. 

A  fine  was,  after  the  execution  of  the  deed  and  pursuant 
to  a  covenant  therein,  levied  by  the  said  John  Atkinson 
and  wife. 

The  mortgage  money  and  interest  was  in  the  year  1823 
paid  to  John  Brown,  and  by  a  deed  dated  the  31st  day  of 
December,  1827,  and  made  between  John  Atkinson  and 
Barbara  his  wife  of  the  first  part,  John  Brown  of  the 
second  part,  and  Joseph  Atkinson  of  the  third  part,  after  re- 
citing the  indenture  of  the  16th  day  oiMay,  1818,  and  that 
the  170/.  and  interest  had  been  paid  off,  and  that  John  At- 
kinson and  Barbara  his  wife  being  desirous  to  settle 
the  premises  in  the  said  recited  indenture  mentioned 
upon  the  uses  and  purposes  thereinafter  mentioned,  had 
requested  John  Brown  to  join  with  them  in  conveying, 
limiting  and  assuring  the  same  as  thereinafter  mentioned, 
which  he  had  agreed  to  do,  it  was  witnessed  that  in  con- 
sideration of  the  principal  sum  of  170/.  and  interest  then 
some  time  since  paid  off  and  satisfied  by  John  Atkinson 
and  Barbara  his  wife  to  John  Brown,  and  for  settling, 
conveying  and  assuring  the  premises  upon  the  uses  and 
trusts  and  for  the  ends,  intents  and  purpose  thereinafter 
mentioned,  and  for  the  nominal  considerations  therein 
mentioned,  John  Brown,  at  the  request  and  by  the  direc- 
tion and  appointment  of  John  Atkinson  and  Barbara 
his  wife,  released  and  John  Atkinson  and  Barbara  his 
wife  appointed,  released  and  confirmed  the  premises  unto 
Joseph  Atkinson  and  his  heirsj  to  the  use  of  Barbara 

Atkinson 
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1858.  Atkinson  for  her  life,  with  remainder  to  the  use  of  Joseph 
Atkinson  and  his  heirs  during  the  life  of  Barbara  At^ 
kinson,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  John  Atkinson  and  his  assigns 
for  his  life  in  case  he  should  so  long  continue  unmarried, 
with  remainder  to  the  use  of  Josepk  Atkinson  and  his 
heirs  during  the  life  of  John  Atkinson,  in  trust  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use 
of  the  Defendant  Agnes  Smith  (the  daughter  of  John 
Atkinson  and  Barbara  his  wife)  for  her  life,  for  her  own 
sole  and  separate  use  and  beneBt,  without  the  control  of 
her  then  present  or  any  future  husband,  with  remainder 
to  the  use  of  Joseph  Atkinson  and  his  heirs  during  the 
life  of  Agnes  Smith,  in  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  eldest 
daughter  of  Agnes  Smith  who  should  be  living  at  the 
death  of  Barbara  Atkinson,  and  the  death  or  mar- 
riage of  John  Atkinson,  and  the  death  o(  Agnes^Smith, 
and  the  heirs  and  assigns  of  such  eldest  daughter  or 
only  daughter  for  ever ;  and  in  case  there  should  be  no 
daughter  of  Agnes  Smith  then  living,  to  the  use  of  the 
eldest  or  only  son  of  Agnes  Smith  who  should  be  then 
living,  his  heirs  and  assigns  for  ever ;  and  in  case  there 
should  be  no  daughter  or  son  of  Agnes  Smith  then  living, 
to  the  use  of  Thomas  Atkinson,  the  son  of  John  Atkin-- 
son  and  Barbara  his  wife,  and  the  heirs  and  assigns  of 
Thomas  Atkinson  for  ever. 

No  fine  was  levied  to  the  use  of  this  deed. 

In  February,  1838,  Barbara  Atkinson  died,  leaving 
her  husband  John  Atkinson  surviving.  In  the  year 
1853  John  Atkinson  went  to  reside  with  the  Plaintiff 
Solomon  Atkinson,  and  in  pursuance  of  certain  arrange- 
ments between  them  the  Plaintiff  became  the  purchaser 
of  the  property  for  valuable  consideration.    The  purchase 

was 
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was  carried  into  effect  by  a  deed  dated  the  lOtb  of 
JwM^  1854y  whereby  the  property  was  conveyed  to  the 
Plaintiff  in  fee. 

The  Vice-Chancellor  held  that  the  deed  of  the  31st  of 
December,  1827,  was  void  as  against  the  Plaintiff,  being 
a  voluntary  deed,  and  consequently  fraudulent  by  the 
statute  of  13  Eliz.  c.  5. 
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The  Defendants  appealed  from  the  whole  decree. 
The  Plaintiff  in  person  in  support  of  the  decree. 

In  the  first  place,  the  limitation  of  the  equity  of  re* 
demption  in  the  mortgage  does  not  of  itself  purport  to 
do  anything  more  than  give  the  fee  back  in  entireties  to 
the  husband  and  wife,  subject  to  the  security  created  by 
the  deed.  In  Wagstaffy.  Wagstaff{a\  a  trust  to  convey 
lands  to  a  person  and  his  heirs,  or  as  he  or  they  should 
appoint,  was  held  to  create  no  power,  but  an  estate  in 
fee.  But,  even  if  the  words  of  themselves  imported  more, 
they  would  not  afford  a  sufficient  indication  of  intention 
to  resettle  the  equity  of  redemption,  for  which  purpose  a 
recital  or  some  equally  clear  indication  of  intention  to  that 
effect  must  be  shown ;  Corbett  v.  Barker  (i),  Jackson  v. 
Innes(c),  Ruscombe  v.  Hare(d),  Heather  v.  O'Neill  {e). 
The  old  uses  therefore  remained  as  regarded  the  equity 
of  redemption,  and  the  wife  could  not  aflect  the  estate 
without  another  fine.  The  deed  of  1827  was  conse- 
quently the  deed  of  John  Atkinson  only,  and  there  was 
no  consideration  to  support  it ;  it  was  therefore  voluntary 
and  void  as  against  myself  as  a  purchaser  for  valuable 
consideration. 

He 

(a)  2  P.  Wms.  258.  (d)  6  Dow.  1. 

(6)  1  An$i.  138.  (e)2  DeG.^  J.  399. 

(c)  16  Fet.  356;  1  B/i.  114. 
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He  referred  to  and  commented  upon  Cholmondeley 
V.  Clinton  (a),  Whithread  v.  Smith  (J),  Hipkin  v.  WUr 
son  {c\  Plowden  v.  Hyde  (d),  Dunstan  v.  Patterson  (e), 
Anson  v.  Lee(f). 


Mr:  Osborne  in  support  of  the  appeal. 

The  fine  levied  in  1818  was  perfectly  good  to  the  ex- 
tent of  the  whole  estate,  including  the  proviso  for  re- 
demption, and  the  only  question  is,  whether  a  power  was 
created  by  the  deed  of  1818.  The  words  are  "unto 
such  other  person  or  persons,  and  for  such  intents  and 
purposes,  and  in  such  manner  and  form,  as  they,  the  said 
John  Atkinson  and  wife  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  shall  nominate,  direct 
or  appoint  in  that  behalf,  free  from  all  incumbrances.** 
Now  no  particular  words  are  necessary  if  the  intention  of 
the  parties  can  be  arrived  at,  as  it  can  be,  without  doubt, 
here.  If,  then,  the  words  are  sufficient  to  create  a  power 
in  the  husband  and  wife,  the  cases  of  Ruscombe  ¥• 
Hare  (g)  and  Whitbread  v.  Smith  (b)  have  no  applica- 
tion to  the  present,  nor  can  the  deed  of  1827  be  treated 
as  voluntary,  for  by  it  the  wife  gives  up  her  estate  in  fee 
which  she  would  have  had  on  surviving  her  husband  in 
consideration  of  his  joining  her  in  the  deed. 


He  referred  to  Doe  v.  Parratt(h\  Rowel  v,  Walley(i), 
Corbett  v.  Barker  (k),  Jones  v.  MorleyiJ)^  Stapiiton 
V.  Stapiiton  (m),  Wagstaff  \.  Wagstaff^n),  Sudgen  on 
Powers  (o),  Cholmondeley  v.  Clinton  (a),   Eddleston  v. 

Collins 


(a)  2  Mer.  171. 
(6)  3DeG.,  5f.  4-0.  727. 
(c)  Z  DeG.if  Sm.  738. 
id)  2  De  G.,  Ai.  4-  G.  684. 

(f)  2  Phil.  341. 
(J)  4  Sim.  364. 

(g)  6  Dow.  1. 


(A)  5  T.  R.  652. 

(t)  1  Ch,  Rep,  116. 

{k)  1  ^n«M38. 

(/)  2  Sulk.  677. 

(m)  1  Atk.  2. 

(n)  2  P.  Wmt.  258. 

(o)   Vol.  l,p.  261,6Mcd 
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Collins  (a),  Anson  v.  Lee{b\  Heather  v.  O'Neill  {c\ 
Martin  v.  Mitchell  {d)^  Innes  v.  Jackson  (e),  Hewison  v. 
Negus  {f),  Doe  v.  James  (g). 

Mr.  Atkinson  in  reply. 

The  Lord  Chancellor,  after  stating  the  facts  and 
reading  the  proviso  for  redemption,  proceeded  as  follows : 

The  Plaintiff  insists  that  the  deed  of  1827  should 
be  declared  void  as  against  him,  because  he  is  a  pur- 
chaser for  valuable  consideration,  and  because  it  is,  as  he 
contends,  a  voluntary  deed,  and  that  it  was  necessary 
a  fine  should  have  been  levied.  In  support  of  his  case 
he  contended  that  no  power  was  created  by  the  deed 
of  1818,  because  no  intention  is  declared  to  change 
the  limitation  of  the  equity  of  redemption,  and  he 
cited  a  number  of  authorities  from  Ruscomhe  v.  Hare 
down  to  the  recent  case  of  Heather  v.  O'Neill^  to  esta- 
blish the  proposition,  that  where  there  is  a  mortgage  of 
a  wife's  interest,  with  a  proviso  for  a  reconveyance,  re- 
serving uses  different  from  those  in  the  original  settle- 
ment, unless  the  terms  of  the  proviso  show  manifestly 
an  intention  that  the  uses  should  be  altered,  the  old  uses 
remain ;  and  he  further  contended,  that  it  is  not  enough 
that  such  intention  to  alter  the  uses  should  be  contained 
in  the  proviso,  but  that  it  should  also  appear  from  some 
recital  or  other  circumstance.  To  establish  this  pro- 
position he  relied  upon  certain  expressions  of  Lord 
Eldon  in  Jackson  v*  Innes,  I  pointed  out,  during  the 
argument,  that  whatever  opinion  Lord  Eldon  might 
have  entertained  at  first  as  to  the  mode  in  which  such 
intention  should  be  manifested,  he  changed  it  before 
the   final   decision   of  the   case,  for  in  the  concluding 

portion 

(a)  3  I)e  G.,  Jf.  <J  G.  1.  (e)  1  BIL  104. 

(6)  4  Sim,  364.  (J)  16  Beav.  594. 

(f)  2DeG.{f  J.  399.  {g)  16  £a»^,  212. 
((/)  \Syg,onPow.^eQ,6thed, 


1858. 


Atkinson 

V. 

Smith. 


192 


CASES  IN  CHANCERY. 


1858. 


portion  of  the  report  in  the  House  of  Lords,  he  thus 
expressed  himself  (a) : — '*  The  circumstances  of  this  case 
are  certainly  in  point  of  fact  much  better  understood 
than  they  were,  and  much  greater  research  has  been 
made  into  cases,  so  as  to  bring  before  the  considera- 
tion of  the  House  the  true  principle  of  decision.  The 
Court  below  did  not  rightly  apprehend  the  case  as 
it  now  appears.  The  judgment  of  this  House  will  re- 
move a  difficulty  which  I  know  is  floating  in  the  minds 
of  many  persons.  1  conceive  it  to  have  been  the 
opinion  of  Lord  Thurlow^  that  in  order  to  dispose  of  the 
equity  of  redemption  ot  the  wife  in  an  estate,  it  was  ab- 
solutely necessary  there  should  be  in  the  recitals  of  the 
instrument  some  expression  that  the  parties  meant  it  so : 
that  it  was  not  enough  to  collect  the  intention  from  the 
limitations ;  but  that  there  must  be  something  more  upon 
the  face  of  the  deed  to  lead  the  wife  to  understand  what 
those  limitations  were.  It  does,  however,  occur  to  me, 
on  looking  into  the  cases  which  have  been  referred  to, 
that  such  a  proposition  cannot  be  supported,  and  there- 
fore 1  am  of  opinion  that  the  decree  must  be  reversed." 
Lord  Eldon  there  placed  the  doctrine  on  the  footing  on 
which  it  has  ever  since  stood,  and  the  whole  effect  of  the 
decision  in  that  case  is  to  leave  the  question  as  to  inten- 
tion open,  though  the  reservation  of  the  equity  of  re- 
demption is  limited  in  a  manner  different  from  the  origi- 
nal settlement ;  but  at  the  same  time  to  show  that  the 
intention  to  alter  it  may  be  manifested  by  the  language 
of  the  proviso  itself,  and  that  there  is  no  necessity  for  an 
express  declaration  or  a  recital  to  that  effect. 


The  result  of  all  the  authorities  cited  in  the  argument 
is,  that  the  question  in  such  cases  is  as  4o  the  real  inten- 
tion of  the  parties,  and  that  each  case  is  to  be  decided  on 
its  own  particular  circumstances.     Nor  indeed  do  Rus- 

combe 

(a)  1  Bli.  135. 
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combe  V.  Hare^  and  the  other  cases  cited,  strictly  apply 
to  the  present,  because  in  all  of  them  the  question  was, 
whether  the  change  of  the  limitations  indicated  any 
change  in  intention,  whereas  there  is  here  no  change  of 
limitation,  and  the  only  difference  made  by  the  proviso  is, 
that  it  annexes  a  new  quality  to  the  wife's  estate,  by  which 
she  had  greater  facilities  given  to  her  for  disposing  of  it. 


1868. 


The  question,  therefore,  is  not  whether  the  proviso 
shows  an  indication  of  intention  to  change  the  limita- 
tions, but  whether  something  which  the  wife  could  have 
done  by  a  fine,  embracing  the  whole  transaction,  she  has 
not  chosen  to  secure  to  herself  the  advantage  of  doing 
otherwise;  that  is,  by  concurring  with  her  husband  in 
disposing  of  her  .interest  under  the  power. 

The  Plaintiff  asserts  that,  inasmuch  as  there  is  no 
change  in  the  limitations,  the  creation  of  this  power  is 
utterly  nugatory,  because  it  is  included  in  the  interest  to 
be  reconveyed  by  the  mortgagee  to  Atkinson  and  his 
wife,  and  for  this  he  cited  Wagstaffs,  Wagstaff,  That 
case,  however,  is  no  authority  on  the  point. — If  I  convey 
an  estate  to  A,  and  B,  in  fee,  with  power  for  them  to 
appoint,  the  power  is  nugatory,  because  it  is  already  in- 
volved in  the  fee  which  I  have  conveyed  to  them.  But 
here  the  power  is  something  ultra,  for  it  enables  the  wife 
to  deal  with  her  interest  without  a  fine,  and  by  means  of 
an  appointment,  and  without  the  necessity  of  levying  a 
fine.  The  words  were  not  inadvertently  introduced  into 
the  proviso,  but  had  a  direct  design  and  object,  and  if  I 
find  that  they  are  sufiicient  to  create  a  power,  why  am 
I  to  deprive  the  wife  of  the  right  to  create  such  a  power, 
and  to  secure  tp  herself  the  benefit  of  a  greater  facility  to 
deal  with  her  estate. 


It  is  said  that  this  should  not  be  permitted,  because 
Vol.111.  O  i>f.        it 
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it  takes  away  a  privilege  which  the  law  gives  her.  But 
it  is  no  part  of  the  office  of  this  Court  to  force  upon  the 
wife  any  protection  which  she  deliberately  refuses.  If  a 
husband  comes  to  the  Court  to  obtain  possession  of  his 
wife*s  property,  it  will  not  interfere,  unless  the  husband 
will  make  a  proper  settlement  upon  her,  and  yet  it  will 
not  compel  her  to  have  one  if  she  distinctly  refuses.  I 
do  not  therefore  see  the  force  of  the  argument  that,  by 
giving  effect  to  the  proviso,  I  shall  be  depriving  the  wife 
of  any  protection  which  ought  to  be  given  to  her. 

It  was  said  that  this  power  had  no  effect  whatever 
upon  the  equitable  interest  of  the  husband  and  wife,  and 
that  it  merely  enabled  them  to  direct  the  mortgagee  to 
convey  the  legal  estate  to  such  persons  as  they  should 
appoint.  I  think  there  is  no  doubt  that  the  intention  of 
the  proviso  clearly  was  to  enable  Atkinson  and  his  wife 
to  direct  the  mortgagee  to  clothe  with  the  legal  estate 
any  new  settlement  which  they  might  desire  to  make  at 
any  future  time ;  and  this  being  clear,  I  am  at  liberty  to 
construe  the  power  so  as  to  render  the  deed  of  1827 
effectual  for  carrying  into  effect  this  intention. 

If  that  is  so,  there  is  an  end  of  the  question,  because, 
if  the  deed  of  18^7  is  an  exercise  of  the  power  of  1818, 
it  ceases  to  be  voluntary,  as  there  is  a  consideration 
moving  from  the  wife  to  her  husband  by  her  parting 
with  her  interest  under  the  deed  of  1818  for  the  purpose 
of  the  settlement,  which  is  quite  sufficient  to  prevent  the 
deed  from  being  voluntary  within  the  meaning  of  the 
statute. 

I  have  anxiously  considered  my  decision,  and  it  is 
with  feelings  of  great  reluctance  that  I  find  myself 
obliged  to  differ  from  the  decision  of  the  Vice-Chancellor. 
The  decree  must  be  reversed,  and  the  Plaintiff's  bill  dis- 
missed with  costs. 
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In  the  Matter  of  the  10  &  1 1  Vict.  c.  96,  and 
In  the  Matter  of  HART'S  TRUSTS. 

Ex  parte  BLOCK. 


Nov.  5, 10. 


THIS  was  an  appeal  from  the  decision  of  Vice-^han-    Before  The 
Lords 
cellor  Stuart,  upon  a  petition  presented  under  the      Justicbs. 

Acts  for  the  Relief  of  Trustees.  A  testotor 

gave  real  es- 
tate to  a  de- 

The  question  was  as  to  the  construction  of  the  will  ^^re^idn- 
of  William  Hart,  dated  the  13th  of  November,  1849,  dertotrasteei 
whereby,  after  appointing  Jonathan  Abbott  and  James  to  sell  and  pay 
Osbcme  executors,  the  testator  gave  and  devised  unto  his  out  of  the  pro- 

®.  .  ceeds  500/.  to 

mother  Maria  Hart  all  and  singular  his   messuages,  a  legatee  when 

lands,  tenements  and  hereditaments,  with  their  rights,  J^e  should  at- 

'  '  o     '  taiij  twenty- 

members  and  appurtenances,  to  hold  the  same  to  her  five,  and  he 

and  her  assigns  for  her  life ;  and  from  and  immediately  thlTlegacy  * 
after  the  decease  of  his  mother  he  gave  and  devised  all  should  carry 
such  parts  as  were  freehold  or  charterhold  of  and  in  the  the  death  of 
said  messuages,  lands,  tenements  and  hereditaments,  with  |?1.®  tenant  for 
their  appurtenances,  unto  Jonathan  Abbott  and  James  towards  the 
Osborne,  their  heirs  and  assigns,  upon  trust  that  they,  or  Jenauce^u'ntir' 
the  survivor  of  them,  or  the  heirs,  executors  or  adminis-  she  attained 
trators  of  such  survivor,  should,  as  soon  as  could  con-  n^  ^iao  di- 
veniently  be  after  her  decease,  absolutely  sell  and  dis-  f^^^ed  other 

-    legacies  to  be 

pose  of  the  same  hereditaments  and  every  part  thereof;  paid  out  of  the 
Zi  as  to  such  parts  as  were  copyhold  or  of  customary  Proceed.of,he 

*  ,  ^^^^  estate,  and 

tenure  of  and  in  all  and  singular  his  said  messuages,  save  the  resi- 

lands,  tenements  and  hereditaments,  he  thereby  autho-  pj^c^dg  t^ 

rized,  empowered  and  directed  his  trustees  and  the  sur-  other  persons. 

The  legatee  of 
Vivor  the  500/.  sur- 
vived the  te- 
nant for  life,  but  died  under  twenty-five : — Held,  that  the  legacy  vested  and  passed  to 
ber  personal  representatives. 

Vol.  III.  P  D.J. 
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1858.  vivor  of  them,  and  the  executors  or  administrators  of 
"^•^^^^^^  such  survivor,  in  like  manner  as  was  mentioned  with 
Hart's  regard  to  the  freehold  parts  of  his  hereditaments  and 
Trusti.  premises,  absolutely  to  sell  and  dispose  of  and  to  convey 
Block  ^  and  assure  the  same  freehold  and  copyhold  heredita- 
ments respectively,  when  sold,  unto  the  purchaser  or 
purchasers  thereof,  his,  her  or  their  heirs  and  assigns,  or 
as  he,  she  or  they  should  direct;  and  he  declared  and 
directed  that  his  trustees  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  should 
stand  possessed  of  the  monies  to  arise  and  be  produced 
from  the  sale  of  his  freehold  and  copyhold  heredita- 
ments, and  the  rents  and  profits  thereof  until  sale,  upon 
and  for  the  trusts,  intents  and  purposes  thereinafter  ex- 
pressed and  thereinafter  mentioned  concerning  the  same, 
that  was  to  say,  upon  trust  in  the  first  place  to  pay  the 
expenses  of  and  attending  such  sale  or  sales,  and  in  the 
next  place  to  pay  to  his  daughter  Henrietta  Ann  the 
sum  of  500/.  sterling  when  she  should  attain  the  age  of 
twenty-five  years ;  and  he  directed  that  the  legacy  should 
carry  interest  from  the  time  of  his  mother's  decease, 
which  interest  should  be  paid  in  and  towards  the  main- 
tenance, education  and  support  of  his  said  daughter  until 
she  should  attain  the  age  of  twenty-five  years ;  and  also 
to  pay  or  allow  to  James  Osborne  the  sum  of  100/.,  and 
to  Prince  Fox  the  like  sum  of  100/.,  which  he  gave  and 
bequeathed  to  them  respectively;  and  from  and  imme- 
diately after  his  said  mother's  decease,  he  also  gave  and 
bequeathed  unto  Jonathan  Osborne  and  Prince  Fox  the 
several  debts  or  sums  of  200L  owing  to  him  from  them 
respectively  and  secured  by  their  respective  promissory 
notes.  And  subject  as  aforesaid,  the  testator  directed 
that  the  said  trust  monies  should  remain  and  be  in  trust 
for  all  and  every  the  children  and  child  of  his  cousin,  the 
widow  of  the  late  Ralph  Johnson,  who  should  be  living 
at  the  decease  of  his  mother,  and  be  paid  to  them  when 

and 
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and  as  they  should  severally  and  respectively  attain  the  1858. 

age  of  twenty-one  years,  in  equal  shares  as  tenants  in  ^""^"^^^ 

common,  the  interest  in  the  meantime  to  be  applied  for  Hart's 

and  towards  their  respective  maintenance,  education  and  Trusts. 

support-  bIS^k? 

The  testator  died  on  the  14th  of  November ,  1849. 

The  testator's  daughter  attained  twenty-one  in  Feb- 
ruary, 1855,  and  married  Mr.  Block,  the  Petitioner,  on 
the  25th  of  October,  1855.  She  died  in  September,  1857, 
and  letters  of  administration  of  her  estate  and  effects 
were  granted  to  the  Petitioner. 

Maria  Hart,  the  mother  of  the  testator,  died  in  1850. 

After  the  death  oi  Maria  Hart,  Jonathan  Abbott  and 
James  Osborne  sold  the  testator's  real  estate  as  directed 
by  the  will,  and  out  of  the  produce  of  the  sale  set  apart 
and  invested  on  mortgage  500/.  to  answer  the  daughter's 
legacy.  Afterwards,  on  the  mortgage  being  paid  off,  in 
July,  1858,  they  paid  the  500/.  into  Court,  under  the 
provisions  of  the  Acts  for  the  Relief  of  Trustees. 

The  petition  under  appeal  was  then  presented  by  Mf . 
JBlock  for  payment  of  the  500/.  to  him  as  the  legal  per- 
aonal  representative  of  his  late  wife.  The  Respondents 
"^ere  children  of  Ralph  Johnson,  to  whom  the  residue  of 
the  proceeds  of  the  real  estate  was  given  by  the  will,  and 
^ho  submitted  that,  under  the  circumstances  of  the  case, 
the  legacy  of  500/.  had  lapsed  by  reason  of  the  death 
of  Mrs.  Block  under  the  age  of  twenty-five  years.  The 
Vice-Chancellor,  taking  that  view  of  the  case,  ordered 
accordingly,  and  Mr.  Block  appealed. 

Mr.  Matins  and  Mr.  W.  D.  Evans  in  support  of  the 
appeal. 

P2  The 
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In  re 
Habv's 
Trusts. 

Ex  parte 
Block. 


The  Vice-Chancellor  considered  tbe  case  governed  by 
those  of  Batsford  v.  Kebbell  (a)  and  Watson  y.  Hayet  (b). 
But  these  cases  are  clearly  distinguishable  from  tbe  pre- 
sent. In  the  former  the  language  of  tbe  will  made  a 
marked  distinction  between  principal  and  interest,  and  ia 
the  latter  the  whole  income  was  not  given^  but  only  main- 
tenance out  of  it.  In  this  case  the  interest  is  mentioned 
as  being  part  of  the  legacy^  and  the  case  is  more  like 
Hanson  y.  Oraham  (c)  than  those  to  which  his  Honor 
likened  it  It  will^  however,  be  argued  on  the  other 
side,  as  it  was  below,  that  there  is  a  distinction  between 
the  cases,  because  here  the  legacy  is  payable  out  of  real 
estate.  But  even  as  to  real  estate  the  rule  is  to  construe 
any  gift  relating  to  it  so  that  it  shall  vest  as  speedily  as 
possible.  In  Boraston*s  Case  {d)  and  Doev.  Nowell (e) 
expressions  seeming  to  import  contingency  were  held  to 
give  vested  interests. 


[The  Lord  Justice  Knioht  Bruce  sent  for  the  entry 
in  the  Registrar's  book  of  Hanson  v.  Oraham,  but  said 
that,  owing  to  the  will  being  set  out  in  the  past  tense,  no 
further  light  was  thrown  upon  the  case  by  the  entry.] 

They  also  referred  to  Vawdry  v.  Oeddes{f),  Leake 
V.  Rohinson{g\  Harrison  v.  Naylor{Jh),  Saunders  v. 
Vautier  (i). 

Mr.  Bacon  and  Mr.  Southgate  for  the  Respondents* 

Hanson  v.  Graham  {e)  is  relied  upon  as  if  it  were  an 
Act  of  Parliament,  which  could  not  be  departed  from. 
It  must,  however,  be  considered  how  far  that  case  can 
stand  with  other  authorities.     But,  admitting  it  to  have 

been 

(fl)  3  Fes.  363.  (/)  1  Ruu.Sf  Myl  203. 

(6)  6  Mtfl.  Sf  Cr,  125.  (g)  2  Mer.  363. 

(0  6  Vei.  239.  (h)  2  Cox,  247. 

(d)  3  Co.  Rep,  19  fl.  (i)  Cr.  ^  Ph.  240. 
(0  1  Man.  Sf  Sel.  327. 
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been  well  decided,  it  diSers  from  this  case  in  the  im- 
portant particular  that  the  legacy  there  was  of  personal 
estate  only,  and  not  of  a  sum  payable,  as  in  this  case, 
out  of  real  estate,  as  to  which  different  rules  prevail. 
As  to  personal  legacies,  the  Court  of  Chancery  has  toU 
lowed  the  civil  law,  but  as  to  real  estate  no  such  analogy' 
has  been  followed,  and  the  consequence  is,  that  in  the 
books  are  found  a  variety  of  decisions,  only  to  be  recon- 
ciled by  adverting  to  this  distinction.  The  present  case 
cannot  be  distinguished  from  Batsfard  v.  Kebbell  (a)  and 
Watson  V.  Hayes  {b)  in  principle. 
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They  also  referred  to  Carter  v.  Bletsoe  (o),  Gawler 
V.  8tanderwich{d),  Prowse  t.  Abingdon  (e\  Pearce  v. 
Loman(J). 


Mr.  Malins  in  reply. 


Judgment  reserved. 


The  Lord  Justice  Knioht  Bbuce. 

The  order  to  be  made  by  us  on  this  petition  depends 
On  our  construction  of  the  will  of  WUUam  Hart^  so  far 
^a  the  gift  of  600/.  contained  in  it  in  favor  (absolutely  or 
ooniingently)  of  the  Petitioner's  late  wife  is  concerned. 


Nofo»  10. 


Whether  it  would  have  been  right  to  dismiss  the  peti- 
tion if  Maria  Hart  mentioned  in  the  will,  the  mother  of 
the  testator,  had  survived  Harriett  Ann  Blocks  it  is  un- 
necessary 


{a)  3  Fet.  363. 

(6)  5  MyL  if  Cr.  125. 

(c)  Cat.  in  Ch.  267. 


((0  2  Cojr,15. 
(0  1  Atk.  582. 
(/)  3  Ves.  135, 


soo 
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In  re 
Hart's 
Trusts. 

Hr  parte 
Block. 


necessary  to  say,  and  I  give  no  opinion.  For  though 
Maria  Sort  survived  the  testator,  she  was  survived  by 
Harriett  Ann  Blocks  who,  if  the  gift  in  question  had 
been  a  legacy  out  of  the  testator's  personal  estate  merely, 
would,  in  my  opinion,  upon  principle  equally  and  autho- 
Hty,  have  acquired  a  vested  right  to  the  500/.  for  her 
absolute  use,  either  on  the  testator's  death  (subject  to  his 
mother's  life  estate)  or  on  the  death  of  his  mother.  For 
by  the  will  interest  was  made  payable  on  the  500/.  from 
the  time  of  the  death  of  the  testator's  mother,  and  that 
interest  was  directed  to  be  applied  wholly  for  the  benefit 
of  Harriett  Ann  Block.  The  circumstance  therefore 
that  she  died  before  attaining  the  age  of  twenty-five  would 
certainly,  I  conceive,  have  been  immaterial  if,  as  I  have 
said,  the  500/.  had  been  made  payable  out  of  the  testa- 
tor's personal  property,  and  the  gift  had  not  afiected  his 
real  estate. 


The  single  question  accordingly,  as* I  view  the  matter, 
is,  whether,  on  the  ground  that  real  estate  only  or  its 
produce  was  made  liable  to  the  500/.,  Harriett  Ann 
Block  did  not  acquire  a  vested  right  to  that  sum,  and 
there  was  a  lapse  of  the  benefit  of  the  gift  as  to  the  capital 
on  her  death  happening  as  it  did  when  she  was  under 
the  age  of  twenty-five  years,  which  question  ought,  I 
think,  to  be  answered  in  favor  of  her  administrator,  the 
Petitioner.  The  whole  of  the  real  estate  was  by  the  will 
not  only  empowered,  but  absolutely  directed,  to  be  sold 
upon  the  death  of  Maria  Hart,  a  sale  not  merely  for  the 
purpose  of  raising  the  500/.,  but  for  that  and  other  pur- 
poses, so  that  the  sale  would  have  been  as  proper  and 
necessary  if  Harriett  Ann  Block  had  not  survived  the 
testator  as  it  was  in  the  actual  circumstances.  The  whole 
of  the  produce  of  the  sale  has  been  on  all  hands  assumed 
to  have  been  and  treated  as  having  been  by  the  will 
effectually  disposed  of.    All  parties  have  assumed  that 

the 
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the  heir,  if  any^  of  the  testator  took  nothing  legally  or        1858. 
equitably  in  that  character.  ^^^/'^^ 

In  re 
Hart's 

I  am  not  sure  whether  I  should  or  should  not  have  Trusts, 
taken  the  same  view  of  the  Petitioner's  claim  as  I  now  Block? 
do  if  the  500/.  had  been  not  directed  to  be  raised  by  a 
sale,  but  had  been  made,  with  the  interest  from  the  death 
of  the  testator's  mother,  a  charge  merely  on  the  land^  and 
the  land,  subject  to  the  charge,  had  been  devised  in  any 
manner  or  allowed  to  descend.  Howsoever  the  claim 
would  have  stood  in  such  circumstances,  I  think  that, 
the  will  being  as  it  is,  the  Petitioner  has  shown  a  title 
to  the  disputed  fund,  and  should,  as  his  wife's  adminis- 
trator, have  it,  subject,  of  course,  to  the  payment  of  such 
costs  as  it  ought  to  bear. 

Possibly  it  may  be  as  well  to  add  that  I  have  not  con- 
sidered as  important  the  use  by  the  testator  of  the  par- 
ticular word  "legacy"  with  reference  to  this  sum  of 
500/.,  nor  overlooked  the  circumstance  that  the  gift,  being 
in  the  shape  of  a  trust  to  pay,  is  not  directly  or  not  other- 
wise directly  to  Harriett  Ann  Block. 

The  Lord  Justice  Turner. 

I  am  also  of  opinion  that  this  legacy  became  vested  in 
Harriett  Ann  Slock,  although  she  died  under  the  age 
of  twenty-five  years.  The  estate  out  of  the  proceeds  of 
"Vrhich  the  legacy  is  given  is  by  the  will,  after  the  death 
of  the  mother,  vested  in  trustees  in  trust  to  sell,  and  they 
are  to  stand  possessed  of  the  monies  to  arise  from  the 
Bale  upon  trust,  &c. — [His  Lordship  read  the  words.] 

There  is  here,  therefore,  not  merely  a  trust  to  pay  the 
legacy  when  the  legatee  attains  twenty-five,  but  a  direc- 
tion that  the  legacy  is  to  carry  interest,  which  is  to  be 

applied 
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1858.       applied  for  the  maintenance  of  the  legatee.    The  gift  is 
^^^y^      not  of  maintenance  merely,  but  of  the  whole  interest. 

In  re  1  .  .  1 

Hart's       The  legatee  therefore  was  in  this  position,  she  was  to  be 
Trusts.      p^jj  ^j^^  legacy  when  she  attained  twenty-five,  and  to 
Block.       ^^^  ^^^  interest  in  the  meantime.     Both  the  principal 
and  the  interest  are  appropriated  to  her. 

But  it  was  said  that  the  gift  of  the  interest  is  distinct 
from  the  gift  of  the  principal,  and  it  was  sought  upon 
this  ground  to  bring  the  case  within  the  authority  of 
Batsford  v.  Kebbell{a)  and  Watson  v.  Hayes  {b).  I  think, 
however,  that  those  cases  do  not  govern  the  present.  In 
the  former  of  those  cases,  Batsford  v.  Kebbell  (a),  the 
direction  was  to  pay  the  legatee  the  dividends  until 
thirty-two,  and  at  that  time  to  transfer  to  him  the  prin- 
cipal ;  and  the  Court,  in  holding  the  legacy  to  be  vested, 
seems  to  have  proceeded  on  the  marked  distinction  which 
was  drawn  between  the  dividends  and  the  capital,  lEuid  in 
the  latter  of  the  cases,  Watson  v.  Hayes  (c).  Lord  Cot* 
tenham  treats  the  gift  of  the  25/.  per  annum  as  a  gift,  not 
of  interest,  but  of  maintenance  only.  In  the  present  case 
the  direction  is  that  the  legacy  shall  carry  interest,  an- 
nexing, as  it  seems  to  me,  the  interest  to  the  legacy,  and 
I  do  not  see  how  we  could  hold  this  legacy  not  to  be 
vested,  unless  we  were  prepared  to  hold  that  no  legacy 
to  be  paid  when  a  legatee  attains  a  prescribed  age,  with 
interest  in  the  meantime,  vests  until  the  legatee  has  at- 
tained the  specific  age,  a  conclusion  which  would  be 
quite  at  variance  with  Hanson  v.  Graham  (a),  and  many 
other  decided  cases. 

Where  a  legacy  is  given  by  a  direction  to  pay  when 
the  legatee  attains  a  certain  age,  the  direction  to  pay  may 

import 

(a)  3  Ves.  363.  (c)  6  Vet,  239. 

(6)  5  MyL  i  Cr.  125. 


CASES  IN  CHANCERY. 


208 


import  either  a  gift  at  the  specified  age  or  a  present  gift 
with  a  postponed  payment,  and  if  the  interest  is  given  in 
the  meantime^  it  shows  that  a  present  gift  was  intended. 

A  further  point  which  was  urged  against  the  legatee  in 
this  case  was,  that  the  legacy  ought  to  be  considered  as 
subject  to  the  rules  which  apply  to  legacies  upon  land, 
and  that  according  to  those  rules  it  could  not  be  vested^ 
and  Watson  v.  Hayes  (a)  was  referred  to  upon  this  point 
also;  but  I  think  that  what  fell  from  Lord  CoUenham 
upon  this  subject  in  that  case  had  reference  merely  to 
the  general  rules  applicable  to  legacies  charged  upon 
land,  and  I  have  not  met  with  any  case  in  which  it  has 
been  held  that  the  rules  as  to  vesting  which  apply  to 
legacies  charged  on  land  are  to  be  applied  to  legacies 
given  out  of  monies  to  arise  from  the  sale  of  the  land* 
The  case  of  Harrison  v.  Nay  lor  {b)  certainly  tends  to  the 
opposite  conclusioui  and  I  think  that  conclusion  the 
better  one,  for  the  legacy  is  held  by  the  trustees  and  paid 
to  the  legatee  as  money,  and  besides,  the  rule  of  the 
C!ourt  is,  to  deal  with  property  in  the  state  in  which  it 
ought  to  be,  and  not  in  the  state  in  which  it  is. 


1858. 

In  re 
Hart's 
Trusts. 

Ex  parte 
Block. 


This  order  therefore  must  be  discharged,  and  there 
must  be  an  order  for  payment  to  the  legatee. 


(a)  5  Myl.  ^  Cr.  125. 


(6)  2  Cos,  247. 
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1858. 


LILLIE  V.  LEGH. 

Nov.  4, 13.     

Before  37ke    HPHIS  was  an  appeal  by  the  Plaintiff  from  a  decree 
LoED.        ±      j,f  Vice-chancellor  Stuart,  dismissing  the  bill  with 

J  U8TICES* 

An  agreement    costs, 
was  made  be- 
tween A,  and         __ 

B.  that  A.  The  bill  was  filed  to  obtain  specific  performance  of  a 

to  B^^al^  parol  agreement  by  the  Defendant  to  grant  to  the  Plaintiff 
of  a  certain  a  lease  for  twenty-one  years  of  a  farm  called  the  Marl 
■ame  teras  as*  Fields  Farm,  for  an  account  of  the  monies  expended  by 
those  con-  the  Plaintiff  in  the  purchase  of  materials  employed  in 
lease  already  alterations  and  additions  to  the  house  and  buildings  on 
^nted  by  A,  ^jjg  farm,  for  payment  of  the  monies  so  expended,  and  for 
that  B.  should  an  injunction  to  restrain  the  Defendant  from  proceedings 
repair  an?al^  ^"  ejectment.  It  was  clearly  proved  that  about  Michael' 
ter  the  farm  mos,  1850,  a  parol  agreement  was  entered  into  between 
that  J^.  should  ^^^  Plaintiff  and  Defendant,  that  the  Defendant  should 
find  or  pay  for  grant  and  the  Plaintiff  accept  a  lease  of  the  farm  for 

the  requisite 

materials.    B,  twenty-one  years,  at  a  rent  of  250/.,  in  a  form  similar  to 

was  let  mto       ^^^^^  ^f  ^  jg^gg  granted  by  the  Defendant  to  a  Mr.  Cars- 
possession,  and  . 
paid  rent  for     well,  and  that  the  Plaintiff  should  be  at  liberty  to  make 

^T  T"'  such 

but  no  lease  ow**** 

was  granted, 

and  ultimately  he  filed  a  bill  for  specific  performance,  and  an  account  of  and  payment 
for  materials.  A,  objected  that  B.  had  committed  breaches  of  covenant  which  would 
have  entitled  A.  to  determine  the  lease.  The  Court  being  of  opinion  that  it  was  doubt- 
ful whether  A.  could,  under  the  circumstances  of  the  case,  have  determined  the  lease 
for  breaches  of  covenant,  decreed  specific  performance,  but  ordered  the  lease  to  be 
ante-dated,  so  that  the  question  might  be  tried  at  law. 

Whether  a  covenant  to  insure  in  such  an  office  as  the  lessor  shall  name  is  broken 
by  non-insurance  where  the  lessor  has  not  been  asked  to  name  and  has  not  named  any 
office,  quare. 

Held,  that  though  the  claim  for  materials  might  be  a  mere  money  demand,  yet  aa 
the  Court  decreed  specific  performance  of  the  main  part  of  the  agreement,  it  had  juris- 
diction to  give  relief  in  respect  of  this  claim  also. 

The  bill  was  dismissed  with  costs  in  the  Court  below.  On  appeal  the  Defendant, 
whose  harsh  and  unreasonable  conduct  had  made  the  suit  necessary,  was  ordered  to  pay 
the  whole  costs,  including  the  costs  of  the  appeal. 
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Buch  reasonable  additions  and  alterations  to  and  in  the  1858. 
farmhouse  and  outbuildings  as  he  should  think  fit^  and 
that  the  Defendant  should  find  or  pay  for  the  materials. 
The  Plaintiff  was  let  into  possession  under  this  agree- 
ment about  the  end  of  1850^  and  made  the  proposed 
alterations  and  additions,  but  no  lease  was  granted. 
In  1853  disputes  arose  between  the  Plaintiff  and  Defen- 
dant as  to  the  terms  of  the  lease,  and  a  notice  to  quit  was 
given  which  was,  however,  abandoned,  and  the  Plaintiff 
continued  in  possession  as  tenant.  In  JunCj  1857,  the 
Defendant  again  served  the  Plaintiff  with  notice  to  quit, 
accompanied  by  a  letter  from  Mr.  James^  the  Defendant's 
agent,  in  these  terms,  ''As  you  are  aware  there  is  no 
signed  agreement  between  yourself  and  Mr.  Legh,  merely 
a  yearly  tenancy,  I  have  advised  Mr.  Legh  to  inclose 
you  a  legal  notice,  which  will  be  void  if  you  consent  to 
sign  an  agreement  on  the  same  terms  as  the  rest  of 
his  tenants,  and  have  your  farm  valued  by  a  competent 
person."  A  correspondence  ensued,  throughout  which 
the  Defendant's  solicitors  insisted  that  the  Plaintiff  had 
no  title  to  a  lease.  A  negotiation  was  carried  on  for  some 
time  with  a  view  to  the  Plaintiff's  giving  up  the  farm,  but 
the  parties  were  unable  to  come  to  terms,  and  in  May^ 
1858,  the  Defendant  commenced  an  action  of  ejectment, 
upon  which  the  present  bill  was  filed.  The  Defendant 
resisted  specific  performance  upon  two  grounds,  viz., 
that  the  Plaintiff  had  waived  his  right  to  a  lease  and 
also  bad  been  guilty  of  acts  and  defaults  which,  if  the 
lease  had  been  granted,  would  have  entitled  the  lessor  to 
re-enter  for  breaches  of  covenant.  The  Court  considered 
that  the  Defendant's  case  on  the  first  point  clearly  failed. 
As  to  the  second  point,  the  matters  relied  upon  as 
breaches  of  covenant  were,  failure  to  insure,  improper 
cultivation,  and  the  sale,  in  or  about  March,  1858,  of 
stock  which  the  Plaintiff  was  bound  to  keep  on  the  farm. 
The  covenant  to  insure  contained  in  CarsweWs  lease, 

according 
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1858.  according  to  which  the  proposed  lease  was  to  have  been 
modelled,  was  ''  that  the  lessee  shall  and  will  insure  the 
said  messuage  and  outbuildings  in  the  sum  of  SOO^,  and 
the  live  and  dead  farming  stock  upon  the  said  farm  in 
the  sum  of  SOOL,  against  loss  or  damage  by  fire,  in  soch 
insurance  office  as  shall  be  named  by  the  said  C.  IL  B. 
Leghf  his  heirs  or  assigns/'  with  the  usual  provision  as 
to  producing  receipts  for  the  premiums.  The  Plaintiff 
had  not  kept  the  premises  constantly  insured,  but  it 
was  not  alleged  that  the  Defendant  had  ever  named 
an  office  in  which  the  insurance  was  to  be  effected,  and 
the  buildings  and  stock  were  now  adequately  insured. 
As  to  the  other  alleged  breaches  of  covenant,  the  Coort 
was  not  satisfied  that  none  had  been  committed  such 
as  would  have  entitled  the  lessor  to  re-enter,  but  it  was 
proved  that  on  the  11th  of  May^  1858,  the  Defendant 
accepted  from  the  Plaintiff  the  half-year's  rent  due  on  the 
S5th  of  March  then  last.  No  complaint  was  ever  made 
to  the  Plaintiff  before  the  filing  of  the  bill  that  he  had 
been  guilty  of  breaches  of  covenant  or  managed  the  farm 
improperly.  During  the  negotiations  which  followed  the 
notice  of  1857,  the  Defendant's  agent  offered  to  grant 
the  Plaintiff  a  lease  on  the  terms  originally  agreed  upon 
if  he  would  abandon  his  claim  for  materials;  this  the 
Plaintiff  declined,  but  offered  to  accept  the  lease,  leaving 
the  question  of  the  claim  for  materials  to  be  settled  by 
arbitration.  The  Defendant  refused  this  offer,  and  nothing 
further  passed  between  the  parties  till  the  commencement 
of  the  action  of  ejectment. 

Mr.  Malins  and  Mr.  Faber  for  the  Plaintiff  in  support 
of  the  appeal. 

Mr.  Bacon  and  Mr.  Karslake  for  the  Respondent. 

Mr.  Malins  in  reply. 

Green 
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Oreen  t.  Bridges  (a\  Nunn  v.  Truseott{h\  Scott  v.  1868. 

Avefy  (c),  Chregory  v.  WiUan  (rf),  and  Pain  v.  Coombs  («),  ^JT*^'^^^ 
were  referred  to.  «. 


Judgment  reserved. 


LlOH. 


Sn&tf  Lord  Justice  Knight  Bruce,  after  stating  the      Ifw.  13. 
facts  of  the  case,  and  disposing  of  the  Defendant's  first 
ground  of  defence,  said : — 

We  come  then  to  the  second  ground  of  defence,  and 
with  regard  to  insurance,  the  covenant  in  the  lease  from 
Mr*  Legh  to  Mr.  Carswell^  on  which  that  to  Mr.  LiUie 
was  agreed  to  be  modelled,  and  of  which  a  copy  is 
scheduled  to  the  bill,  was  in  these  terms. — [His  Lord- 
ship read    the    covenant.] — As,  however,  it  does  not 
appear,  nor  has  been  I  believe  suggested,  that  any  in- 
surance office  was  by  the  landlord  or  on  the  landlord's 
part  named  or  pointed  out  to  Mr.  Lillie^  I  am  not  per- 
suaded that  in  this  respect  there  has  been  any  breach  of 
covenant  or  of  contract  on  his  part,  but  if  there  has  been, 
I  think  it  is  shown  by  the  evidence  to  be  at  least  very 
probable  that  the  breach  has  been  waived,  at  least  as  far 
^  forfeiture  or  re-entry  is  concerned.    There  seems  now 
lo  be  and  for  some  time  to  have  existed  an  insurance, 
j>robabIy  sufficient  within  the  meaning  of  tlie  agreement 
of  1850,  whatever  its  construction  in  that  respect. 

[His  Lordship  then,  after  considering  the  case  made  by 
"^be  Defendant  as  to  improper  management  and  cultivation, 
nd  stating  his  opinion  to  the  effect,  that  having  regard 

to 

(a)  4  Sim.  96.  {d)  9  Em,  683. 

(5)  3  J>e  G.  4  Sm.  304.  (e)  I  I)e  d  J.  34. 

(r)  5  H.  Lordi  Cat,  811. 
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1858.  to  the  conduct  of  the  parties  and  to  the  circumstances  of 
the  case,  and  to  the  probability  that  there  had  been  a 
waiver  of  all  breaches  of  covenant,  it  was  impossible  to 
refuse  specific  performance  on  the  ground  of  breaches 
of  covenant,  proceeded  as  follows :] — Although  in  my 
opinion,  however,  there  ought  to  be  specific  performance, 
I  am  also  of  opinion  that  the  lease  to  be  granted  should 
be  dated  in  the  year  1850  or  1851,  and  the  PlaintiflT,  Mr. 
Lillie,  should  undertake  to  admit,  in  any  action  or  actions 
that  may  be  brought  against  him  upon  the  instrument  or 
on  the  alleged  ground  of  any  past  breach  or  breaches  of 
covenant  or  of  agreement  on  his  part  as  between  him  and 
Mr.  I^gh,  that  the  execution  of  the  lease  and  its  coun- 
terpart took  place  on  the  day  of  the  date.  Mr.  Legh 
will  thus  be  enabled  to  bring  forward  at  law  any  past 
breach  or  breaches  of  the  agreement  on  Mr.  LiUie'i  part 
as  a  breach  or  breaches  of  covenant. 

There  remains  the  point  noticed  in  the  eighth  para- 
graph of  the  stating  part,  and  the  second  paragraph  of 
the  prayer  of  the  bill — the  pecuniary  claim,  namely,  of 
Mr.  Lillie  against  Mr.  Legh  in  respect  of  building  mate- 
rials. This  may  possibly  not  be  well-founded,  but  it 
seems  probable  that  to  some  extent  at  least  it  is  so.  Mr. 
Legh  objects  to  having  any  provisions  in  this  respect  in- 
serted in  the  lease,  if  any,  to  be  executed  by  him,  and 
objects  also  to  any  relief  being  given  to  Mr.  Lillie  in 
equity.  I  think  that  to  the  former  of  these  objections  we 
may  accede,  but  not  to  the  other.  It  seems  to  me  that 
the  Court,  exercising  jurisdiction  as  to  specific  perform- 
ance, should  likewise  do  so  as  to  the  claim  on  account 
of  building  materials,  treating  both  matters  as  parts  of 
one  dispute.  There  should,  therefore,  1  conceive,  be  an 
inquiry,  whether  the  Defendant  Mr.  Legh  has  supplied 
the  Plaintiff  with  or  paid  him  for  all  such  building  ma- 
terials and  things  of  that  description  as  under  the  agree- 
ment 


The  case  as  to  the  breaches  of  covenant  appeared  to  me 
n  the  first  instance  to  be  more  serious,  and  I  am  not  now 
tisfied  that  but  for  the  receipt  of  the  11th  of  May,  1858, 
*br  the  rent  up  to  the  J^5th  of  March  in  that  year,  which  I 
^bink  does  away  with  any  possible  effect  of  the  sale  to 
"^i»hich  I  have  referred,  and  of  any  antecedent  breaches 
"^^bich  there  may  have  been  of  the  covenants,  I  should 

not 


Legh. 
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tnent  of  1850  the  Defendant  was  liable  to  supply  the        1858. 
Plaintiff  with  or  pay  him  for,  and  if  not,  what,  if  any       ^^T^^^"^^ 

JLiILLIE 

thing,  is  due  from  the  Defendant  to  the  Plaintiff  on  that  v. 

account  This  inquiry  will  take  place  before  the  Judge 
who  will  settle  the  lease.  After  making  the  inquiry  and 
settling  the  lease,  the  cause  will  come  on  in  the  ordinary 
way  for  further  consideration. 

I  think  that  the  judgment  obtained  at  law  should  be 
vacated,  that  there  should  be  an  injunction  against  pro- 
secuting the  actual  or  any  future  action  of  ejectment 
until  the  lease  shall  have  been  executed  or  until  further 
order;  and  that,  as  the  notice  to  quit  of  1857  was  pre- 
ceded by  that  of  1853,  and  accompanied  by  Mr.  Jameses 
letter,  as  the  action  brought  was  not  adapted  to  try 
whether  there  had  been  any  breach  by  Mr.  Lillie  of  any 
portion  of  the  agreement  of  1850,  and  as  there  does  not, 
I  believe,  appear  to  have  been  at  any  time  before  the 
filing  of  the  bill  any  allegation  upon  Mr.  LegKs  part 
that  there  had  been  any  such  breach,  and  the  ejectment 
which  caused  this  suit  must,  in  my  opinion,  be  viewed  as 
an  act  of  harshness  as  well  as  injustice,  the  costs  in 
equity  to  the  present  time  should,  as  well  as  the  costs  at 
\kw,  be  paid  by  Mr.  Legh. 

The  Lord  Justice  Turner,  after  shortly  stating  the 
facts  and  giving  his  reasons  for  holding  that  the  Defend- 
ant's first  ground  of  defence  entirely  failed,  proceeded 

follows: — 
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1 858.  not  have  agreed  with  the  Vice-Chancellor  that  this  bill 
ought  to  be  dismissed,  but,  looking  to  that  reeeipti  to  the 
nature  of  the  agreement  between  these  parties,  which 
contains  no  stipulations  as  to  the  course  of  husbandrj, 
to  the  extremely  loose  and  unsatisfactory  eridence  which 
is  given  on  the  part  of  the  Defendant  as  to  breaches  of 
covenant,  and  to  the  strong  evidence  on  the  part  of  the 
Plaintiff  as  to  the  improved  value  of  the  farm  and  its  pre- 
sent condition,  I  think  it  by  no  means  clear  that  there 
has  been  any  breach  of  covenant  of  which  the  Defendant 
can  avail  himself  at  law  to  avoid  the  lease,  if  granted,  and 
I  am  of  opinion,  therefore,  that  there  must  be  a  decree 
for  specific  performance. 

It  was  insisted  on  the  part  of  the  Defendant  that  the 
agreement  as  to  the  repairs  was  independent  of  the  lease, 
and  that  the  lease,  if  granted,  ought  not  to  contain  any 
provisions  as  to  that  part  of  the  agreement.  In  this  re- 
spect I  am  disposed  to  agree  with  the  argument  on  the 
part  of  the  Defendant,  but  it  does  not,  I  think  follow, 
that  this  part  of  the  bill  should  have  been  dismissed. 
This  Court,  having  jurisdiction  upon  the  principal  subject 
of  the  suit,  ought,  I  think,  to  work  out  the  whole  agree- 
ment. I  think,  therefore,  there  must  be  an  inquiry  as  to 
the  cost  of  the  materials  employed  in  the  repairs. 

There  remains  then  only  the  question  of  costs.  This 
litigation  has  wholly  arisen  from  the  notice  to  quit  served 
by  the  Defendant  in  1857.  That  notice  does  not  appear 
to  have  been  founded  on  any  breach  of  covenant  or  upon 
misconduct  of  any  description  on  the  part  of  the  Plaintiff. 
I  do  not  find  any  evidence,  or  at  all  events,  any  material 
evidence,  as  to  there  having  been  any  such  breach  of  cove- 
nant or  any  misconduct  at  that  time.  Indeed,  the  evidence 
as  to  breaches  of  covenant  is  to  be  found  only  in  the  aflB- 
m  reply.   The  notice  seems  to  have  proceeded  upon 

the 


LiLLIE 
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the  assumption  on  the  part  of  the  Defendant,  that  he  1858. 
was  entitled  to  appropriate  to  himself  the  improvements 
which  had  been  made  by  the  Defendant,  to  avail  himself 
of  his  legal  right  against  the  equitable  title,  for  it  was  Lioh. 
accompanied  by  this  letter — [His  Lordship  here  read 
the  letter  from  Mr.  Jones^  which  is  set  out  above.] 
This  course  of  proceeding  was  wholly  unjustifiable, 
and  the  subsequent  conduct  on  the  part  of  the  Defendant 
seems  to  me  to  have  been  scarcely  less  so.  He  has  re- 
sisted throughout  the  claim  of  the  Plaintiff  for  the  ex- 
pense of  the  materials  employed  in  the  repairs  and 
alterations  of  the  house,  although  it  is  in  proof  that  the 
plans  were  approved  by  him,  and  he  has  even  gone  so 
far  as  to  refuse  to  refer  that  claim  to  arbitration,  and  to 
refuse  also  to  grant  the  lease  unless  that  claim  was 
abandoned.  Under  these  circumstances,  I  think  he  must 
pay  the  costs  both  at  law  and  in  equity,  including,  as  I 
think,  the  costs  of  the  appeal. 


Vol.  III.  Q 


D.J. 
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1858. 


Nov,  4, 5,  (5,        WARE  V.  REGENT'S  CANAL  COMPANY. 

15. 

Before  The  rp^HIS  was  an  appeal  from  the  dismissal  by  the  Master- 
Chancellor.  ^^  ^^®  Rolls  of  the  bill  of  a  landowner  for  an  in- 

Where  there  junction  to  restrain  the  Regent^s  Canal  Companj/  from 

cewof "h " ^  constructing  or  continuing  certain  erections  beyond  the 

tutory  powers  height  authorized  by  the  Company's  Acts  of  Parliament, 

eompany.^but  ^^  ^  ^°  damage  the  PlaintiflTs  lands.     The  following 

no  injury  baa  statement  of  the  facts  of  the  case  is  taken   from  the 

been  occa-         -      .  _,,  n     •    .    i 

sioned  to  any    Lord  Chancellor  s  judgment. 

individual,  and 
there  is  none 

rilltM*  ITTJ"      The  Plaintiff  was  the  lessee  of  closes  of  land  near 

nent  or  of  ir- 
reparable con-  Hendan,  containing  30  acres  3  roods  and  IS  perches, 

Attorney!    ^    ^^^^  under  a  renewable  lease  from  All  Sault  College, 

General  alone    Oxford,  and  which  lease  was  renewed  on  the   16th  oi 
can  obtain  an  ^ 

injunction  to     December ,  1852,  for  the  term  of  twenty  years  from  the 

restrain  the       jQth  of  October  preceding, 
exorbitance.  *  ° 

There  is  a 
presumption  of 

intention  that       The  Defendants  were  incorporated  under  an  Act  ol 

the  plans  and 

sections  re-       Parliament  passed  52  George  the  3rd,  for  the  purpose 
ferred  to  in  an  ^f  making  and  maintaining  a  canal  to  be  called  "The 

Act  conferring  °  ^ 

powers  over      Regent's  Canal,  from  the  Grand  Junction  Canal  to  the 
oHnTvWuals     ST^ame*  at  Limehouser 

should  be  ad- 
hered to. 

siondfloodin  '^^^  Regent's  Canal,  prior  to  1851,  was  supplied  with 

oflands,caused  water  principally  from  a  portion  of  the  Grand  Junction 

execution^of  Canal  known  as  the  Long  Level,  and  the  Long  Level 

parliamentary  itself  was  fed  with  water  from  a  reservoir  upon  the  River 

nowers  is  _ 

within  the        Brent,  called  "  The  Brent  Reservoir.^     This  reservoir 
6Sth  section  of  ^^g  formed  by  means  of  an  embankment  or  dam,  eon- 

the  Lands  "^  i     i      r*.         ▼> 

Clauses  Act.     structed  across  the  valley  through  which  the  River  Brent 
delayon  suit     ^^^8,  the  effect  of  wliich  was  to  pen  back  the  waters  of 

for  injunction.  the 
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the  Brent,  so,  that  if  not  checked,  they  would  overflow  1858. 

the  lands  in  the  valley  according  to  their  levels.     In  this  Ware 

dam  there  were  two  overfalls,  which  prevented  the  water  v. 

R.ROKNT  S 

rising  beyond  a  certain  height  in  the  reservoir,  and  dis-  Canal 

charged  the  surplus  water  into  the  channel  of  the  Brent  Company. 
below. 


The  lands  in  the  valley  adjacent  to  the  stream  of  the 
Bremi  were  peculiarly  liable  to  be  flooded  in  heavy 
rains,  owing  partly  to  the  nature  of  the  country,  but 
more  especially  to  the  tortuous  course  of  the  Brent,  and 
the  numerous  obstructions  by  bushes  or  otherwise  which 
exist  upon  its  bank;  the  channel  itself  of  the  river 
being  insufficient  to  carry  off  the  flood  waters  before  the 
adjacent  lands  are  overflowed. 

The  supply  of  water  obtainable  for  the  Regent's 
Canal,  from  the  Long  Level  and  from  other  sources, 
being  insufficient  for  the  increased  and  increasing  trade 
of  their  canal,  the  Company  were  desirous  at  their  own 
cost  to  enlarge  the  Brent  Reservoir,  and  to  obtain  the 
sanction  of  Parliament  to  enable  them  to  do  so.  For 
this  purpose  they  gave  the  different  preliminary  notices 
which  are  required  by  the  Standing  Orders  of  the  Houses 
of  Parliament,  and  they  deposited  with  the  clerk  of  the 
peace  plans  and  sections  of  the  intended  enlargement  of 
the  reservoir.  The  plan  showed  the  line  in  which  the 
enlargement  was  to  take  place  and  the  proposed  limits 
of  lateral  deviation,  and  also  indicated  a  difference 
between  the  then  present  line  of  top-water  and  the 
intended  line  of  top-water  in  the  reservoir.  The 
section  referring  to  the  plan  assumed  a  datum  line  ten 
feet  below  the  top  of  a  fixed  iron  gauge  across  the  canal 
feeder  next  an  outlet  from  the  reservoir,  and  showed 
the  then  present  top-water  level  to  be  29  feet  9  inches, 

Q  2  and 
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1858.  and  the  then  present  surface  of  the  bank  to  be  33  feet  S 
inches  above  this  datum  line,  and  that  the  intended  top- 
water  level  was  to  be  35  feet  9  inches,  and  the  intended 
surface  of  the  bank  was  to  be  38  feet  9  inches  above 

this  line. 

• 

The  Defendants,  having  obtained  their  Act  (which 
received  the  royal  assent  on  the  5th  of  June^  1851), 
gave  notice  to  the  Plaintiff  of  their  intention  to  take  for 
purposes  of  the  Act  certain  portions  of  his  lands,  which 
were  specified  in  the  parliamentary  notice.  The  ques- 
tion of  compensation  payable  by  the  Defendants  to  the 
Plaintiff  was  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  referred  to  an  arbitrator,  who,  (in 
addition  to  a  sum  of  2,7302.  for  certain  freehold  lands  of 
the  Plaintiff,  which  he  required  the  Company  to  pur- 
chase under  a  provision  for  that  purpose  contained  Id 
their  Act,)  awarded  the  sum  of  180/.  for  the  taking  and 
purchase  of  the  lands  required  and  taken  under  the 
statutory  powers,  and  also  for  the  damage  to  be  sustained 
by  the  execution  of  the  works.  This  compensation  did 
not  extend  to  every  possible  damage  which  might  accrue 
to  the  PlaintifTs  lands. 

The  Court  of  Exchequer  upon  an  application  to  them 
to  set  aside  the  award  on  this,  amongst  other  grounds, 
that  the  arbitrator  had  not  decided  the  question  of  com- 
pensation in  respect  of  certain  of  the  Plaintiff's  lands, 
which,  in  the  judgment  of  witnesses,  would  of  necessity, 
if  the  works  were  executed  by  the  Company,  be,  in 
flood  time,  flooded,  and  thereby  greatly  injured,  con- 
sidered that  the  arbitrator  could  not  with  propriety  have 
included  any  compensation  in  respect  of  these  lands  in 
bis  award,  and  added,  that  "  if  any  injury  should  here- 
afler  arise,  Mr.  Ware  will  be  entitled  to  compensation 
under  the  68th  section,  which  is  expressly  provided  to 
meet  such  a  case  as  this.*' 

The 
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The  reservoir  was  finished  in  November^  1853.  The 
top  of  the  present  embankment  of  41  feet  3  inches  above 
the  datum  line^  being  2  feet  6  inches  higher  than  was 
shown  in  the  deposited  section,  and  the  Defendants, 
substituting  one  overfall  for  the  two  former  ones,  con- 
structed it  in  such  a  manner  that,  by  means  of  moveable 
stop  planks  inserted  in  grooves,  they  were  enabled  to 
raise  the  top  water  level  to  the  height  of  36  feet  9  inches 
above  the  datum  line. 


1858. 

Ware 

V. 

Reoemt's 
«   Canal 

CoMPAHY. 


It  appeared  by  the  evidence  that  if  the  water  was  kept 
up  in  the  reservoir  to  the  height  of  35  feet  2\  inches 
above  the  datum  line,  it  did  not  flow  over  any  land  of 
the  Plaintiff's,  except  that  which  had  been  purchased  by 
the  Company,  but  that  if  the  level  were  kept  up  to  the 
maximum  height  of  35  feet  9  inches,  mentioned  in  the 
deposited  section^  it  would  necessarily  flow  over  other 
lands  of  the  Plaintiff*  which  the  Company  had  not  taken. 
The  extent  of  land  flooded  under  these  circumstances, 
however,  was  not  stated  with  any  precision  in  the  Plain- 
tiff^s  evidence.  The  witnesses  for  the  Defendants  said 
that  on  the  16th  o(  April,  1855,  when  the  water  stood  at 
the  parliamentary  height  of  36  feet  9  inches,  the  quan- 
tity of  the  Plaintiff's  lands  not  purchased  and  taken  over 
which  the  water  was  spread  would  have  amounted  to 
about  one*ninth  of  an  acre. 


There  were  four  moveable  stop  planks  at  the  overfall, 
two  upper  and  two  lower.  When  the  two  lower  stop 
planks  only  were  used,  the  ordinary  level  of  the  water  in 
the  reservoir  would  not  exceed  the  height  of  35  feet 
2i  inches  ;  but  if  the  two  upper  stop  planks  were  used, 
the  level  of  the  water  might  be  raised  even  above  the 
maximum  height  of  35  feet  9  inches,  mentioned  in  the 
deposited  section.  On  the  23rd  of  March,  1855,  the 
two  upper  stop  planks  appeared  to  have  been  used ;  for 

the 
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1858.  the  head  of  water  was  raised,  and  continued  rising  till 

^y^^"^  the  31st  of  March,  1855,  when  it  attained  a  height  of 

vV  ARE 


V,  36  feet  4  inches  above  the  datum  line.    The  water 

'^CaSal'      ^^^^  ^^^  ^'^^^^  ^''°™  ^^^  ^^^  ^^  ^^^  '^*  ^^  April,  when 
CoMPANT.      It  was  reduced  to  the  level  of  35  feet  9  inches ;  and  from 

that  time  the  water  was  further  lowered  until   on   the 

23rd  o(  April,  1855,  it  was  reduced  to  35  feet  2}  inches, 

and  since  that  period  it  appeared  by  the  evidence  that  it 

had  never  been  permitted  to  rise  higher. 

During  this  time  (which,  at  the  utmost,  did  not  extend 
beyond  a  month)  a  portion  of  the  Plaintiff's  lands  not 
purchased  and  taken  must  have  been  flooded,  but  the 
extent  to  which  this  flooding  took  place  did  not  appear, 
nor  did  it  appear  whether  any,  or  if  any  what,  amount 
of  damage  was  occasioned  by  it. 

The  Plaintifl^s  lands  appeared  to  have  been  flooded 
occasionally  from  October,  1855,  to  October,  1857,  but 
whether  these  floods  were  caused  by  the  Company's 
works,  or  were  the  natural  consequence  of  the  position 
of  the  valley,  at  all  times  peculiarly  liable  to  inundations, 
was  not  distinctly  proved.  It  appeared,  however,  that 
these  overflowings  of  the  land  were  not  so  constant  as  to 
appropriate  it  to  the  purposes  of  the  Company,  even  if 
they  were  attributable  to  the  Company's  works. 

The  grounds  of  complaint  alleged  by  the  bill  were 
three : — 

I.  That  the  Company  ought  to  have  executed  their 
works  according  to  the  levels,  and  in  other  respects  in 
the  manner  shown  by  the  deposited  plan  and  section, 
but  that  they  had  materially  deviated  and  departed  from 
these  levels,  and  exceeded  the  limits  shown  by  the  de- 
posited plan  and  section* 

2.  That 
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2.  That  in  consequence  of  the  mode  in  which  they  had 
constructed  their  works,  considerable  portions  of  the 
PlaintiflTs  lands,  not  comprised  in  the  notices  served  by 
the  Company  of  their  intention  to  take  the  Plaintiff's 
land  for  the  purposes  of  the  Act,  had  been  frequently 
flooded,  and  had  remained  covered  by  the  waters  of  the 
reservoir,  for  a  considerable  time,  so  that  they  had  sub- 
stantially and  in  effect  been  taken  by  the  Company  for  the 
enlargement  of  their  reservoir. 

3.  That  from  the  same  cause  portions  of  th3  FlaintiflTs 
lands^  not  comprised  in  the  notices,  had  been  greatly 
damaged,  and  rendered  nearly  unproductive. 

In  addition  to  these  a  fourth  ground  was  taken  in 
argument,  it  being  alleged  on  behalf  of  the  Plaintiff  that 
he  had  suflered  from  defective  and  unskilful  execution  of 
the  works. 


1858. 

Ware 

V. 

Regent's 
Camal 

COMPAMT. 


The  Master  of  the  Rolls  dismissed  the  bill  on  the 
ground  that  the  Plaintiff's  remedy  (if  any)  was  at  law. 

Sir  i2.  Bethdly  Mr.  Lloyd  and  Mr.  Stevens  for  the 
Plaintiff,  the  Appellant. 

Lord  JEldon,  in  JBlakemore  v.  The  Glamorganshire 
Navigation  (a),  says,  **  Such  Acts  of  Parliament  have 
now  become  extremely  numerous,  and,  from  their  num- 
ber and  operation,  they  so  much  affect  individuals,  that 
I  apprehend  those  who  come  for  them  to  Parliament  do 
in  effect  undertake  that  they  shall  do  and  submit  to 
whatever  the  Legislature  empowers  and  compels  them  to 
do,  and  that  they  shall  do  nothing  else ;  that  they  shall 
do  and  shall  forbear  all  that  they  are  thereby  required  to 

do, 
(fl)  1  AfyL  4-  K.  162. 
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Ware 

V. 

Regent's 
Canal 

CoMFANT. 


do^  and  to  forbear^  as  well  with  reference  to  the  interests 
of  the  public  as  with  reference  to  the  interests  of  indi- 
viduals." The  Company,  in  the  present  case,  have  made 
their  works  to  some  extent  in  conformity  with  their  Act, 
but  have  exceeded  the  limits  which  it  prescribed,  inas- 
much as  they  have  raised  the  level  of  the  top-water  above 
the  parliamentary  limit,  and  have  substituted  one  exit  or 
overfall  for  two,  which  existed  at  the  time  of  the  passing 
of  the  Act,  and  this,  according  to  Blakemore  v.  7^ 
Glamorganshire  Canal  Company  (a),  is  a  sufficient 
ground  for  the  interference  of  the  Court.  In  Freudnv,' 
Lewis (b\  Lord  Cottenham  says,  speaking  of  the  Poor  Law 
Commissioners, ''  If  they  are  departing  from  that  power 
which  the  law  gives  them,  if  they  are  assuming  to  them- 
selves a  power  over  property  which  the  law  does  not  give 
them,  this  Court  no  longer  treats  them  as  acting  under 
the  authority  of  their  commission,  but  treats  them,  whe- 
ther they  be  a  corporation  or  individuals,  merely  as  persons 
dealing  with  property  without  legal  authority."  Speaking 
of  railway  companies,  canal  companies  and  other  bodies 
incorporated  by  acts  of  parliament,  his  Lordship  said,  in 
the  same  case,  **  While  the  Court  avoids  interfering  with 
that  which  they  do,  while  keeping  within  the  limits  of 
their  jurisdiction,  it  takes  care  to  confine  them  within  those 
limits ;  and  if,  under  pretence  of  an  authority  which  the 
law  does  give  them  to  a  certain  extent,  they  go  beyond 
the  line  of  their  authority,  and  infringe  or  violate  the 
rights  of  others,  they  become,  like  all  other  individuals, 
amenable  to  the  jurisdiction  of  this  Court  by  injunction.*' 
Where  there  is  a  contract  by  the  Legislature  on  be- 
half of  the  public,  the  Attorney  General  must  proceed ; 
but  where  there  is  a  contract  by  the  legislature  on  the 

part 


(a)  1  ^fyl.  4  K.  162. 


(b)  4  My/.  4  C.  254,  255. 
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part  of  individuals,  those  whose  consent  is  required  before  1858. 
an  act  is  passed,  any  person  interested  may  apply  to  the 
Court,  and  need  not  show  actual  damage  if  the  contract 
is  departed  from.  The  mischief  which  is  here  com- 
plained of  is  not  remediable  by  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  for  that  provision 
applies  to  injuries  arising  from  authorized  acts,  whereas 
the  proceedings  here  complained  of  are  in  excess  of  par- 
liamentary authority. 

They  also  referred  to  Broadbent  v.  The  Imperial  Gas 
Company  (a);  Dawson  v.  Paver  (ft);  Coats  v.  The 
Clarence  Railway  Company  (c) ;  Grocers  Company  v. 
Donne  {d)\  Lawrence  v.  Great  Northern  Railway  Com- 
3>onyifi)\  Rochdale  Canal  Company  v,King(f);  The 
North  Union  Railway  Company  v.  The  Bolton  and 
Preston  Railway  Company  {g)\  Attorney-General  v. 
Council  of  Birmingham  (A) ;  Robinson  v.  Byron  (t) ; 
Lane  v.  Newdigate  (A);  Warden^  ^c.  of  Dover  Harbour 
V.  South  JEkistem  Railway  Company  (J). 

Mr.  Roundell  Palmer ^  Mr.  Follett  and  Mr.  Wickens 
for  the  Defendants. 

With  reference  to  the  argument  that  the  Defendants 
were  bound  to  construct  their  works  exactly  according 
to  the  deposited  plan  and  sections  and  not  otherwise, 
it  is  to  be  observed  that  independently  of  decision  it 

cannot 

(a)  7  Bt  G.,  M.ifC.  436.  {g)  3  Rail,  Ca.  354. 

(6)  5  Hare,  415.  (A)  6  WeMy  JR.  812. 

(c)  1  Ri«i.  *  MyL  181.  (i)  1  Bro.  C.  C.  588, 

(d)  3  Bing.  N.  C.  34.  {k)  AO  Ves.  192. 
(0  16  Q.  JB.  643.  (/)  9  Hare,  493. 
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cannot  be  conceived  to  have  been  the  intention  of  the  Le« 
gislature  to  control  the  mechanical  genius  or  the  judgment 
of  persons  engaged  in  such  works^  as  to  the  details  of 
them,  except  where  the  Act  of  Parliament  prescribes  such 
details  imperatively.  Now  the  clause  in  the  JReffenfs 
Canal  Act  (sect.  4)  referring  to  the  plan  is  in  the  common 
form  adopted  in  acts  of  a  like  nature.  There  are  similar 
references  in  the  acts  of  the  Cheat  Northern  Railway 
Company,  the  BlackwaU  Railway  Company,  and  the 
South  Eoitem  Railway  Company.  (They  also  referred 
to  The  North  British  Railway  Company  v.  Tod  (a),  and 
The  Queen  v.  Caledonian  Railway  Company  (b),  on  this 
part  of  the  argument.)  It  is  however  a  sufficient  answer 
to  the  PlaintifTs  claim  to  say  that  he  has  acquiesced  in  the 
acts  of  which  he  now  complains,  by  abstaining  from  taking 
any  proceedings  for  no  less  a  period  than  one  year  and 
eight  months;  Ghraham  v.  The  JBirhenheady  Lancashiref 
and  Cheshire  Junction  Railway  Company  (c).  With 
reference  to  the  alleged  unskilful  execution  of  the  works, 
no  such  point  is  raised  by  the  bill,  and  the  evidence 
would  not  sustain  any  such  case  if  it  had  been  set  up. 
The  proper  remedy  for  the  damage,  if  any,  sustained 
by  the  Plaintiff,  is  under  the  68th  clause  of  the  Lands 
Clauses  Consolidation  Act.  This  Court  will  not,  at  the 
suit  of  a  private  individual,  interfere  on  the  mere  ground 
of  a  company  exceeding  its  parliamentary  powers ;  Zee  v. 
Milner  (rf) ;  Mayor  of  Liverpool  v.  The  Chorley  Water" 
works  Company  {e).  No  injury  has  been  sustained  by  the 
Plaintiff,  nor  is  there  sufficient  probability  of  any  hereafter 
occurring  to  justify  the  suit.  The  mere  fact  that  a  Defend- 
ant has  power  to  do  mischief,  but  which  he  has  not  done  or 

threatened 


(a)  U  Clark  ^  Fin.  722. 
{b)  16  Q.  B.  19. 
(c)  2  Mac.  4-  G.  146. 
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threatened  to  do,  is  not  sufficient  ground  for  an  injunction; 
JEarl  of  Mipon  v.  Hobart{a)» 

They  also  referred  to  The  Cromford  and  High  Peak 
Railway  Company  v.  The  Stockport,  Disley^  ^c.  Rail- 
way  Company  (&). 


2Si 


1868. 
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Regent's 
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COMPANT. 


Sir  R.  Bethell  in  reply. 

Hu  Lord  Chancellor,  after  stating  the  facts  of  the 
case  nearly  in  the  words  in  which  they  are  above  detailed, 
said : — 

The  Plaintiff  was  not  very  urgent  in  his  complaints, 
nor  was  he  very  active  in  his  measures  for  obtaining 
redress  for  any  alleged  injury ;  for  the  level  of  the  water 
having  been  reduced  to  35  feet  2\  inches  on  the  ^rd 
April,  1855,  at  which  height  it  is  undisputed  that  only 
the  lands  purchased  and  taken  could  be  covered  with 
water,  and  therefore  all  ground  of  complaint  of  actual 
damage  having  been  altogether  removed  from  this  time, 
he  waits  for  a  period  of  one  year  and  eight  months,  and 
then  files  his  bill  in  December,  1856. 

[After  stating  the  grounds  of  complaint  alleged  by  the 
bill,  as  above  mentioned,  his  Lordship  proceeded  as 
follows :] — 


It  was  at  one  time  asserted  in  argument  that  the  form 
of  the  bill  left  it  open  to  the  Plaintiffs  to  show  that 
damage  resulted  to  him  from  the  imperfect  or  defective 
execution  of  the  works,  but  upon  this  being  resisted  by 

the 
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the  Defendants,  it  was  ultimately  conceded  that  the  case 
might  be  more  properly  represented  as  a  case  of  an  excess 
of  the  parliamentary  powers  conferred  upon  the  Company 
than  as  one  of  defective  construction. 

This  brings  us  at  once  to  the  complaint  under  the 
16th  paragraph  of  the  bill,  that  the  Company  have  not 
executed  the  works  according  to  the  deposited  plans  and 
sections.  The  Defendants  contend  that  they  are  not 
bound  to  adhere  to  the  levels  upon  the  sections,  but  that 
they  are  only  limited  to  the  line  of  lateral  deviation  indi- 
cated upon  the  plan ;  and  in  the  support  of  their  argu- 
ment they  rely  principally  on  the  case  of  The  North 
British  Railway  Company  v.  Tod  {a),  in  which  the  House 
of  Lords  decided  that  the  plans  and  sections,  which  bad 
been  deposited  under  the  Standing  Orders  of  the  Houses 
of  Parliament  before  the  introduction  of  the  bill  for  con- 
structing the  Plaintiffs'  railway,  were  not  to  be  regarded 
except  so  far  as  the  representation  they  contained  was 
incorporated  in  and  made  part  of  the  Act  of  Parliament 
This  being  the  law  thus  finally  settled,  the  question  in 
each  case,  as  to  the  obligatory  character  of  the  plans  and 
sections,  either  wholly  or  in  part,  depends  upon  the  con- 
struction of  the  Act  authorizing  the  execution  of  the 
works. 


By  the  4th  section  of  The  Regent's  Canal  Act,  the 
Company  are  empowered  to  make  and  maintain  an  en- 
largement of  the  reservoir  in  the  lines  and  upon  the 
lands  delineated  in  the  plan  of  such  enlargement  depo- 
sited with  the  clerk  of  the  peace,  ''  showing  the  lines 
with  a  section  showing  the  levels  thereof.**  Now,  it 
must  be  borne  in  mind,  that  in  conferring  powers  for 
constructing  reservoirs,  or  for  keeping  up  a  head  ''or 

IcveP 
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level  **  of  water,  the  most  important  and  essential  circum- 
stance with  regard  to  the  owners  of  adjoining  lands  is 
the  height  to  which  the  water  is  to  be  penned  or  kept 
up,  in  other  words  the  level  of  the  surface  of  the  water. 
When  the  Legislature  then  permits  a  work  of  this  kind 
to  be  done  *'  in  the  lines  and  upon  the  lands"  delineated 
on  a  plan  and  describes  the  plan  ''showing  the  lines" 
with  "  a  section  showing  the  levels/*  it  seems  to  me  to 
be  a  clear  indication  of  intention  that  the  work  is  to  be 
executed  upon  the  lines  and  according  to  the  levels 
which  the  promoters  of  the  undertaking  have  themselves 
proposed  in  their  deposited  plans  and  sections. 


It  was  said  on  the  part  of  the  Defendants  that  it  never 
could  be  the  intention  of  Parliament  to  anticipate  the 
judgment  of  engineers,  as  to  the  works  which  in  the 
course  of  construction  might  be  found  to  be  necessary ; 
that  this  would  require  an  extent  of  scientific  investigation 
to  which  Parliament  was  incompetent,  and  that  therefore 
the  usual  course  was  to  refer  in  general  terms  to  the  plans 
and  sections,  so  as  to  leave  a  latitude  of  discretion  in  the 
execution  of  the  works  to  meet  the  exigencies  which 
might  afterwards  arise.  In  answer  to  this  reasoning, 
however,  it  is  to  be  observed  that  the  plans  and  sections 
are  always  the  careful  result  of  scientific  judgment  pre- 
viously applied,  that  the  investigation  before  the  Parlia- 
mentary Committees  usually  proceeds  upon  proof  by  the 
engineers  of  the  sufficiency  of  their  plans,  &c.,  for  the 
proposed  works,  and  these  plans  are  required  to  be  de- 
posited with  the  clerk  of  the  peace  in  order  that  they 
may  be  inspected  by  parties  interested,  who  are  thus 
enabled  to  ascertain  by  scientific  assistance  how  far  they 
are  likely  to  be  affected  by  the  intended  works  according 
to  the  proposed  plan  of  construction.  There  is,  there- 
fore, always  something  of  a  presumption  of  intention  on 

the 
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the  part  of  the  Legislature  that  the  works  should  be 
executed  according  to  the  deposited  plans,  because 
otherwise  the  parties  interested  instead  of  being  informed 
would  only  be  deceived  by  what  the  plans  represented. 

• 

None  of  the  cases  cited  militate  agtunst  the  construc- 
tion which  I  am  disposed  to  adopt.  I  will  advert  only 
to  two  of  them  which  are  considered  to  have  the  clotest 
application  to  this  case. 

In  The  North  British  Railway  Company  v.  7W(a)9the 
language  of  the  Plaintiff's  Railway  Act  was  very  nearly 
similar  to  that  of  the  4th  section  of  The  RegenCs  Canal 
Act.  But  the  Railway  Clauses  Consolidation  Act,  which 
was  incorporated  into  and  made  part  of  the  Railway  Act, 
in  the  11  th  section,  contains  a  provision  '^  that  on  making 
the  railway  it  shall  not  be  lawful  to  deviate  from  the 
levels  of  the  railway  as  referred  to  the  common  datum 
line  described  in  the  section  approved  of  by  Parliament, 
and  as  marked  on  the  same  to  any  extent  exceeding  in 
any  place  five  feet"  without  consent.  There  was  no  doubt 
there  that  the  levels  were  to  be  observed  according  to 
the  deposited  plans  and  sections,  and  the  whole  question 
turned  upon  what  was  the  meaning  of  the  term  **  levels  '* 
as  used  in  the  Act.  The  House  of  Lords  came  to  the 
conclusion  that  the  Legislature  by  the  term  **  levels"  in- 
tended to  refer  not  to  the  surface  line,  but  to  the  datum 
line,  and  to  the  line  of  railway  to  be  measured  and  ascer- 
tained with  reference  to  its  distance  from  that  datum 
line.  This  case,  therefore,  upon  which  so  much  stress 
was  laid,  proves  that  words  nearly  similar  to  those  in  the 
Regents  Canal  Act  made  the  levels  indicated  obligatory 
upon  the  Company,  and  thereby  decided  what  were  the 
levels  intended  by  the  Legislature. 

The 
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The  case  of  The  Queen  v.  The  Caledonian  Railway 
Company  (a)  is  also  distinguishable  from  the  present  case. 
There,  a  railway  company,  before  applying  for  a  Devia- 
tion Act,  deposited  with  the  clerk  of  the  peace  plans 
and  sections  of  the  proposed  line  and  cross  sections, 
showing  the  manner  in  which  the  roads  were  to  be 
carried  over  the  line.  One  of  the  cross  sections  deli- 
neated the  manner  in  which  it  was  proposed  to  carry  one 
of  the  roads  over  the  line  by  a  bridge,  and  also  indi- 
cated the  proposed  inclination  of  the  altered  line  of 
road.  The  Deviation  Act  incorporated  the  Railways 
Clauses  Consolidation  Act,  and  in  one  of  its  sections 
enacted  that  it  should  be  lawful  to  the  company  to  con- 
struct the  bridge,  for  carrying  the  railway  over  any  roads 
or  for  carrying  any  roads  over  the  railway  of  the  heights 
and  spans  and  in  the  manner  shown  in  the  sections  de- 
posited. The  whole  question  turned  upon  the  words 
**\n  the  manner  shown  in  the  sections."  The  Court  was 
clearly  of  opinion  that  there  was  no  obligation  beyond 
the  heights  and  spans  of  the  bridges  as  delineated  on 
the  plans,  these  being  mentioned  in  the  enactment,  but 
nothing  being  said  as  to  the  rates  of  inclination  of  the 
road. 


1858. 
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There  seems  to  me,  therefore,  to  be  no  authority  to 
prevent  my  coming  to  a  conclusion  that  the  sections  as 
well  as  the  plans  are  incorporated  in  the  Regents  Canal 
Act,  and  that  they  prescribe  a  vertical  as  well  as  a  lateral 
limit  within  which  the  works  ought  to  be  kept. 


The  sections  then  being  incorporated  in  the  Act,  the 
Company  became  empowered  by  the  Legislature  to  raise 
the  level  of  the  water  in  the  reservoir  to  a  permanent 
height  of  35  feet  9  inches  above  the  datum  line,  but  not 
beyond  it.     In  arguing  against  the  obligatory  effect  of 

the 

(a)  16  Q.  B.  19. 


don 

7sm 


CASES  IN  CHANCERY. 


1858. 


Ware 

V. 

Reornt*8 
Canal 

CoMPAMT. 


the  deposited  sections  the  Defendants'  counsel  were 
compelled  to  concede  that  they  were  not  at  liberty  to 
raise  the  level  of  water  even  to  the  height  of  S5  feet  9 
inches  if  it  would  have  the  effect  of  permanently  flood- 
ing more  lands  than  the  Company  have  taken  under  the 
provisions  of  the  Act.  But  holding  as  I  do  that  the 
Legislature  has  conferred  upon  the  Company  the  power 
to  raise  their  level  to  this  maximum  height  if  they  desire 
to  do  so,  the  question  arises  what  would  be  the  rights 
and  liabilities  of  the  Company  in  thus  going  to  the  ex- 
treme limit  of  their  powers.  The  effect  would  probably 
be  to  permanently  cover  with  water  other  lands  than 
those  which  they  have  already  purchased  and  taken,  bat 
which  they  have  the  power  to  take  under  their  Act  If 
this  had  taken  place  during  the  period  when  the  com- 
pulsory powers  of  the  Company  could  have  been  exer- 
cised, I  apprehend  that  the  Plaintiff  might  have  obtained 
relief  through  the  aid  of  a  Court  of  Equity,  and  have 
compelled  the  Company  to  purchase  these  additional 
lands.  But  if  the  lands  which  they  have  no  power  to  take, 
or  after  their  compulsory  powers  had  ceased,  lands  which 
they  had  the  power  to  take  but  had  not  taken,  were  per^ 
manently  flooded,  there  can  be  no  doubt  that  the  Plain- 
tiff might  have  obtained  an  injunction  to  restrain  this 
permanent  taking  and  occupation  of  his  lands. 


If  therefore  I  had  found  upon  the  evidence  that  the  Com- 
pany had  submerged  any  lands  of  the  Plaintiff^s  beyond 
those  which  they  have  purchased,  as  it  is  now  too  late  for 
them  to  obtain  under  their  Act  any  additional  lands,  I 
should  have  felt  bound  to  grant  him  an  injunction  to  re- 
strain the  Company  from  taking  and  using  what  they  were 
not  entitled  thus  to  appropriate  to  themselves.  But  I  find 
no  evidence  at  all  of  any  such  permanent  overflowing  of 
any  part  of  the  unacquired  lands  of  the  Plaintiff.  In- 
stances are  given  of  occasional  floods  which  spread  over 

an 
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an  indefinite  quantity  of  the  PlaintiflTs  l^nds,  but  I  have 
great  difficulty  upon  the  evidence  in  attributing  these 
floods  to  the  Defendants'  reservoir,  and  much  greater  in 
discovering  that  they  were  occasioned  by  the  use  by  the 
Defendants  of  their  reservoir  in  a  manner  unauthorized 
by  tbeik*  powers. 


1858. 


If  any  damage  had  resulted  to  the  Plaintiff's  lands 
from  an  excess  of  their  powers  by  the  Company,  although 
the  Plaintiff  might  maintain  an  action  at  law,  I  should 
not  have  hesitated  to  grant  an  injunction  to  restrain  such 
an  excessive  exercise  of  powers  conferred  by  an  Act  of 
Parliament  to  the  injury  of  the  Plaintiff.  If  the  damage 
had  resulted  from  an  imperfect  or  defective  execution  of 
the  works  (assuming  such  a  case  to  have  been  made  by 
tbe  bill),  I  should  have  been  unwilling  to  take  upon  my- 
self the  responsibility  of  deciding  such  a  question,  and 
should  have  left  the  Plaintiff  to  his  remedy  at  law,  where 
the  facts  could  have  been  better  ascertained.  But  if 
damage  to  the  Plaintiffs  lands  has  been  the  inevitable 
result  of  the  proper  execution  of  the  works,  causing  an 
occasional  flooding  in  contradistinction  to  a  permanent 
submerging,  then  he  must  be  left  to  his  remedy  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act, 
which  would  alone  apply  to  his  case,  according  to  the 
authority  of  Broadbent  v.  The  Imperial  Gas  Com- 
pany (a). 


But  the  Plaintiff  insists  upon  his  right  to  an  injunc^ 
tion  on  the  ground  that  the  Defendants  have  violated  the 
Act  of  Parliament,  by  raising  their  embankments  higher 
than  the  maximum  height,  and  also  by  having  con- 
structed their  overfall  in  such  a  manner  as  to  be  capable 
of  raising  the  water  beyond  the  level  indicated  by  the 
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sections.  And  he  contends  that  this  in  itself  gives  him  a 
right  to  an  injunction,  even  if  he  should  be  unable  to 
show  that  he  has  sustained  any  injury  from  this  trans- 
gression of  the  prescribed  limits.  But  I  cannot  think 
that  such  an  abstract  right  can  belong  to  that  particular 
portion  of  the  public  which  happens  to  be  within  the 
range  of  possibility  of  injury,  which  must  always  be  a 
very  indefinite  and  uncertain  criterion  of  the  class  to 
which  the  right  extends.  Where  there  has  been  an 
excess  of  the  powers  given  by  an  Act  of  Parliament,  but 
no  injury  has  b^n  occasioned  to  any  individual,  or  is 
imminent  and  of  irreparable  consequences,  I  apprehend 
that  no  one  but  the  Attorney-General  on  behalf  of  the 
public  has  a  right  to  apply  to  this  Court  to  check  the 
exorbitance  of  the  party  in  the  exercise  of  the  powers 
confided  to  him  by  the  Legislature.  If  an  individual  has 
sustained  no  damage,  and  there  is  no  reason  to  appre- 
hend that  he  will  sustain  damage,  notwithstanding  his 
being  nearer  to  the  possible  cause  of  injury  than  the  rest 
of  the  public,  he  has  no  peculiar  position  or  claim  to 
entitle  him  to  become  the  redrcssor  of  a  public  grievance 
or  to  complain  of  the  disregard  of  the  provisions  of  an 
Act  of  Parliament.  The  language  of  Lord  Eldon,  in 
Blahemore  v.  The  Glamorganshire  Canal  Company  (a), 
certainly  appears  to  sustain  the  proposition  of  the  Plain- 
tiff to  its  full  extent ;  but  I  adopt  the  interpretation  of 
Lord  Eldons  meaning  by  Baron  Alderson,  in  Lee  v. 
Milman{b),  and  with  him  I  say,  "that  these  Acts  of 
Parliament  ought  to  be  treated  as  conditional  powers 
given  by  Parliament  to  take  the  land  of  the  different 
proprietors  through  whose  estates  the  works  are  to  pro- 
ceed. Each  landholder,  therefore,  has  a  right  to  have 
the  powers  strictly  and  literally  carried  into  effect  as 
regards  his  own  lands,  and  has  a  right  also  to  require 
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that  no  variation  shall  be  made  to  his  prejudice  in  the 
carrying  into  effect  the  bargain  between  the  undertakers 
and  any  one  else.**  The  words  "to  his  prejudice"  are 
emphatic,  and  mean  not  merely  to  his  possible  but  to  his 
actual  prejudice.  And  Lord  Eldon  appears  himself  to 
have  qualified  and  explained  the  generality  of  his  own 
language  by  one  of  the  issues  directed  in  Blakemore  y. 
The  Glamorganshire  Canal  Company,  which  involved 
the  question  of  damage  and  injury  to  the  Plaintiff,  a  cir- 
cumstance entirely  superfluous  if  not  altogether  irrele- 
vant, if  the  mere  deviation  from  the  line  marked  out  by 
Parliament  was  sufficient  to  furnish  a  ground  of  com- 
plaint. 


m 
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I  do  not  think,  therefore,  that  I  ought  to  interfere  by 
injunction  unless  the  Plaintiff  satisfies  me  that  the 
excess  in  the  height  of  the  works  has  occasioned  damage 
or  is  likely  to  produce  damage,  which  cannot  be  other- 
wise redressed.  Now  the  only  permanent  excess  of 
height  is  to  be  found  in  the  embankment,  which  has 
been  made  2  feet  6  inches  higher  than  is  represented  on 
the  parliamentary  section. 

The  Defendants'  evidence  states  that  the  existing 
height  of  the  embankment  is  absolutely  required  for  the 
security  of  public  life  and  property,  having  regard  to  the 
height  to  which  the  Regents  Canal  Act  empowers  the 
Defendants  to  maintain  the  water  in  the  reservoir. 

I  put  the  question  during  the  argument  to  ascertain 
how  far  it  was  intended  to  be  pressed ;  whether  if  it 
appeared  that  the  height  of  the  embankment  was  bene- 
ficial rather  than  the  contrary  to  the  adjoining  lands,  the 
mere  fact  of  excess  beyond  the  parliamentary  section 
would  be  sufficient  to  entitle  the  Plaintiff  to  complain 
and  to  procure  its  reduction  to  the  prescribed  limit ;  add 
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I  understood  that  the  right  of  the  Plaintiff  was  asserted 
to  this  full  extent.  But  it  was  also  insisted  that,  the 
work  consisting  of  several  parts  bearing  particular  re- 
lations to  each  other,  the  height  of  the  embankment  was 
a  means  of  enabling  the  Company  to  raise  the  water, 
or,  to  use  the  expression  of  one  of  the  counsel,  that  it 
was  an  element  in  the  potentiality  of  injury.  I  cannot 
see  how  the  height  of  the  embankment  />er  se  can  in- 
juriously affect  the  Plaintiff;  the  arrangements  at  the 
overfall  being  the  only  means  by  which  the  Company 
can  raise  the  level  of  the  water. 


These  were  brought  into  operation,  whether  by  way  of 
experiment  or  of  intended  working  at  the  increased 
height,  it  is  immaterial  to  consider,  in  tlie  montif  of 
March,  1855.  If  the  Plaintiff  had  come  immediately 
after  the  flooding  of  his  lands  by  thus  raising  the  water 
by  means  of  the  overfall,  he  might  possibly  have  had 
some  ground  to  ask  the  Court  to  interfere  fof  his  pro- 
tection, not  merely  against  threatened  mischief  but 
against  mischief  actually  produced  with  the  means  and 
opportunity  of  repetition.  But  I  have  no  evidence  to 
satisfy  me  that  there  has  been  at  any  time  since,  either 
an  user  of  or  any  intention  to  use  the  works  in  a  similar 
manner  so  as  to  be  prejudicial  to  the  Plaintiff.  On  the 
contrary,  the  weight  of  the  evidence  inclines  me  to  the 
opinion  that  the  Company  have  always  kept  the  level  of 
the  water  down  to  35  feet  2J  inches,  and  thereby  have 
confined  their  reservoir  to  the  lands  which  have  been 
assigned  to  them  under  their  Act  of  Parliament.  Now, 
upon  the  question  whether  I  am  to  grant  the  injunction, 
I  cannot  avoid  being  influenced  by  the  delay  which  has 
occurred  in  the  institution  of  proceedings  by  the  Plaintiff, 
which  though  not  amounting  to  absolute  proof  of  acqui- 
escence, yet  is  calculated  to  throw  considerable  doubt 
upon  the  reality  of  his  alleged  injury,  and  compels  me  to 
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weigh  the  amount  of  inconvenience  which  he  will  sustain 
by  my  refusal  of  this  particular  remedy  against  the 
serious  consequences  which  must  result  to  the  Company 
from  an  order  which  will  oblige  them  to  alter  the  state 
and  condition  of  their  works. 


1858. 

Warb 

«. 

Reobmt's 

Canal 

COMPAMT. 


The  power  which  the  Court  possesses  of  granting  in- 
junctions, whether  interlocutory  or  perpetual  (however 
salutary),  should  be  very  cautiously  exercised,  and  only 
lipon  clear  and  satisfactory  grounds,  otherwise  it  may 
work  the  greatest  injustice.  I  think  the  Plaintiff  has 
laid  no  foundation  for  his  bill.  If  I  were  to  retain  it  and 
permit  an  action  to  be  brought,  T  should  give  some  coun- 
tenance to  the  notion  that  I  thought  there  was  some 
grodnd  of  right  (however  small)  on  which  the  Plaintiff 
could  take  his  stand.  Not  seeing  any,  I  must  express 
my  entire  concurrence  with  the  conclusion  at  which  the 
Master  of  the  Rolls  arrived,  and  dismiss  the  appeal 
with  costs. 
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Nov.  12, 13,  MANSERGH  i;.  CAMPBELL. 

18. 
Before  The     rilHIS  was  an  appeal  by  the  Defendants  from  a  deci- 

Chamcellos.  ®*^"  ^^  ^^^  Master  of  the  Rolls,  reported   in  the 

A  testator  be-   25th  volume  of  Mr.  Beavans  Reports  (p.  544),  declaring 

2"***^|^*"      that  an  annuity  of  300/.  per  annum,  given  by  the  will  of 

dear  yearly        William  Hinton,  was  perpetual, 
rent-charge  or 
turn  of  300/." 

to  A.  for  life.  The  will  on  which  the  question  in  the  cause  arose 
death  to  her  ^^^  dated  the  4th  January,  1810,  and  after  directing 
children  payment  of  his  debts  and  funeral  expenses,  proceeded  as 

equally,  to  be     *.   -J  r  r 

applied  for  the  follows  : — 
support,  main- 
tenance and 
education  of  "  I  give  and  bequeath  to  my  niece  Ann  Baker ,  now 

the  children        r  •  '^t  -x  i  i  *    u 

until  the  "vmg  with  me,  one  annuity  or  clear  yearly  rent-charge 

youngest  or  sum  of  300/.  of  lawful  money  current  in  Great  Britain, 

should  attain 

twenty-one,       to  be  paid    to  her  by  four  equal    quarterly  payments 

wSfJd^that'th  '"  '^^^  ^^^^  ^^^^^  '^  ^^  ®^y^'  ^^^  ^'^^^^  ^^^  ^^  March,  the 
said  annuity      24th  day  of  June,  the  29th  day  of  September,  and  the 

by^thechUdren  ^^^  ^^^  ^^  December  in  each  and  every  year,  by  even 
and  that  the  and  equal  portions  for  and  during  the  term  of  her  natural 
should  be  '^^^'  '*'®^  *"^  clear  of  all  deductions  on  any  account  what- 

WJ'^  soever,  either  by  any  present  or  future  Act  or  Acts  of 

divided  among 

them;  and        Parliament,    or  otherwise   howsoever,   other   than   and 

hechaigedall  except  the  present  or  any  future  tax  on  or  in  respect 
estates  with       of  the  said  annuity  as  part  of  the  income  or  property 

in^  the  de-  direct  that  the  said  annuity,  yearly  rent-charge  or  sum 
Master  of  the    ^^  300/.  shall  be  paid  by  the  proportigns  aforesaid  into 

Rolls,  that  the  the  proper  hands  of  the  said  Ann  Baker,  for  her  own 

annuity  was  ' 

perpetual.         sole  and  separate  use  and  benefit  during  her  life ;  and 

from  and  after  the  decease  of  her  my  said  niece  Ann 

Baker, 
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Baker f  I  give  and  bequeath   the  said  annuity,  yearly        1858. 
rent-charge  or  sum  of  300/.    unto  all    and  every   the 
children  (if  any)  of  my  said  niece,  lawfully  to  be  be-  ©. 

gotten  (if  more  than  one),  share  and  share  alike  ;  and  if  C^*"^**^^' 
but  one,  then  to  such  only  child,  to  be  paid  and  applied 
for  and  towards  the  support,  maintenance  and  education 
of  such  child  or  children,  by  equal  quarterly  payments, 
on  the  days  and  times  and  in  manner  aforesaid,  until  such 
only  child  or  the  youngest  of  such  children  shall  attain 
the  age  of  twenty-one  years ;  and  when  and  as  soon  as 
such  only  child  or  the  youngest  of  such  children  shall 
have  fully  attained  the  age  of  twenty-one  years,  then  I 
direct  that  the  said  annuity  or  yearly  sum  of  300/.  shall 
be  absolutely  sold  and  disposed  of  by  such  child  or 
children  of  her  my  said  niece  Ann  Baker ^  and  (hat  the 
money  to  arise  and  be  produced  by  and  from  such  sale 
shall  go  to  and  be  equally  divided  among  such  children 
(if  more  than  one),  share  and  share  alike.*'  And  after 
giving  to  Thomas  Eyre  Ilinton  (since  dead)  an  an- 
nuity of  20/.  for  his  life,  the  will  proceeded  as  fol- 
lows : — "  And  I  do  hereby  charge  and  make  charge- 
able all  and  singular  my  freehold  estates  ^situate  in  the 
Isle  of  Wighty  and  the  counties  of  Southampton  and 
Wilts,  and  elsewhere  in  England,  with  the  payment  of 
the  said  several  annuities  or  yearly  rent-charges  of  300/. 
and  20/."  And,  subject  to  and  charged  and  chargeable 
with  the  payment  of  the  said  several  annuities  as  afore- 
said, he  gave  and  devised  unto  James  Harvey,  of 
Whitecroft,  in  the  Isle  of  Wight  aforesaid,  yeoman, 
all  and  singular  the  testator's  freehold  estates  called 
Marvell  and  Blackwater,  and  all  his  hereditaments, 
situate  in  the  Isle  of  Wight  aforesaid ;  and  also  all 
and  singular  his  freehold  estates  situate  in  the  said 
counties  of  Southampton  and  Wilts,  and  all  other  his 
freehold  messuages,  lands,  tenements,  tithes,  heredita- 
ments and   real   estates   whatsoever   and    wheresoever, 

and 
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and  to  which  he  might  be  entitled  either  in  poases^ 
sion,  reversion,  remainder  or  expectancy,  with  their  and 
every  of  their  rights,  members  and  appurtenancea,  to 
hold  the  same  and  every  part  and  parcel  thereof,  with 
their  and  every  of  their  rights,  members  and  appur- 
tenances (subject  as  aforesaid),  unto  and  to  the  use  of 
the  said  James  Harvey,  his  heirs  and  assigns  for  ever. 
AfWr  giving  some  legacies,  the  testator  gave  his  residuary 
personal  estate  to  James  Harcey,  and  appointed  him 
executor  of  the  will* 


The  testator  died  in  the  year  1810. 

On  the  24th  of  October,  1811,  Ann  Baker  married 
the  Defendant  John  Campbell,  and  died  on  the  3rd  of 
December,  1856,  having  been  married  once  only,  and 
having  had  four  children.  ^ 

The  bill  was  filed  by  one  of  the  children  of  Ann 
Baker,  praying  for  a  declaration  that  the  annuity  or 
rent-charge  of  300/.  was  a  perpetual  annuity,  and  for 
the  sale  thereof,  and  consequential  relief. 

Mr.  Roundell  Palmer  and  Mr.  J,  Hinde  Palmer,  in 
support  of  the  decree  of  the  Master  of  the  Rolls. 


They  referred  to  Whiskon  v,  Clayton  (a);  Jennet 
and  Hardies  Case^b);  BUwitt  v.  Roberts {c) ;  Yates 
V.  Maddon  (d) ;  Heron  v.  Stokes  (e) ;  Pawson  v. 
Pawson{f);   Co.  Litt.  144ft. 

Mr. 


(a)  1  Leon,  156. 
(6)  1  Urn.  283. 
(c)  1   Cr.  4-  PhilL  274;    10 
Sun.  491. 


{d)  3  Mac,  4-  G.  532. 
(c)  2  Dm.  4-  IT.  89;  S,  C, 
12  C/.  4-  Fin,  161. 
(/)  19  Beav,  146. 
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Mr.  Selwyn,  for  parties  in  the  same  interest  as  the        1^68; 

Plaintiff,  cited  Potter  v.  Baker  (a),  v^s^/-^*^ 

Mamseroh 

Sir  Richard  Bethell,  Mr.  G.  M.   Giffard  and  Mr.     CampIiell 
Kanlahe  for  the  Appellant,  the  devisee. 

They  referred  to  and  commented  upon  the  follow- 
ing authorities: — Co.  Litt.  144fc,  147b;  Boughton  v. 
J^aughton  (6) ;  Savery  v.  Dyer  (c) ;  Earner  v.  Turner  (rf) ; 
/unes  V.  Mitchell  {e);  Wilson  v.  Maddison(f);  Kerr  v. 
2%c  Middlesex  Hospital(g);  Hedges  v.  Blahe{h); 
Letts  y.  Randall  {i) ;  Tidd  v.  Lister  {k), 

R.  Palmer  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Nov.  18. 
Rolls,  declaring  that  an  annuity  or  yearly  rent-charge  of 
300/.,  given  by  the  will  of  William  Hinton/is  a  perpetual 
annuity.     The  bequests  upon  which  the  question  arises 
are  in  the  following  terms — [His  Lordship  read  the  will]. 

The  case  was  very  fully  and  ably  argued  before  me, 
and  all  the  authorities  which  have  any  bearing  upon  the 
question  were  pressed,  upon  my  attention  during  the 
course  of  the  argument.  I  have  examined  them  all  very 
carefully,  in  order,  if  possible,  to  discover  if  there  were 
any  principle  to  be  extracted  from  them  which  might  be 
api^ed  with  certainty  to  every  case  of  this  description, 

but 

(a)  13  Bcav.  273;  S,  C,  15  212. 

Beav.  489.     Affirmed  on  appeal.  (/)  2  F.  j-  C.  C,  372. 

(*)  I  H.  of  Lords  Ca.  406.  (g)  2  De  G.,  M.  4-  G.  676. 

(c)  1  AmbL  140.  {h)  AntCy  129. 

(d)  2  AmbL  776.  (»)  24  L.  J.,  N.  S.  738. 

(e)  6  Ves.  460j  S.  C,  9  Ve$.  {k)  3  Dt  G.,  M.  Sf  G.  857. 
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but  I  have  searched  in  vain  for  such  an  universal  guide. 
I  have  found  indeed  a  rule  which  I  think  may  be  safely 
applied  to  a  certain  class  of  cases  in  vi'hich  an  annuity  is 
given  as  part  of  the  income  of  a  fund,  or  of  property,  or 
in  the  shape  of  dividends  of  stock,  vi^hich  have  been  re- 
peatedly held  to  pass  a  perpetual  interest  without  words 
of  limitation,  or  any  other  manifestation  of  intention  on 
the  ground  of  its  being  a  deduction  of  so  much  of  the 
fund,  or  property,  or  stock  to  the  purpose  of  the  annuity. 
It  is  unnecessary  to  refer  to  all  the  authorities  on  this 
subject,  because  they  are  all  collected  by  Lord  St. 
Leonards,  in  his  judgment  in  Stokes  v.  Heron  (a),  cited 
in  argument  in  the  same  case  in  the  House  of  Lords  (i). 
And  in  this  case  of  Stokes  v.  Heron,  the  testator  having 
directed  his  property  to  be  applied  to  produce  annuities, 
Lord  St.  Leonards  first  in  the  Court  of  Chancery  in  Ire- 
land, and  Lord  Cottenham  afterwards  in  the  House  of 
Lords,  considered  that  this  was  equivalent  to  a  gift  of 
property  producing  the  amount  of  the  annuities,  and  made 
them  perpetual. 

But  the  present  case  is  not  one  of  a  gift  of  the  income 
of  property,  or  of  property  to  produce  an  annuity,  but 
the  creation  of  an  annuity  de  novo,  with  a  charge  of  it 
upon  real  property. 

Now  the  principles  which  may  be  considered  to  be 
applicable  to  cases  of  this  description  carry  us  a  very 
little  way  towards  a  decision  of  the  present  question. 
Because,  although  it  is  said  by  Lord  Hardwicke,  in 
Savery  v.  Dyer  (c),  that  where  an  annuity,  not  existing 
before,  is  created  by  will  de  novo,  and  given  to  A,,  he  shall 
have  it  only  for  life;  and  although  it  was  held  by  Lord 
Cottenham,  in  Blewitt  v.  Roberts  {d),  that  where  an  an- 
nuity 

(a)  4  Irhh  Eg,  Reports,  284.  (f)   1  Ambl.  140. 

(6)  12  CI.  ^  Fin.  191.  ((/)  1  Cr.  4-  P.  274. 
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nuity  was  given  to  one  for  life,  and  after  her  death  to  be        1858. 
equally  divided  between  six  persons  or  the  survivors  or    ^^^"''^^^ 

*•  1  111  Mawsergh 

survivor  of  them,  they  had  the  annuity  only  for  life ;  and  v. 

taken  for  granted  by  the  Master  of  the  Rolls,  in  Potter  v. 
JBaker(ja),  that  if  an  annuity  is  given  to  one  for  life,  and 
after  his  death  to  another  simply,  the  latter  would  not  take 
an  absolute  interest ;  yet  it  appears  from  several  authorities 
that  an  intention  to  give  what  is  called  a  perpetual  annuity 
may  be  collected  from  a  will  without  any  express  decla- 
ration to  this  effect.  This  leaves  the  question  open  in 
many  cases  to  infer  the  intention  of  the  testator  from  the 
language  he  has  used,  upon  which  differences  of  construc- 
tion will  almost  inevitably  arise,  leading  to  a  perplexing 
uncertainty ;  and  it  not  unfrequently  happens  that  dif-^ 
ferent  minds  are  led  to  opposite  conclusions  by  the  same 
indications  of  intention,  and  sometimes  to  the  same  end, 
though  by  different  ways  and  upon  entirely  different 
grounds.  The  Master  of  the  Rolls  seems  to  have  been 
influenced  in  his  judgment  that  the  annuity  is  perpetual 
principally  by  the  circumstance  of  the  testator  having 
given  his  estates,  subject  to  and  charged  with  the  payment 
of  the  annuity,  to  James  Hervey  in  fee.  "  That"  (His 
Honor  says)  "  is  the  gift ;  where  is  the  limitation  of  the  an- 
nuity or  rent-charge  ?"  I  am  unable,  however,  from  the 
mere  charge  of  an  annuity  on  property  devised  in  fee  sira- 
ple,  to  collect  an  intention  that  the  duration  of  the  annuity 
should  correspond  with  the  limits  of  the  estate  charged. 

The  annuity  is  created  de  novo,  and  its  extent  must  be 
<IeterTDined  by  the  words  creating  it,  not  by  the  estate 
upon  which  it  is  charged,  which  is  equally  susceptible  of 
a  charge  of  an  annuity  for  years  or  for  life  or  in  fee,  and 
in  this  very  case  is  subjected  to  the  charge  of  an  annuity 
nrhich  is  given  expressly  for  life.  It  is  unnecessary  for 
me  to  advert  to  the  different  parts  of  his  Honor's  judg- 
ment 
(a)  13  Btav.  278;  15  Bcav,  489.     Affirmed  on  appeal. 
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1858.  ment  which  were  brought  to  my  notice  in  the  course  of* 
the  argument ;  because,  agreeing  with  him  as  I  do  that 
this  is  a  perpetual  annuity,  though  on  somewhat  difierent 
Campbell,  grounds,  it  will  be  sufficient  to  explain  the  reasons  which* 
have  led  my  mind  to  the  conclusion  at  which  it  has 
arrived.  It  does  not  appear  to  me  that  much  aid  can  be 
derived  to  the  argument  in  favour  of  the  perpetuity  of  the 
charge  by  the  cases  of  Whishon  v.  Clayton  (a)  and  Jenner 
and  Hardie's  Case{b),  because,  although  it  was  held  in 
those  cases  that  the  words  '^  I  will  that  my  lands  shall  be- 
at the  disposition  of  J.  S"  gave  him  a  fee  simple,  and 
here  the  annuity  is  directed  "  to  be  absolutdy  sold  and' 
disposed  of  by  the  child  or  children  of  Ann  Baker,**  yet- 
to  give  the  same  effect  to  those  words  as  applicable  to  an 
annuity,  as  it  was  decided  they  had  with  respect  tolandsi 
is  to  assume  the  whole  question  that  the  annuity  is  in  fee. 

Where  lands  are  to  be  at  the  disposition  of  any  person, 
the  subject-matter  having  a  perpetual  continuance  and 
there  being  no  qualification  or  limitation,  the  whole  must 
necessarily  be  comprehended;  but  to  direct  that  an 
annuity  shall  be  sold  and  disposed  of  might  be  equally 
well  applied  to  an  annuity  for  life  as  to  an  annuity  in  fee, 
and  the  question  in  this  case  is  not  whether  such  a  clause 
carries  the  entire  interest,  but  what  is  the  entire  interest: 
in  other  words,  what  is  the  duration  of  the  annuity  which 
is  thus  to  be  disposed  of. 

This  being  the  question,  it  must  be  determined  entirely 
by  the  intention  of  the  testator,  to  be  collected  from  the 
language  of  the  will. 

He  begins,  in  the  first  place,  by  creating  an  annuity  of 
300/.,  which  he  gives  to  Ann  Baker  for  her  life.  Now 
does  that  annuity  so  created  terminate  with  the  life  of 
Ann  Baker,  or,  to  use  the  words  of  Lord  Cottenham 

in 

(a)  1  Icon.  156.  {b)  1  Uon,  283. 
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in  Bioftes  v.  Hercny  does  the  testator  **  deal  with  it  as 
beipgJD  existence  and  operative  beyond  ber  life?*'     He 
proceeds  to  give  and  bequeath,  from  and  aAer  the  deceaese 
of  his  niece  Ann  Bakery  "  the  said  annuity  or  yearly 
rent-charge  of  300/.*'      Stress  was  properly  laid  in  the 
argument  upon  (he  words  ''  the  said  annuity/'  because, 
assuming  that  Lord    Truro  is  right  in  saying  that  the 
words  '*  same  annuity  "  may  *  mean  "  no   more  than    the 
same  annual  sum,  or  an  annual  sum  of  the  same  amount/* 
although  Hedges  v.  Harper  (a),  to  which  he  refers  for 
this  suggestion,  does  not  countenance  it,  yet,  in  a  question 
whether  a  similar  sum  given  by  way  of  arlnuity  is  newly 
created,  or  is  the  same  annuity  which  has  been  previously 
given  to  another  person  for  life,  the  use  of  the  word  of 
reference  ''said"  cannot  be  disregarded  as  wholly  imma- 
terial to  the  determination.     I  am  satisfied  that  in  giving 
the  "  said"  annuity  or  rent-charge  of  300/.  to  the  children 
of  ^nn  Bakerj  the  testator  was  dealing  with  the  annuity 
which  he  had  previously  limited  for  life,  and  was  con- 
tinuing it  by  further  limitations.     In  pursuance  of  this 
intention  he  gives  it  thus  **  unto  all  and  every  the  children 
of  my  said  niece  lawfully  to  be  begotten  (if  more  than  one) 
ab^re  and  share  alike,  and  if  but  one  then  to  such  only 
child,  to  be  paid  and  applied  for  and  towards  the  support, 
maintenance  and  education  of  such  child  or  children,  by 
equal  quarterly  payments  on  the  days  and  times  and  in 
Qanner  therein  mentioned,  until  such  only  child  or  the 
youngest  of  such  children  shall  attain  the  age  of  twenty- 
one  years,  and  when  and  as  soon  as  such  only  child  or 
the  youngest  of  such  children  shall  have  fully  attained 
the  age  of  twenty-one  years,  then  I  direct  that  the  said 
annuity  or  yearly  sum  of  300/.  shall  be  absolutely  sold 
and  disposed  of  by  such  child  or  children  of  her  my  said 
niece  Anne  Baker,  and  that  the  money  to  arise  and  be 

produced 

(fl)  9  Beav.  479. 
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produced  by  and  from  such  sale  shall  go  to  and  be 
equally  divided  among  such  children  (if  more  than  one) 
share  and  share  alike." 

If  the  will  had  stopped  there,  I  think  there  could  have 
been  no  doubt  that  the  children  would  have  taken  only 
a  life  interest,  as  the  bequest  would  have  been  very 
nearly  similar  to  the  first  gift  in  Blewiit  v.  Roberts  {a\  but 
there  being  no  words  of  survivorship  each  child  would 
have  had  his  share  only  of  the  300/.  annuity  for  his  own 
life.  If  the  limitation  of  the  annuity  had  been,  as  in 
Blewitt  V.  Roberts  (a),  to  be  equally  divided  between  the 
children  or  the  survivors  or  survivor,  then  I  apprehend 
that  the  annuity  in  its  entirety  would  subsist  until  the 
death  of  the  survivor,  and  when  any  of  the  lives  dropped 
it  would  become  divisible  amongst  a  smaller  number  of 
persons.  But  in  this  case,  if  the  annuity  of  300/.  con- 
tinued only  during  the  joint  lives  of  the  children,  there 
being  no  survivorship,  each  child  would  have  his  share 
of  the  annuity  for  his  own  life,  and  upon  his  death  that 
share,  or  in  other  words  his  separate  annuity,  would  have 
come  to  an  end. 

It  is  this  circumstance,  coupled  with  the  words  of  the 
will,  which  has  led  me  to  the  conclusion  that  it  was  not 
the  intention  of  the  testator  that  the  annuity  should  be 
merely  for  life.  The  testator  having  given  the  annuity  to 
the  children  of  Anne  Baker,  in  the  words  I  have  read, 
directs  it  to  be  applied  "for  and  towards  the  support, 
maintenance  and  education  of  such  child  or  children,  by 
equal  quarterly  payments  on  the  days  and  times  and  in 
manner  aforesaid,  until  such  only  child  or  the  youngest 
of  such  children  shall  attain  the  age  of  twenty-one 
years ;"  and  then  goes  on,  '^  and  when  and  so  soon  as  such 
only  child  or  the  youngest  of  such  children  shall  have 
fully  attained  the  age  of  twenty-one  years,  then  I  direct 

that 

(«)  I  Cr,  4-  Ph,  274  J  10  Sim,  491. 
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that  tlie  said  annuity  (still  the  said  annuity)  shall  be 
absolutely  sold  and  disposed  of  by  such  child  or  children 
of  her  my  said  niece  Anne  Baker,  and  that  the  money 
to  arise  and  be  produced  by  and  from  such  sale  go  to 
and  be  equally  divided  among  such  children  (if  more 
than  one)  share  and  share  alike/*     Now,  suppose  (what 
18  by  no  means  an  improbable  supposition,  nor  unlikely 
to  have  been  in  the  contemplation  of  the  testator)  that 
one  of  the  children  or  more  than  one  had  died  before 
the  youngest  child  had  attained  twenty-one.   As  his  share 
of  the  annuity  would  have  fallen,  there  would  have  been 
no  annuity  of  300/.  in  existence  at  the  time  when  the 
sale  is  directed  to  take  place,  but  an  annuity  (if  it  is  to 
be  taken  in  the  aggregate)  diminished  by  the  portion  of 
it  which  had  ceased  by  the  death  of  the  child  or  children, 
and  yet  the  sale  is  to  be  not  of  any  reduced  annuity,  but 
of  the  "  said  annuity"  of  300/.,  referring  to  it  as  to  some- 
thing which  had  been  already  the  subject  of  disposition 
and  which  was  to  be  sold  in  its  integrity  when  the  pre- 
scribed  period    arrived.      It    would    certainly    appear 
strange,  although  perhaps  not  altogether  unaccountable, 
that  the  testator   should   have   first  given    an   annuity 
merely  for  life  and  then  have  directed  that  life  annuity 
to  be  sold ;  but  it  seems  still  more  extraordinary  that  even 
supposing  all  the  children  to  have  lived  till  the  period 
of  sale,  so  as  to  leave  the  aggregate  annuity  of  300/. 
divisible  amongst  them  all,  then  the  sale  must  have  been 
not  of  an  annuity  of  300/.  as  the  testator  directed,  but  of 
so  many  annuities  as  there  were  lives,  the  annuities  being 
of  different  values  according  to  the  probable  duration  of 
the  lives,  depending  not  only  upon  their  respective  ages, 
but  also  upon  the  strength  or  weakness  of  their  consti- 
tutions. 


1858. 

Mamibroh 

«• 
Campbkll. 


The  language  of  the  will,  as  to  the  charge  of  the  an- 
nuities upon  the  estate,  appears  to  me  also  to  assist  the 

construction 
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constroction  which  I  have  adopted.    The  testator  ex- 
pressly  charges  all   and  singular  his    freehold    estate 
situate  in  the  Isle  of  Wight,  and  the  counties  of  Sautk'' 
ampton  and  Wilts  and  elsewhere  in  England  with  the 
said  several  annuities  or  yearly  rent-charges  of  300/.  and 
SO/.     The  charge  is  not  only  of  one  entire  annuity,  but 
of  an  annuity  of  a  certain  and  unvarying  amount.     But 
if  the  annuity  is  merely  for  the  lives  of  the  children^ 
then  it  would  not  be  a  charge  of  one  annuity  only^  but 
of  several  annuities,  nor  of  one  fixed  and  certain  amounti 
but  of  an   amount  diminishing  gradually  as  each   life 
dropped,  until  at  last  the  remaining  portion  of  the  charge 
would  terminate  by  the  death  of  the  survivor.     Anything 
more  contrary  to  the  apparent  intention  of  the  testator 
can  hardly  be  imagined.   He  creates  an  annuity  of  300/.; 
he  disposes  of  that  annuity  for  life;  he  gives  the  said 
annuity  of  300/.  to  the  children  of  the  person  who  has 
enjoyed  it  for  life;  he  directs  equal  shares  of  the  said 
annuity  to  be  applied  to  the  support,  maintenance  and 
education  of  the  children,  and  when  the  youngest  child 
arrives  at  the  age  of  twenty-one,  he  directs  the  said  an* 
nuity  to  be  absolutely  sold  and  disposed  of,  and  charges 
all  his  freehold  estates  with  the  said  annuity  of  300/. 
Every  part  of  the  will  seems  to  me  to  militate  strongly 
against  the  construction  that  merely  life  interests  in  the 
annuity  are  given  to  the  children.    The  difBculties  in  the 
way  of  such  a  construction  have  been  forcibly  pointed 
out,  and  also  the  inconveniences  and  even  absurdities 
which  would  follow  from  adopting  it. 


If,  however,  such  an  intention  had  been  expressed,  or 
could  reasonably  be  collected  from  the  words  of  the 
will,  it  would  not  be  for  the  Court  to  speculate  upon  tile 
motives  of  the  testator  or  to  substitute  for  his  expressed 
disposition  of  his  property  something  which  might  be 
considered  to  be  more  reasonable.     But  I  found  mysell 

entirely 


CASES  IN  CHANCERY. 


243 


entirely  on  the  language  of  the  will,  which,  in  its  plain 
and  ordinary  meaning,  presents  a  natural  construction, 
apparently  consistent  with  the  intention  of  the  testator, 
and  enabling  it  to  be  carried  out  without  inconvenience, 
complication  or  difSculty. 


1858. 

Mansf.rgb 

r. 
Campbell. 


I  am  of  the  same  opinion,  therefore,  as  the  Master  of 
the  Rolls,  that  the  annuity  of  300/.  given  by  the  will  of 
William  Hinton  is  a  perpetual  annuity,  and  I  aiBrm  the 
decree  and  dismiss  the  appeal  with  costs. 


WHITTINGTON  v.  EDWARDS. 

rpHIS  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls  staying  further  proceedings  in  an  admi- 
nistration suit  commenced  by  bill,  there  having  been 
already  an  order  made  upon  summons  for  the  adminis- 
tration of  the  same  estate. 


Nov.U,  IS, 
19. 

Before  The 
Lord  Chan- 
cellor Lord 
Chelmsford. 


A  residuary 
legatee,  after 
mortgaging 
his  share  and 

The  estate  was  that  of  a  testator  named  John  Martin,  taking  tlie 
who  by  his  will  dated  the  9th  of  April,  1803,  gave  his  insolvent 
residuary  estate  upon  trust  for  several  persons,  of  whom  I^t^btors*  Act, 

obtained  the 

Robert   Thome  Seccombe  and  Matilda  Seccombe  were  usual  order  for 
two.     The  will  was  proved  by  the  executors,  who  were  ad"™»"'«tration 

^  -^  '  on  a  summons 

also  the  trustees,  in  May,  1803.  not  disclosing 

the  above  facts. 
^  .         ,   ,  .     .  The  mortgagee 

Robert  Thome  Seccombe  assigned  his  interest  to  the  afterwards 
Appellant  Mr.   Whittington,  but  whether  absolutely  or  l*^^^,"^^^^^^^^ 

as  of  the  chief 
clerk,  where- 
upon proceedings  in  the  suit  were  stayed,  and  the  mortgagee  filed  a  bill  for  adminis- 
tration. An  order  was  then  obtained  in  the  summons-suit,  giving  the  conduct  of  it  to 
another  legatee,  and  making  the  provisional  assignee  under  the  insolvency  a  party. 
Notice  of  this  order  was  given  to  the  mortgagee,  who  nevertheless  continued  his  own 
suit: — Held,  that  he  ought  not  to  have  done  so,  and  an  order  staying  further  pro- 
ceedings in  it  was  affirmed  on  appeal. 

Vol.  III.  S  D.J. 
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1 858.        as  a  security  was  a  matter  in  dispute.     AAerwarda,  on 

_  the  5th  of  Augtut,  1845,  Robert  Thame  Seccombe  took 

V.  the  benefit  of  the  Act  for    the   Relief  of   Insolvmit 

Edwaed..       o^j^^^^^ 

On  the  Srdof  Jli^^fi^^,  1853,  he  obtained,  on  an  ordinary 
administration  summons,  the  usual  order  for  the  admi- 
nistration of  the  testator's  estate,  not  disclosing  either 
the  assignment  or  insolvency. 

Under  this  order  some  of  the  accounts  and  enquiries 
directed  by  it  were  taken  and  prosecuted ;  but,  before  any 
certificate  was  made,  the  Appellant  attended  before  the 
chief  clerk  and  brought  to  his  notice  the  mortgage  and 
the  insolvency,  whereupon  on  the  1 1th  o{  March,  1858, 
all  further  proceedings  in  the  suit  were  stayed. 

On  the  14th  of  April,  1858,  the  Appellant  filed  a  bill 
praying  that  the  trusts  of  the  testator's  will,  so  far  as 
respected  the  trust  property,  might  be  ordered  to  be 
carried  into  effect,  and  that  the  rights  and  interests  of 
all  parties  under  the  will  might  be  declared  and  secured, 
that  all  proper  accounts  and  enquiries  might  be  directed 
and  orders  made  for  effectuating  the  purposes  aforesaid ; 
and  that  (if  necessary  or  convenient)  the  proceedings, 
accounts  and  enquiries  in  the  cause  of  Re  Martin  de- 
ceased, Seccombe  v.  Edwards,  might  be  adopted  and 
carried  on  in  the  new  suit,  and  for  general  relief. 

On  the  day  following  that  on  which  this  bill  was  filed,  a 
legatee  named  Hannah  Matilda  Seccombe  obtained  an 
order  giving  to  her  the  conduct  of  the  suit  commenced  by 
summons,  and  bringing  before  the  Court  as  a  Defendant 
Mr.  Sturgis,  the  provisional  assignee  of  the  Insolvent 
Debtors'  Court,  and  ghe  gave  notice  of  this  Order  to  the 
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Appellant,  who  nevertheless  continued  his  own  suit  until        1858. 
July^  1858,  when  the  order  under  appeal  was  made, 
whereby  it  was   ordered   that    all   proceedings    in   the  v. 

Appellant's  suit  should  be  stayed,  and  that  he  should  Edwards. 
be  at  liberty  to  go  in  and  attend  the  proceedings  under 
the  order  made  in  the  other  suit,  in  like  manner  as  if  the 
Appellant  had  been  originally  a  party  thereto,  and  that 
the  Appellant  should  pay  to  the  Defendants  their  costs 
of  the  Appellant's  suit. 

Mr.  R.  Palmer  and  Mr.  J,  B.  Palmer  in  support  of 
the  appeal. 

The  Appellant  could  not  have  obtained  relief  under  the 
order  of  1853,  which  was  obtained  by  his  assignor  in 
respect  of  the  share  to  which  the  Appellant  was  entitled, 
his  interest  having  been  concealed  from  the  Court.  Nor 
could  the  Appellant  himself  have  instituted  a  suit  by 
summons,  for  the  45th  section  of  the  Chancery  Improve- 
ment Act  does  not  authorize  an  incumbrancer  or  the 
assignee  of  the  residuary  legatee  so  to  institute  a  suit. 
Moreover  the  Appellant  seeks  by  his  bill  a  decree  which 
he  could  not  obtain  on  a  summons;  namely,  one  not 
merely  to  administer  the  testator's  estate,  but  to  carry  into 
eflfect  the  trusts  of  the  will ;  Acaster  v.  Anderson  (a), 
Rump  V.  Greenhill  (b).  And  the  Court  will  not  stay  a 
suit  on  the  ground  of  the  existence  of  another  in  which 
the  whole  relief  sought  by  the  former  cannot  be  obtained; 
Righy  v.  Strangways  {c).  Nor,  indeed,  was  the  suit, 
instituted  by  summonsi  an  effectual  proceeding,  being 
instituted  by  a  Plaintiff  who  had  no  interest  in  the  sub- 
ject of*  it.  The  Appellant  was  not  bound  to  go  into  the 
Judge's  Chambers  under  such  suit. 

They 

(fl)  19  Bern.  161.  (c)  2  Thill  175. 

(6)  20  hem>  512. 
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1858.  They  also  referred  to  Portarlingtons.  Darner  {a\txA 

„,  "^^^"^^^  Taylor  v.  Southqate  (b). 

Whittinoton  ^                        if        \  f 


V, 


Edwards.  Mr.  Follett  and  Mr.  Southgate  in   support  of  the 

order  of  the  Master  of  the  Rolls. 

The  Plaintiff  requires  nothing  but  what  he  could  ob- 
tain under  the  order  made  on  the  summonsi  and  he  bad 
acquiesced  in  the  proceedings  under  that  order. 

They  referred  to  Seton  on  Decrees^  2nd  ed.  70;  Mcr- 
rison  v.  Morrison  (c);  Chuck  v.  Cremer{d)\  Beau* 
champ  V.  Marquis  of  Huntley  {e) ;  Attorney- General  v. 
Butcher  (f) ;   Graham  v.  Maxwell  {g). 

Mr.  Osborne  for  Mr.  Sturgis,  the  Provisional  Assignee. 

Mr.  J,  S.  Palmer,  in  reply,  referred  to  Levi  ▼. 
Ward  {h) ;  Mitford's  Pleading  (i). 

The  Lord  Chancellor. 

It  is  immaterial  to  consider  whether  the  Appellant  is 
interested  as  assignee  or  mortgagee  of  the  interest  of 
Robert  Thomas  Seccombe  as  one  of  the  residuary  lega- 
tees of  John  Martin, 

John  Martin  died  in  1803.  All  his  debts  were 
paid,  and  his  residuary  estate  was  invested  in  the 
names  of  the  executors,  who  became  trustees  of  the 
fund.  The  assignment  under  which  the  Appellant  claims 
was  made  afterwards  in  August,  1845.  Mr.  Seccombe 
petitioned  the  Insolvent  Debtors*  Court,  and  an  order 
was  made,  which  had  the  effect  of  divesting  him  of  alibis 

property, 

(n)  2  PhilL  262.  (/)  4  Rust.  180. 

(6)  4  Mi/t.  Ss  Cr.  203.  (g)  7  Mac.  ^  G.  71. 

(c)  4  il/y/.  4  C.  215.  (h)  1  S.  4-  5.  334, 

(d)  2  PA i//.  113.  (i)   Page  65. 
{e)  Jacobtf  546. 


Edwards. 


CASES  IN  CHANCERY,  247 

propertyi  and  vesting  it  in  the  provisional  assignee.   Sub-        1858. 

sequently.  Mr.  Seccombe  applied  under  the  46th  section  ^  ^'^^>^^^ 

^  •"  .         .  Whittinoton 

of  the  Chancery  Jurisdiction   Improvement  Act   for  a  v. 

summons  against  the  surviving  executor^  Edwards,  to 

attend  at  Chambers,  and  to  show  cause  why  a  decree  or 

order  should  not  be  made.     An  order  was  made  in  1853| 

and  proceedings  under  that  order  have  continued  down 

to  At  arch,  1858. 

The  Plaintiff  on  one  occasion  attended  at  the  Chief 
Clerk's  Office,  and  gave  information  to  him  that  Robert 
Thome  Seccombe  had  taken  the  benefit  of  the  Act.  He 
produced  to  the  Chief  Clerk  the  schedule  filed  in  the  In- 
solvent Debtors'  Court,  whereupon  the  Chief  Clerk  sus- 
pended proceedings  until  some  proper  person  should  be 
substituted  to  conduct  the  suit  in  the  place  of  Robert 
Thorne  Seccombe. 

The  Plaintiff  filed  his  bill  on  the  14th  ot  April,  1858, 
and  on  the  following  day,  15th  o(  April,  Hannah  Matilda 
Seccombe  obtained  an  order  to  substitute  her  for  Robert 
Thome  Seccombe  in  the  other  suit.  This  order  recites  the 
insolvency  of  Robert  Thorne  Seccombe,  although  erro- 
neously as  to  date,  a  mistake  which  had  no  effect  on  the 
validity  of  the  order,  and  for  the  first  time  it  made  Mr. 
StUTffis  a  party  to  the  suit.  Under  these  circumstances,  the 
Master  of  the  Rolls  was  of  opinion  that  there  was  no 
necessity  for  the  prosecution  of  a  second  suit ;  and  his 
Honor  made  the  order  now  appealed  from. 

It  is  asserted  that  this  order  is  erroneous  upon  several 
grounds.  One  is,  that  the  Appellant  being  assignee  of  a 
residuary  legatee,  and  not  the  residuary  legatee  himself, 
could  not  obtain  an  order  on  summons  under  the  45th  sec- 
tion of  the  Chancery  Procedure  Act,  which  it  is  said  applies 
only  to  creditors,  legatees  and  next  of  kin.  It  is  not  mate- 
rial to  decide  this  point,  as  the  question  is,  whether  the 

Appellant 
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1858.       Appellant  can  obtain  in  his   own  suit  more  than  he 

W...-  .  «        can   in   the  other.     He  contends  for  the  affirmative  of 
IllTTINGTON 

V.  tilis  proposition  ;  and  says  that  the  relations  between 

himself  and  the  Defendants  have  changed,  and  that  they 
have  ceased  to  be  executors  and  have  become  trustees, 
so  that  he  is  entitled  to  relief  against  them  in  the  latter 
capacity,  which  he  could  not  obtain  in  a  mere  adminis- 
tration suit,  such  as  the  first  was.  I  do  not  agree  with 
this  argument.  1  think  that  the  Appellant  might  have 
obtained  under  the  order  of  1853  the  same  benefit  which 
he  seeks  in  his  own  suit. 

In  the  next  place,  it  is  urged  on  his  behalf,  that  the 
order  of  1853  was  a  nullity  on  the  ground  of  Robert 
Thome  Seccomhes  insolvency;  and  it  is  argued  that 
although  an  objection  on  the  ground  of  a  mere  irregu- 
larity, if  not  made  at  the  proper  time,  may  be  deemed 
waived,  an  objection,  which  renders  all  the  proceedings 
void,  cannot.  Levi  v.  Ward  (a)  was  cited  as  an  autho- 
rity for  this  proposition.  That  authority  does  not  however, 
I  think,  apply  to  the  present  case.  The  Court  here  not 
being  informed  of  the  insolvency,  made  an  order,  which 
was  perfectly  correct  on  the  facts  brought  before  it;  and 
after  the  executor  had  allowed  the  order  to  be  made,  it 
was  not  competent  for  him  to  object  that  it  was  void. 
Even  if  it  was  competent  to  any  one  to  obtain  the  dis- 
charge of  that  order,  still  so  long  as  it  stood  no  other 
order  to  the  same  effect  could  be  properly  made.  The 
Appellant,  moreover,  by  his  conduct  has  precluded  him- 
self from  taking  the  objection,  for  he  was  cognizant 
of  the  insolvency  of  Robert  Thorne  Seccombe,  and  of 
the  order  on  the  summons.  He  watched  the  first  suit, 
attended  the  Chief  Clerk,  was  informed  of  the  proceed- 
ings under  the  first  order,  and  expressed  his  satisfaction 
with  them. 

His 

(n)  1  Sim,  i  S.  334. 
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His  Lordship  referred  to    Chuck  v.  Cremer{fl\  and        1858. 
•aid  that  the  order  of  1853,  while  it  subsisted,  must  be  ,„^'^^'^*^ 

,  1        t       1. ,        t  T,.    T       1  1  .  1   Whittikoton 

treated  as  a  good  and  vahd  order.     His  Lordship  agreed  v. 

entirely  with  the  Master  of  the  Rolls,  and  dismissed  the     Edwards. 

appeal  with  costs. 

(a)  2  FhiU.  113. 


In  the  Matter  of  the  Will   of  JOHN   SHARPLES 

ORMEROD, 
and 
In  the  Matter  of  '*  THE  TRUSTEE  ACT,  ISSO,**  and 
of  «  THE  COURT  OF  CHANCERY  OF  LAN- 
CASTER  ACT,  1854.''  ^^,,^,^^ 

22. 

rilHIS  was  a  petition  to  the  Court  of  Chancery   of    Before  The 
"^      Lancaster ^Yf\i\c\\  was  brought  before  their  Lord-    Lords  Jus- 

TICE8 

ships  by  the   request  of  the   Vice-Chancellor   of   the  ipj^^  ^     .'^^ 
Duchy,  who  doubted  his  jurisdiction  to  make  an  order  in  ment  under 
the  matter.     The  Petitioners  were  beneficially  entitled  ^^j  1 850^ of 
under  the  will  of  John  Sharpies  Ormerod,  late  of  Pen-  a  new  trustee 
dktan,  in  the  county  of  Lancaster,  merchant,  who,  by  one  of  unsound 
his  will,  dated  the  5th  of  September,  1836,  gave,  devised  J?'^"^,"^^"®  . 
and  bequeathed  all  his  household  furniture,  and   other  sition.  belongs 
specified  personalty,  and  also  all  his  real  estate,  and  all  [j^jn^'iVlirnwy^ 
his  money,  and  securities  for  money,  book  and  other  debts,  and  not  to  that 
and  all  other  his  personal  estate  and  effects,  to  Thomas  chancery.    It 

Barton,  James  Garrett  Frost  and  Robert  Greaves,  upon  cannot  there- 
fore be  ex- 
certain  trusts,  under  which  the  Petitioners  claimed  to  be  ercised  by  the 

interested.  ^"'^  of  Chan- 

cery of  Lc/n- 
cutter. 

The  testator  died  on  the  2nd  of  March,  1850. 

James  Garrett  Frost  died  in  the  lifetime  of  the  tes- 
tator, and  Robert  Greaves  declined  to  act,  and  by  deed 
renounced  the  devise  to  him. 

By 
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]8r)8.  By  an  indenture  dated  the  22nd  of  Juljf,  1851,  Tho- 

^"^"^      mi8  Barton  appointed    John    Ormerod    and     Thoma$ 
OkMEROD.     Barton  Ormerod  to  be  trustees  of  the  will,  in  the  place 
of  Jaims  Garrett  Frost  and  Robert  Great  es. 

Thomas  Barton  Ormerod hecsune  of  unsound  mind,  and 
incapable  of  acting  in  the  execution  of  the  trusts  of  the 
will.  He  was  an  inmate  of  the  Lunatic  Asylum  at  Clifton 
near  Manchester,  detained  there  under  medical  certificate. 

The  prayer  of  the  petition  was,  that  one  Thomas  Bar- 
low Jervis,  the  younger,  might  be  appointed  by  the  order 
of  the  Court  to  be  a  new  trustee  of  the  will  in  substi- 
tution for  Thomas  Barton  Ormerod,  and  in  addition  to 
Thomas  Barton  and  John  Ormerod,  and  that  all  the 
freehold  messuages  and  hereditaments,  subject  to  any  of 
the  trusts  of  the  will,  might  be  vested  by  the  order  of  the 
Court  in  Thomas  Barton^  John  Ormerod  and  Thomas 
Barlow  Jervis,  the  younger,  as  the  then  trustees  of  the 
will,  for  all  such  estate  therein  as  was  vested  in  Thomas 
Barton,  John  Ormerod  and  Thomas  Barton  Ormerod. 

Mr.  Smale  supported  the  petition. 

He  referred  to  the  Trustees  Act  Extension  (a) ;  Davies 
V.  Davies  (i);  Re  Cooper's  Settlement  (c) ;  Re  Davies  {d). 

The  Lord  Justice  Turner. 

Nov.  22.  The  question  in  this  case  is  whether  the  Duchy  Court 

of  Lancaster  has,  as  to  lands  and  personal  estate  within 
its  jurisdiction,  power  under  the  Trustee  Acts  to  appoint 
a  new  trustee,  in  the  place  of  a  trustee  of  unsound  mind, 
but  not  so  found  by  inquisition.  We  think  that  the 
Duchy  Court  of  Lancaster  cannot  now  safely  be  held  to 
have  any  such  power. 

(a)  15  4  16  Vict.c.  55.  (c)  25  Law  J.,  Ck.  685. 

(6)  2  De  O.,  M,^0.5l.  (d)  3  Mac.  ^  O.  278. 
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By  the  statute  17  &  18  Vict,  c.  82,  the  Duchy  Court        1858, 
has  indeed,  as  to  lands  and  personal  estate  within  its 


jurisdiction,  all  the  powers  under  the  Trustee  Acts  Ormerod. 
which  by  those  acts  are  given  to  the  Court  of  Chancery 
in  England^  but  we  consider  that,  whatever  the  decision 
might  have  been  in  the  absence  of  authority,  it  is  now 
settled  by  the  decided  cases,  that  the  power  to  appoint 
new  trustees  in  the  place  of  trustees  of  unsound  mind, 
not  so  found  by  inquisition,  is,  by  the  Trustee  Acts, 
given  not  to  the  Court  of  Chancery,  but  to  the  Lord 
Chancellor,  or  other  the  persons  entrusted  with  the  care 
of  lunatics.  The  point  came  before  both  the  Master  of 
the  Rolls  and  the  Lord  Chancellor  in  a  case  In  the 
Matter  of  Halts  Trusts,  on  the  1 6th  of  July,  1 856.  The 
Master  of  the  Rolls  had  declined  to  make  the  order,  and 
it  was  made  by  the  Lord  Chancellor,  on  the  petition 
being  amended  and  addressed  to  him.  Again,  the  Vice- 
Chancellor  Kindersley,  In  the  Matter  of  The  Good 
Intent  Society  (a),  after  looking  into  the  acts,  ex- 
pressed his  opinion  that  he  had  no  jurisdiction  in  such 
cases.  In  another  case.  In  re  Piygott,  4th  of  March, 
1858,  the  Vice-Chancellor  Wood  having  intimated  that  it 
would  be  more  safe  that  the  order  should  be  made  by  the 
Lord  Chancellor,  or  the  Lords  Justices,  the  matter  was 
mentioned  to  the  full  Court,  and  that  Court  were  of  one 
opinion,  that  the  jurisdiction  had  always  been  considered 
to  be  in  the  Lord  Chancellor.  We  understand,  too,  that 
since  the  decision  in  the  last  case,  the  practice  has  been 
considered  to  be  settled,  and  the  Vice-Chancellors  have 
declined  to  make  such  orders,  referring  the  parlies  to  the 
Lords  Justices. 

We  think  that  these  authorities,  and  the  course  of 
practice,  settle  the  question;  and  it  is  also  worthy  of 
remark,  that  before  the  passing  of  the  Trustee  Acts  now 

in 

(a)  2  W.  R.  671. 
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1858.       in  force,  it  had  been  held  that  under  the  then  eusting 

^'^"^'*^'      acts,  which,  however,  differed  from  the  present  acta  in 

Orm£rod.     language,  the  Vice-Chancellor  had  not  even  the  power,  in 

the  case  of  a  lunatic  trustee,  to  make  the  common  order 

for  enquiry ;  In  re  Shorrochs  (a). 

The  Lord  Justice  Knight  Bruce  concurred. 

(a)  1  Sf^(.^Cr.  31. 


Jiify  17.  23, 

24, 26.  PRIDE  V.  FOOKS. 

l^ot,  25. 

Before  The    npHis  case  came  before  the  Court  on  two  appeals 
Justices.  from  an  order  of  the  Master  of  the  Rolls,  grounded 

A  testator  gave  on  a  decision,  that  on  the  true  construction  of  the  will  oF 
esute  to  such    Thomas  Webb,  the  word  **  children,**  in  the  events  which 
children  as  his  j^^^  happened,  included  grandchildren. 

nephews  and  rr  /  o 

niece  WK.,  T, 

and  D.  should  ,       •  .  'n     i        i     i       a    i       <«     .<      .b 

leave  at  their  The  testator,  by  his  Will  dated  the  ord  of  AprUj 
respective  de-    1805,  after  making  divers  specific  devises  and  specific 

ceases,  one-  '  ^  °  *  ^  •  ^  ^ 

third  to  the  and  pecuniary  bequests  and  giving  certain  annuities, 
dren"  ori^."  devised  to  his  nephew  Thomas  Pride  certain  real  estate 
and  the  two  for  his  life,  with  a  limitation  to  a  trustee  during  his 
similarly  to  the  li'^y  i^^  ^^ust  to  preserve  contingent  remainders  ;  and 
•'  child  ^orchil-  from   and  aft^r  his    decease,  to   the  use  of  the  first 

and  D.  re-  son  of  the  body  of  the  said  Thomas  Pride  lawfully 
recied^fli.lt"'^  begotten,  and  the  heirs  male  of  the  body  of  such  first 
in  case  of  the  son  lawfully  issuing;  and  for  default  of  such  issue,  to 
nephew  or        ^^^  "^^   ^^  ^^^  second,  third,  fourth,  fifth  and  all  and 

niece  without  ever? 

leaving  any 

*•  children  or  a  child,**  then  that  third  share  shouldhepaid  to  the  "  children  or  child"  of 
the  other  or  others  leaving  **  children  or  a  child ;"  but  that  if  W,,  T.  and  D,  should  all  die 
''  without  leaving  any  issue  lawfully  begotten,"  the  whole  residue  should  go  to  the  chil- 
dren of  G.  ir.,  T.  and  D.  all  died,  without  leaving  children,  but  one  of  them  left  grand- 
children. 

litldf  that  *'  children*'  must  be  construed  in  its  natural  sense,  and  not  to  as  to 
include  grandchildren ;  that  **  issue*'  was  not  to  be  read  **  such  issue,"  so  as  to  be 
confined  to  children ;  and  that  therefore,  in  the  events  which  had  happened,  the  fond 
was  undisposed  of. 

The  report  of  Gale  v.  Bcnnet  (Ambl,  681)  corrected. 
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every  other  son  and  sons  of  the  body  of  the  said  Thomas  1858. 
Pride  lawfully  begotten,  and  the  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing  severally  and  successively,  according  to  seniority 
of  age  and  priority  of  birth ;  and  for  default  of  such  issue, 
to  the  use  of  the  testator's  nephew  Walter  Pride,  with  a 
limitation  to  a  trustee  during  his  life,  upon  trust  to  preserve 
contingent  remainders ;  and  from  and  ai\er  his  decease, 
to  the  use  of  the  first  son  of  the  body  of  the  said  Walter 
Pride  lawfully  begotten,  and  the  heirs  male  of  the  body 
of  such  first  son  begotten ;  and  for  default  of  such  issue, 
to  the  use  of  the  second,  third,  fourth  and  fifth  and  all 
and  every  other  the  son  and  sons  of  the  body  of  the  said 
Walter  Pride  lawfully  begotten,  and  the  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  severally  and  successively,  according 
to  seniority  of  age  and  priority  of  birth ;  and  for  de- 
fault of  such  issue,  to  the  use  of  the  testator's  niece 
Dorothy  Prisk  and  her  assigns  during  the  term  of  her 
Datural  life,  with  a  limitation  to  a  trustee  to  preserve 
contingent  remainders ;  and  from  and  after  her  decease, 
to  the  use  of  all  and  every  the  child  and  children  of  the 
said  Dorothy  lawfully  begotten,  if  but  one  child,  then 
to  such  only  child,  his  or  her  heirs  and  assigns,  but 
if  more  than  one,  then  to  all  such  children,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common  and  not  as 
joint  tenants ;  and  in  default  of  such  issue,  to  the  use 
of  the  testator's  own  right  heirs.  The  testator  then, . 
by  a  technically  and  accurately  worded  clause,  gave 
his  residuary  real  and  personal  estate  to  Thomas  Foohs, 
upon  trust  to  convert  it  into  money,  pay  the  testator's 
debts,  funeral  and  testamentary  expenses,  and  invest  the 
residue  in  consols.  The  testator  then  gave  directions 
for  paying  the  annuities  out  of  the  income  of  the  fund, 
and  accumulating  the  residue,  and  he  directed  that  the 
fund  and  the  accumulations  should  be  held  oii  the  fol- 
lowing 
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1858.        lowing  trusts,  upon  which  the  questions  turned,  ^  in  trust 
^'^'^       for  and  for  the  only  benefit  of  such  child  or  children  as 

Pride  "^  »  xrr    i  rm 

V.  they  my  said  nephews  and  niece  Walter ^  Thomas  and 

FooKs.  Dorothy  shall  leave  at  the  time  of  their  respective 
deceases,  and  to  ,be  paid  and  divided  in  manner  fol- 
lowing (that  is  to  say),  one  third  paft  thereof  to  the  child 
or  children  of  the  said  Walter  Pride,  if  but  one  child 
only,  then  the  whole  to  such  only  child,  but  if  more  than 
one,  then  unto  all  such  children  in  equal  proportions, 
and  the  two  remaining  third  parts  thereof  to  the  child 
or  children  of  the  said  Thomas  and  Dorothy  in  like 
manner ;  and  in  case  either  of  my  said  nephews  and  niece 
shall  happen  to  die  without  leaving  any  children  or  a 
child  lawfully  begotten,  then  I  direct  that  such  third  part 
thereof  shall  go  and  be  paid  to  the  children  or  child  of 
the  other  or  others  leaving  children  or  a  child  in  equal 
proportions,  if  more  than  one :  and  in  case  all  of  them  my 
said  nephews  and  niece  shall  happen  to  die  without 
leaving  any  issue  lawfully  begotten,  then  I  direct  that 
the  whole  of  the  residue  of  my  said  estate  shall  go  and  be 
paid  to  the  three  children  of  Peter  Gapper,  late  o{  Sherborne 
aforesaid,  Brandy  Merchant,  deceased,  by  Jane  his  wife 
the  daughter  of  my  now  wife,  in  equal  shares  and  pro- 
portions, if  all  living,  or  in  case  of  either  of  them  being 
then  dead,  to  the  survivors  or  survivor  of  them,  and  the 
issue  of  such  as  may  be  dead,  such  issue  taking  per 
stirpes  and  not  per  capita ;  and  I  do  hereby  authorize 
.  and  empower  my  said  trustee,  the  said  Thomas  Foohs, 
his  executors  and  administrators,  from  time  to  time  to 
apply  so  much  and  such  part  of  the  income  of  my  said 
estate  as  in  his  or  their  judgment  may  be  sufficient  and 
proper  for  the  education  and  maintenance  of  the  chil- 
dren of  my  said  nephews  and  niece  during  their  minority 
and  for  their  future  advancement  in  life." 

The  testator  made  a  codicil,  not  bearing  on  the  present 

case. 
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case,  and  died  in  1808|  leaving  Walter  Pride,  Thomas 
Pride  and  Dorothy  Prisk,  and  the  three  children  of 
Peter  Gapper,  him  surviving.  Thomas  Pride  died  in 
1824,  without  ever  having  had  issue.  Walter  Pride  died 
in  1854,  having  had  only  one  child,  who  died  without 
issue  in  his  lifetime.  Dorothy  Prisk  died  in  1858,  not 
leaving  any  child  surviving  her,  but  leaving  a  number  of 
grandchildren  who  were  parties  to  the  suit,  as  well  as 
some  great  grandchildren,  who  were  not  parties  to  the 
suit.  The  question  now  to  be  determined  was,  to  whom, 
under  these  circumstances,  the  residuary  estate  belonged. 

The  Master  of  the  Rolls  on  24th  May,  1858,  made  an 
order,  declaring  that  according  to  the  true  construction 
of  the  will,  and  in  the  events  that  had  happened,  the  tes- 
tator's residuary  estate  became  divisible  upon  the  decease 
of  Dorothy  Prisk  in  equal  shares  among  her  eight 
grandchildren  who  were  living  at  her  death. 

Two  appeals  from  this  order  were  presented,  one  by 
persons  claiming  under  the  gift  over  to  the  children  of 
Peter  Gapper,  the  other  by  §ome  of  the  next  of  kin. 

The  Solicitor- General  (Sir  H,  Cairns),  Mr.  Selwyn 
and  Mr.  Hobhouse  for  the  Appellants  representing  the 
children  of  Peter  Gapper, 

We  contend  that  "  issue"  in  the  gift  over  means  the 
particular  class  of  issue  before  mentioned — that  "  child  or 
children"  in  the  pri6r  gift  is  to  be  taken  in  its  natural 
sense — and  that  therefore  as  there  was  no  child  of  the 
nephews  or  nieces  living,  the  gift  over  has  taken  effect. 
The  Master  of  the  Rolls  held  that  "  children"  was  to  be 
read  **  issue,"  but  this  we  submit  is  erroneous.  The  rule 
is  settled,  that  ''child"  is  to  be  construed  in  its  natural 
sense,  unless  the  context  renders  it  impossible.  Here  the 
context  does  not  support  the  extended  meaning,  ''  child" 

is 


1858. 
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1858.  18  throughout  used  in  the  proper  sense.  If  ''child**  be 
read  ''  issue"  here,  a  child  of  Walter  living  at  bis  death| 
and  the  grandchildren  of  deceased  children  of  Waller, 
would  have  taken  per  capita;  and,  moreover,  a  grandchild 
of  a  deceased  nephew  or  niece  would  defeat  a  child  of 
one  subsequently  dying,  which  would  be  contrary  to  the 
express  words.  The  Master  of  the  Rolls  relied  on  the 
word  *'  issue/*  and  extended  the  meaning  of  ''children"  by 
reference  to  it ;  but  "  issue**  is  a  proper  description  of 
children,  though  the  expressions  "  children"  and  "  issue*" 
are  not  necessarily  synonymous.  The  expressions  in 
the  gift  to  the  Gappers  show,  that  when  the  testator 
intended  to  give  to  issue,  in  the  extended  sense  of  tbe 
word,  he  knew  quite  well  how  to  express  himself.  There 
is  nothing  in  this  will  that  can  be  relied  on  as  extending 
the  meaning  of  the  word  "  child'*  except  the  gift  over. 
The  cases  do  not  authorize  the  extending  it  on  that 
ground  only  ;  Reeves  v.  Brymer  (a),  Royle  v.  Hamih 
ton  (6),  Radcliffe  v,  Bulhley  (c).  Gale  v.  Bennett  (d), 
Wythe  V.  ThurUton  (c),  "  Issue*'  must  be  construed  as 
an  inaccurate  description  of  the  objects  before  mentioned; 
Salkeldv.  Vernon  (f),  Malcolm  v.  Taylor  {g\  ElUcomle 
V.  Gompertz  (Jt),  Robinson  v.  Hunt(i),  Bryan  v.  Man- 
sion (A),  Hillersdon  v.  Lowe  (JL),  The  Master  of  tbe 
Rolls,  on  this  part  of  the  case,  relied  on  Westwood  v. 
Southey  (»i) ;  but  that  case  was  compromised  on  appeal, 
and  the  principle  which  is  there  laid  down  is,  we  submit, 
unsound,  and,  even  if  sound,  it  would  not  apply  here, 
where  the  gift  is  to  children  to  be  left.     The  question 

came 

(a)  4  Vet,  692.  {g)  2  A.  ^  M.  416. 

(6)  Ibid,  437.  (A)  3  M.  Sf  C.  151. 

(r)  10  Ve$.  198.  (i)  4  Beav,  450. 

(d)  Ambl.  681.  (k)  5  DeG.i  Sm.  737. 

(e)  Ambl.  555  ;  1    Vet.  ten.,  (l)  2  Hare,  355,  372. 
196.                                                        (to)  2  Sim.,  N.  S.  202. 

(J)  1  Ed.  64. 
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came   incidentally  before   Lord   Langdale  {a),  and   his 
decision,  so  far  as  it  goes,  supports  our  argument. 

Mr.  Raundell  Palmer,  Mr.  Greene  and  Mr.  Batten,  in 
support  of  tbe  appeal  by  the  next  of  kin. 


We  say  that  all  the  words  of  the  will  ought  to  be  ad- 
beted  tOy  Gfundry  v.  Pinniger  {b),  War  bur  ton  v.  Love^ 
land  (c) ;  the  other  parties  wish  to  alter  them.  Tbe  case 
presents  three  points : — I.  Whether  there  is  any  ground 
for  enlarging  the  meaning  of  the  word  ''  children."  We 
submit  there  is  not ;  Moore  v.  Raisbech  {d\  Sanderson  v. 
JBajfIey{e).  The  cases  for  enlarging  the  meaning  of  the 
word  are  founded  on  reasons  which  do  not  exist  here. 
Wythe  V.  Uiurlston  (f),  Sibley  v.  Perry  (g\  Lord 
Orfordv.  Chwrchill{h\  and  Oale  v.  Bennett  (t),  did  not 
proceed  upon  "  children"  being  construed  "issue,"  but 
upon  an  implication  similar  to  the  implication  of  cross 
remainders  in  the  cases  cited  in  2  Jarm.  on  Wills  (A), 
and  a  like  principle  is  applied  in  Doe  v.  Birkhead  (J)  and 
Smith  ▼.  Osborn  (m).  If  the  word  *' children*'  is  enlarged, 
it  must  include  all  issue  ;  Davenport  v.  Hanbury  (n). 

S.  We  say  that  there  is  not  any  gifl  to  issue  by  iqipli- 
cation  from  the  gift  over  ;  Andree  v.  Ward{p),  Cooper 
V.  Pitcher (p),  Lees.  Busk{q\  Ranelagh  v.  Ranelagh (r). 

3.  Is 

{k)  Page  458. 
(I)  4  Exch.  110. 
(in)  6  H.  of  Lords  Ca.  275. 
(ri)  3  Vet.  257. 
(o)  1  Russ.  260. 
(p)  4  Hare,  485. 
Iq)  14  Beav.  459;   2  De  G., 
M.  «$•  G.  810. 
(r)  12  Beav.  200. 


(«)  2  Beuv.  430. 
(6)  1  De  G.,  M.  4  G.  502. 
(c)  1  Hudson  Sf  Brooke,  648. 
(<0  12  Sim.  123. 
le)  4  M.  4-  C.  56,  60. 
(/)  Ambl.  555 ;    1    F«.,  »fn. 
196. 
fg)  7  r«.  522. 
<A)  3  Ves.  Sf  B.  59. 
(i)  AmbL  eSl, 
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1858. 


3.  Is  there  any  reason  for  altering  the  sense  of  the 
word  "  issue."  We  submit  not,  especially  as  the  words  are 
"a/?y  issue;"  Campbell  v.  Harding  (a),  Andree  v. 
Wardy  Greene  v.  Ward  (i).  The  word  issue  ought  not 
in  tliis  case  to  receive  the  referential  construction,  the 
context  not  requiring  it.  Morse  v.  Lord  Ormonde  {c) 
and  Moneypenny  v.  Dering{d)  do  not  apply  to  the 
present  case.  The  limitation  to  the  children  then  has 
failed,  there  being  no  children;  the  gift  over  for  want  of 
issue  has  failed,  for  there  were  issue,  and  the  result  is  an 
intestacy. 


Mr.  Teed  and  Mr.  Morris  for  others  of  the  next  of  kin. 

Sir  R.  Bethell,  Mr.  Toller  and  Mr.  Erskine,  for  some 
of  the  grandchildren  of  Dorothy  Prisk,  and  Mr.  FoUeU 
and  Mr.  Tatham  for  the  other  grandchildren,  in  support 
of  the  order. 

The  Solicitor- General  cuts  the  knot  in  this  case  by 
interpolating  words  into  the  will.  Mr.  Palmers  con- 
struction makes  it  no  will  at  all.  We  submit  that  the 
words,  as  they  stand,  are  capable  of  a  reasonable  con- 
struction, which  will  effectuate  the  presumable  intention. 
This  construction  is  not  conjectural,  but  to  be  collected 
from  the  whole  of  the  will.  The  Solicitor- General  asks 
the  Court  to  interpolate  "such."  All  the  cases  cited  by 
him  in  which  "issue**  has  been  construed  "such  issue" 
range  themselves  under  one  or  other  of  these  two  heads, 
(1.)  cases  in  which  an  unrestricted  construction  of  the 
word  would  have  made  the  gift  over  too  remote ;  (2.) 
cases  in  which  such  construction  would  have  enlarged 
the  estate  of  a  prior  taker  so  as  to  defeat  the  subsequent 
limitations.  In  such  cases  to  interpolate  "such"  is  jus- 
tifiable, ut  res  magis  valeat  quam  pereat.     The  principle 

of 


(a)  2  K.  4^  M.  390. 
(6)  1  Rust,  260,  262. 


(r)  1  Ruu.  382. 
{d)  7  Hare,  568. 
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of  the  cases  is  shown  by  Evans  v.  Jones  {a).  Here  1858. 
neither  any  intention  to  be  collected  from  the  context, 
nor  any  probable  intention,  will  be  effectuated  by  supplying 
the  word  "such,"  the  result  of  which  would  be  that  the 
property  might  go  over  on  the  death  of  the  children, 
though  they  left  issue.  This  case  is  distinguished  from 
all  the  reported  cases  on  that  subject  by  this, — that  the 
gift  is  contingent,  and  when  the  time  arrives  for  it  to 
take  effect,  there  are  no  children  according  to  the  strict 
meaning  of  that  word.  Crook  v.  Brooking  (i)  shows 
that  this  makes  an  important  distinction.  When  there 
is  a  gift  to  the  children  of  A.^  to  take  effect  at  a  future 
time,  and  upon  its  coming  into  possession  there  are  no 
children,  then  upon  the  face  of  the  will  there  is  an  in- 
dication of  an  intention  that  ''children"  should  be  read 
as  synonymous  with  "  issue ;"  Wythe  v.  Thurlston  (c). 
Again,  it  is  most  natural  to  suppose  that  a  succeeding 
gift  is  not  to  take  effect  till  the  prior  limitations  are 
exhausted.  Here  the  testator,  by  the  introductory  words 
"without  leaving  any  issue  lawfully  begotten,"  shows  the 
event  in  which  the  testator  considered  the  prior  gift  to 
determine ;  and  these  words  ought  to  be  taken  in  their 
natural  sense  as  referring  to  issue  generally,  for  where 
the  testator  meant  "such  issue'*  he  has  said  so.  The 
antecedent  gift  was  therefore  intended  to  continue  up  to 
this  event,  and  must  be  construed  with  reference  to  these 
words,  the  word  "children"  being  read  by  the  reflected 
light  thrown  upon  it  by  the  gift  over.  Taking  the  words 
literally,  there  is  a  void  between  the  gift  to  children  and 
the  gift  over  on  failure  of  issue.  This  ought  to  be  filled 
up  by  construction,  and  it  may  be  done  by  a  reasonable 
construction, — that  of  holding  "children"  to  be  synony- 
mous with  "  issue."   Our  argument  is  supported  by  Wythe 

m 

V.  Thurlstone, 

{a)  2  Coll.  516.  (c)  AmbL  555. 

(6)  2  Vern.  50. 

Vol.  III.  T  D.J. 
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1868.       V.  TTiurlstone  {a\  Gale  v,  Bennett  {h\  Roylev,  Hamil" 
p  ton(c)f  Reeves  V,  Rymer{d)y  in  all  which  the  language 

r.  of  a  gift  was  read  by  th^  light  furnished  by  the  gift  over. 

Evans  v.  Jones  {e)  is  an  instance  of  "  children"  being 
construed  so  as  to  include  issue.     Radcliffe  v.  Bulk' 
ley  (/)  is  relied  on  against  us ;  but  Sir  W,  Grant  there 
recognizes  the  principle  for  which  we  contend. — [The 
Lord  Justice  Turner.  Do  you  contend  that  whenever 
there  is  a  gift  to  "children"  with  a  gift  over  in  default 
of  "issue,"  then  ''children**  must  be  construed  "issue."] 
No ;  we  only  contend  that  such  a  construction  is  to  be 
adopted  where  the  gift  is  to  a  contingent  class.     Earl 
Orford  v.  Churchill  {g)  shows  that  in  a  total  want  of 
children  grandchildren  may  be  let  in.     In  Dalzell  v. 
Welch  (A)    "  children  "    was   read   "  issue"  on   similar 
grounds  to  those  urged  here.      Moore  v.  Raisbeck  (i) 
admits  the  principle.     Farrant  v.  Nichollsik)  and  MeU 
lish  V.  Mellish  (I)  show  the  principles  on  which  cases 
like  this  should  be  decided.     In  Westwood  v.  Soutltey  (m) 
the  Vice-Chancellor  attributes  the  interpolation  of  the 
word  "  such"  to  the  desire  to  prevent  the  gift  over  from 
being  void,  and  lays  down  that  the  reason  for  construing 
"  issue"  "  such  issue"  ceases  when  the  gift  over  is  for 
want  of  issue  living  at  the  death.     In  cases  of  contingent 
gifts  you  cannot  by  implication  enlarge  the  estates  of  the 
prior  objects  of  gift,  because  they  have  no  estates  to  be 
enlarged,  but  you  may,  by  implication  from  the  gift  over, 
give  an  enlarged  sense  to  the  words  describing  the  takers^ 
and  this  is  what  we  ask  the  Court  to  do  here.     [7%e 
Lord  Justice  Turner.    Suppose  the  case  of  a  bequest 

to 

(a)  Amhi.  555.  (g)  3  V.  <$•  B.  59. 

(6)  Amhl.  681.  (A)  2  Sim,  319. 

(c)  4  r«.  437.  (i)  12  Sim,  123. 

[d)  4  Ves.  G92.  (/c)  9  Beav,  327. 

{e)  2  Coll,  516.  (/)  2  B.  Sf  C  520,  534. 

if)  10  Vet.  198.  (m)  2  Sim.,  N,  S.,  192,  262. 


Mr.  Selwyn  in  reply. 


Judgment  reserved. 

The 


(fl)  6  Coke  Hep.  17.  (c)  3  M.  <J^  C.  127. 

(6)  1  Alk.  432.  (/)  3  M,  Sf  K.  560. 

(c)  2  Hum.  4^  Af.  416.  0?)   Willa,  352. 

(</)  12  fifov.  200.  {h)  Dougl.  264. 
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to  A.  for  life,  then  to  such  children  of  A.  as  shall  attain  1858. 
twenty-one,  with  a  gift  over  in  default  of  issue  of  ^.  A, 
dies,  .leaving  an  only  child,  and  that  child  dies  under 
twenty-one,  leaving  a  child.  Do  you  say  that  the  grand- 
child can  take?]  Yes.  [The  Lord  Justice  Turner. 
That  is  construing  the  language  of  a  gift  by  subsequent 
events.]  That  no  doubt  is  a  weighty  objection,  but  it 
was  not  allowed  to  prevail  in  Crook  v.  Brooking^ 
Wythe  V.  Thurhtone  or  Gale  v.  Bennett y  and  in  Wild's 
C(tM« (a)  " children "  was  construed  "issue,"  according 
to  the  event;  and  in  Wyld  v.  Lewis  (b)  a  gift  to  a  son 
and  daughter  was  held  to  include  remoter  issue  under 
very  similar  circumstances.  In  Malcolm  v.  Taylor  (c) 
the  latter  words  were  cut  down  by  the  preceding  ones, 
80  as  to  make  the  gift  over  good.  So  the  former  words 
may  be  expanded  by  the  latter.  In  Ranelagh  v.  Ra- 
nelagh  (d)  and  the  other  cases  of  that  class  there  were 
no  words  which  could  be  extended  by  construction  so  as 
to  include  the  persons  for  whom  it  was  sought  to  raise  an 
estate  by  implication.  We  do  not  contend,  in  this  case, 
that  "  children*'  is  to  be  construed  in  a  wide  sense  on  the 
sole  ground  that  such  a  construction  will  avoid  intestacy, 
but  on  that  ground  combined  with  the  fact  that  in  this 
part  of  the  will  children  and  issue  are  used  indifferently. 

[EUicombeY.  Gompertz(e)f  Trickey  v.  Trickey(f), 
Ginger  v.  White  (g)  and  Goodright  v.  Dunham  (A)  were 
also  referred  to.] 
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v^^^^  The  Lord  Justice  Knight  Bruce. 

Pkidb  .       ,  .  . 

V,  The  controversy  in  this  case  is  as  to  the  true  con- 

FooKs.  struction  of  the  dispositions  of  the  residuary  estate  of 
Svv,  25.  Thomas  Webb  made  by  his  will,  dated  in  the  year  1805, 
which,  after  creating  some  annuities  and  making  other 
gifts  to  various  persons,  including  the  testator's  nephew 
Walter  Pride^  the  testator's  nephew  Thomas  Pride, 
their  sister,  the  testator's  niece,  Dorothy,  and  his  exe- 
cutor Mr.  Thomas  Foohs,  gave  the  testator's  residuary 
property  (consisting,  as  it  was  stated  at  the  bar  and  as  I 
assume,  of  personalty  only)  in  these  words — [His  Lord- 
ship here  read  the  residuary  bequest.]  There  was  a 
codicil  added  in  the  same  year,  1805,  which  gave  an  an- 
nuity, but  neither  by  that  codicil,  nor,  as  I  conceive,  by 
any  other  part  of  the  will  than  the  portion  beginning 
with  the  words  *'  as  to  all  other  my  freehold  messuages," 
and  ending  with  the  words  "  advancement  in  life,"  which 
I  have  just  been  reading,  is  the  interpretation  of  that  por- 
tion affected  adversely  to  the  construction  to  be  presently 
stated  as  appearing  to  me  right. 

The  testator  died,  as  I  collect,  in  December ^  1808, 
notwithstanding  the  different  statement  on  that  subject 
in  one  at  least  of  the  documents  before  us.  I  collect  also 
that  his  wife,  living  when  the  will  was  made,  in  fact  sur- 
vived him  for  a  short  time.  He  was  survived  also  by  his 
two  nephews  and  niece. 

The  will  and  codicil  were  proved  at  Doctors'  Com- 
mons, in  the  year  1810,  by  Mr.  Foohs,  who  proceeded  to 
act  in  the  duties  of  the  executorship  and  trusteeship  ac- 
cordingly. It  has  been  agreed  on  all  hands  that  the 
accumulation  directed  by  the  will  was  by  law  prohibited 
from  proceeding  and  did  not  proceed  beyond  the  end  of 
twenty-one  years  next  after  the  testator's  death,  a  period 

reached 


Pride 

V, 
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reached  in  the  year  1829^  the  present  dispute  being  only  1858. 
as  to  the  title  to  the  Consolidated  Bank  Annuities,  which 
then,  by  accumulation  and  otherwise,  constituted  his 
residuary  estate,  and  the  income  accrued  on  them  since  the  Foo««. 
death  of  his  niece  Dorothy^  who  survived  the  nephews 
Walter  and  Thomas,  and  died  in  the  present  year,  1 858. 
The  dividends  that  became  payable  during  the  interval 
between  the  end  of  the  twenty-one  years  and  her  death 
are,  I  repeat,  not  in  question. 

The  nephew  Thomas  never  had  any  issue.  The 
nephew  Walter  had  an  only  child,  a  son,  who  died  a 
bachelor  after  the  testator's  death,  but  in  Walter*s  life- 
time ;  so  that  Walter  left  no  issue.  There  were  children 
of  Dorothy  also  who  were  living  after  the  testator's  death. 
But  all  Dorothy's  children  died  in  her  lifetime ;  so  that 
she  left  no  child  ;  she  left  however  various  grandchildren, 
some  at  least  of  whom  are  at  present  in  existence.  Of 
the  three  children  whom  the  will  mentions  of  Peter 
Gapper  deceased,  by  his  wife  Jane^  both  also  mentioned 
in  it,  one  is  still  alive,  and  there  is  living  issue  of  one  of 
the  two  others.  The  fund  in  dispute  is  claimed  by  some 
of  the  parties  before  us,  as  having  been  given  by  the  will 
to  Dorothys  grandchildren,  under  the  designation  of 
Dorothy's  children.  It  is,  adversely  to  that  alleged  title, 
claimed  as  having  by  force  of  the  will  in  the  events  that 
have  taken  place  become  vested  in  the  issue  or  some  of 
the  issue  of  Peter  Gapper  deceased,  by  his  wife  Jane ; 
and  it  is,  in  opposition  to  both  contentions,  claimed  to 
belong,  as  upon  an  intestacy,  to  those  who  represent  the 
testator's  wndow  and  the  persons  that  were  his  next  of 
kin  at  his  death. 

There  is  not  any  claim  made  under  the  will  to  any 
share  of  the  residue  on  behalf  of  the  estate  of  the 
nephew  Walter,  on  behalf  of  the  estate  of  the  nephew 

Thomas, 
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1858.  Thomas^  on  behalf  of  the  estate  of  Dorothy^  on  behalf 
of  the  estate  o{ -Walter  s  deceased  son,  or  on  behalf  of 
the  estate  of  any  deceased  child  of  Dorothy.  We  were 
during  the  discussion  at  the  bar  informed  that  there  was 
at  least  one  great-grandchild  of  Dorothy  who,  born  in 
Dorothys  lifetime,  survived  her.  Though  this  was  not 
stated  by  way  of  objection,  and  the  cause  was  not  I 
believe  on  any  side  suggested  to  be  defective  in  point  of 
parties,  I  felt  some  doubt  whether  it  was  not  so,  there 
being  no  great-grandchild  of  Dorothy^  as  I  understand, 
before  the  Court  or  represented  here.  It  has  however 
seemed  to  me,  and  I  believe  likewise  to  my  learned 
Brother,  not  necessary  to  treat  the  case  as  incomplete  in 
that  respect,  all  the  counsel  having  I  repeat  appeared 
desirous  that  it  should  be  heard  by  us  in  its  acual  state, 
being  the  condition  in  which  it  stood  when  heard  by  Sir 
John  liomilly,  before  whom  also  as  I  collect  no  such 
objection  was  taken.  We  have  therefore  to  declare 
whether  we  view  the  testator  as  having  made  an  effectual 
gift  of  the  beneficial  interest  in  his  residuary  property 
now  in  controversy,  and  if  so,  in  what  manner,  and  ac- 
cordingly to  determine,  so  far  as  our  opinion  is  concerned, 
the  meaning  to  be  ascribed  to  the  word  "  child,**  the  word 
*' children"  and  the  word  "issue,"  where  those  three 
words  are  used  with  reference  to  progeny  of  Walter,  of 
Thomas  and  of  Dorothy  respectively,  in  the  dispositions 
which  I  have  just  been  reading: — These,  and  the  rest  of 
the  composition  before  us,  I  have  repeatedly  gone  through 
and  considered,  not  witliout  giving  attention  to  the  au- 
thorities (more  than  thirty  in  number)  cited  during  the 
argument,  and  especially  to  the  case  of  Wythe  v.  Black" 
man  (or  Wythe  v.  Thurlston)  and  those  of  Gale  v. 
Dennetf  Ginger  v.  White,  Goodriyht  v.  Dunham, 
Morse  v.  Lord  Ormonde  and  Greene  v.  Ward, — the 
decision  in  which  last  case  pronounced  at  the  Rolls  we 
have,  in  consequence  of  a  suggestion  from  Mr.  Lee,  as- 
certained 
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certained  to  have  been  affirmed  by   Lord   Lyndhurst^        1858. 

when  Lord  Chancellor  in  August,  1829.     I  find  men*-      ^tT'^*^^ 

Pr  de 
tioned  in  my  note  a  case  of  Key  v.  Key,  recently  before  f,, 

this  Court  (a),  though  whether  it  was  in  argument  referred        Foom. 

to  I  am  not  sure.     I  advert  to  it  for  the  purpose  of 

saying  that  I  continue  to  take  the  view  which  my  learned 

Brother  and  myself  thought  right  when  we  disposed  of  it. 

The  grandchildren  of  Dorothy  contend,  that  the 
words  **  without  leaving  any  issue  lawfully  begotten" 
show,  that  in  the  events  that  have  happened,  they  were 
meant  to  take  (exclusively  or  otherwise)  under  the  de- 
scription of  Dorothy's  children ;  while  those  who  claim 
under  the  gift  to  children  or  issue  of  the  deceased  Peter 
Oapper  by  his  wife  Jane,  insist,  that  the  words  '*  issue 
lawfully  begotten"  mean  *'  children  or  child,"  and  that 
accordingly  the  gift  to  them  took  effect  and  became  vested. 
Now  since  neither  of  the  testator's  nephews  nor  the 
niece  left  a  "  child,"  and  since  the  niece  who  died  the 
last  of  them  has  left  grandchildren  and  therefore 
*'  issue,"  it  is  clear  and  manifest  that  if  the  dispositions 
and  provisions  which  the  will  contains  concerning  the 
residuary  estate  ought  to  be  read  and  understood  ac- 
cording to  the  strictly  proper  force,  or  the  ordinary  or 
popular  acceptation,  of  the  language  in  which  they  are 
expressed,  there  is  a  total  intestacy  so  far  as  all  beneficial 
interest  in  it  is  concerned.  And  the  question  whether 
those  dispositions  and  provisions  ought  to  be  thus  read 
and  understood  must,  I  apprehend,  be  answered  in  the 
affirmative,  unless  the  effect  of  the  entire  contents  of  the 
testamentary  instruments  is  to  forbid  such  an  answer, 
that  is  to  say,  unless  from  the  whole  of  the  two  documents, 
each  part  being  considered  with  a  due  attention  to  the 
rest  and  to  such  extrinsic  facts,  if  any,  as  ought  to  be 
taken  into  account,  an  intention  contrary  to  the  intestacy 

alleged 
(a)  4  De  G.,  M.  If  G.  73. 
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1858.  alleged  can  be  collected.  But  certainly  no  help  to  the 
contention  of  either  set  of  alleged  residuary  legatees  is 
afforded  by  any  extrinsic  fact  or  collateral  circumstance. 

The  will  treats  the  nephews  and  niece  as  living  at  the 
time  when  it  was  made.  They  were  so  in  fact,  and 
having  survived  the  testator  were  of  course  also  living 
when  the  codicil  was  made.  By  declining  however  to 
ascribe  to  him  a  wish  to  die  testate  as  to  the  beneficial  in- 
terest in  his  residuary  estate  in  case  of  such  events  hap- 
pening as  have  happened,  is  there  imputed  to  him  any 
contradiction  of  himself  or  any  opposition  between  one 
portion  and  another  of  his  testamentary  provisions? 
It  appears  to  me  clearly  not.  I  have  been  unable  to 
discover  and  do  not  think,  omni  considcrata  scripturAf 
that  by  the  instruments  together,  or  by  either  separately, 
an  intention  is  exhibited  to  dispose  of  the  beneficial 
interest  in  the  residue  in  the  events  which  have  hap- 
pened. It  may  be  repetition  or  tlje  mere  utterance  of  a 
truism  to  say,  as  I  venture  nevertheless  to  do,  that  if  a 
will  taken  as  a  whole  shows  that  the  testator  has  used  in 
it  any  word  in  a  sense  and  with  a  meaning  diflFerent  from 
the  ordinary  or  correct  interpretation  of  the  word,  and 
shows  also  what  are  the  sense  and  meaning  attributed  to 
the  word  by  the  testator,  it  must  be  construed  according 
to  that  sense,  to  that  meaning.  But,  as  I  have  in  effect 
already  said,  the  will  before  us  appears  to  me  not  to  show 
any  such  intention  with  regard  to  the  word  "  child,"  with 
regard  to  the  word  *'  children,"  or,  where  the  word 
"issue"  occurs  in  the  phrase  "die  without  leaving  any 
issue  lawfully  begotten,"  with  regard  to  the  word  "  issue.** 
Again,  all  lawyers  know  that  if  the  contents  of  a  will 
show  that  a  word  has  been  undesignedly  omitted  or  un- 
designedly inserted,  and  demonstrate  what  addition  by 
construction  or  what  rejection  by  construction  will  fulfil 
the  intention  with  which  the  document  was  written,  the 

addition 
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addition  or  rejection  will  by  construction  be  made.  But  1868. 
there  is,  I  think,  no  such  state  of  things  here.  It  may 
be  a  slight  remark  to  observe  that  the  testator  says,  "  and 
in  case  all  of  them,"  not  **  but  in  case  all  of  them,"and  that 
the  phrase  "  children  or  a  child "  in  one  instance  is 
so  near  the  phrase  **  without  leaving  any  issue  lawfully 
begotten'*  following  it,  as  to  be  separated  by  only  twenty- 
two  words,  and  the  latter  phrase  {'*  without  leaving  any 
issue  lawfully  begotten")  is  separated  from  the  word  ^'chil- 
dren," where  first  coming  after  it,  by  only  twenty-one 
words,  while  after  the  expression  "  three  children  of 
Peter  Gapper**  the  word  "  issue"  occurs  twice  and  the 
word  "  children"  once.  There  is  perhaps  more  import- 
ance in  the  circumstance  that  the  phrase  '^  without  leaving 
any  issue  lawfully  begotten"  contains  the  word  "any," 
and  the  fact  that  wherever  the  word  **  issue"  is  used  in 
those  parts  of  the  will  that  I  have  not  read  to-day,  it  is 
accompanied,  that  is  to  say  immediately  preceded,  by  the 
word  "  such."  And,  though  I  do  not  mean  to  intimate 
any  doubt  as  to  the  correctness  of  the  decision  in  Morse 
y.  Lord  Ormonde,  it  does  not,  as  I  conceive,  govern 
the  present  case. 

There  is  a  well-known  class  of  decisions,  which  at  one 
time  it  seemed  to  me  might  possibly  be  thought  to  rule 
this  contest  in  favour  of  the  Gapper  family :  I  mean  that 
to  which  we  may  ascribe  Murray  v.  Jones  (a),  where  Sir 
W,  Grant  said,  "  The  limitation  over  depends  on  the 
failure  of  that  which  precedes  it,  but  the  testatrix  has  not 
taken  in  all  the  modes  by  which  it  might  fail :"  and  he 
particularly  referred  to  Jones  v.  Westcomb,  Upon  re- 
flection, however,  I  have  become  convinced  that  the  will 
before  the  Court  does  not  show  an  intention  that  the  mere 
failure  after  the  testator's  death  of  the  gift  of  the  residue 
to  the  children  of  Walter,  of  Thomas,  and  of  Dorothy, 
(however  the  failure  might  happen),  should  necessarily 

have 
(£i)  2  Ves.  4-  B.  313. 
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1858.  have  the  effect  of  conferring  on  the  Gapper  family,  by 
way  of  substitution,  what  in  a  particular  state  of  circum- 
stances was  meant  for  those  children. 


Pridb 

V. 
FOOKS. 


And  my  opinion  being  that  we  ought  not  here  to  read 
the  word  "  child,"  as  not  meaning  merely  "  child"  in  the 
ordinary  and  familiar  sense  of  that  expression  when  used 
to  indicate  relationship ;  the  word  ''  children/'  as  not 
meaning  merely  **  children"  in  the  ordinary  and  familiar 
sense  of  that  expression,  when  used  to  indicate  relation- 
ship ;  or  the  word  *'  issue,"  where  it  occurs  in  the  phrase 
"  die  without  leaving  any  issue  lawfully  begotten,"  as  not 
meaning  progeny  or  offspring  in  whatsoever  degree,  I 
must  hold  that,  as  events  have  happened,  the  fund  in 
dispute,  which,  at  the  end  of  twenty-one  years  from  the 
testator's  death,  represented  his  residuary  personal  estate, 
ought  to  be  considered  as  not  disposed  of,  and  be  distri- 
buted accordingly  as  upon  an  intestacy. 

This  interpretation  certainly  attributes  to  the  testator 
(who  had  no  issue)  an  intention  to  dispose  by  the  will  of 
the  capital  of  his  residuary  estate  in  favour  of  near  rela- 
tives of  his  wife,  if,  and  not  unless,  his  two  nephews  and 
his  niece  should  all  die  without  leaving  any  lawful 
progeny  whatsoever,  immediate  or  not  immediate,  and  at 
the  same  time  an  absence  of  intention  to  dispose  by  the 
will  of  that  capital  or  any  part  of  it  in  favor  of  any 
person,  after  the  death  of  the  survivor  of  the  two  nephews 
and  the  niece,  if  it  should  happen  that  no  one  of  those 
three  persons  should  leave  a  lawful^  child,  and  it  should 
also  happen  that  all  or  any  two  or  one  of  them  should 
leave  lawful  progeny. 

Considering,  however,  what  the  will  is,  so  far  as  its 
construction  is  plain  and  clear,  I  really  cannot  perceive 
that  while  ascribing   to  the  document  substantial    pro- 
priety 
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priety  q{  expression,  I  am  imputing  to  the  testator  a  1858. 
state  of  mind  or  views  less  likely  to  have  belonged  to 
him  than  the  designs  which  every  one  necessarily  admits 
to  be  exhibited  on  the  face  of  the  instrument.  It  is 
sufficiently  obvious  that  if  the  will  is,  as  to  the  property 
in  question  (with  reference  to  the  events  which  have 
taken  place)  incomprehensible,  intestacy  must  be  the 
result.  Of  course  the  two  sets  of  opponents  of  the  pro- 
position of  intestacy  here  cannot  both  be  entitled.  But 
if  either,  which  of  them  ought  to  be  considered  as  being 
so  ?  I  find  myself  entirely  unable  to  say — the  case  of 
one  seeming  to  me  quite  as  good  or  as  bad,  and  quite  as 
consistent  with  the  rules  and  idiom  of  the  English  lan- 
guage, and  with  probability,  as  that  of  the  other.  Where 
is  the  not  uncertain  gift  beneficially  of  the  residue, 
which  alone  can  prevent  the  intestacy  contended  for  ? 
Nowhere,  I  repeat,  as  it  seems  to  me.  When  letter  and 
spirit  are  at  variance,  the  spirit  I  assume  ought  cer-r 
tainly  to  prevail.  Here  I  can  discover  no  spirit  that  the 
letter  contradicts.  By  the  letter,  therefore,  I  must  b^ 
guided,  and  that  pronounces  for  intestacy. 

The  Lord  Justice  Turner. 

This  case  has  come  before  us  upon  two  appeals  from 
an  order  of  the  Master  of  the  Rolls,  by  which  his  Honor 
has  declared  that,  according  to  the  true  construction  of 
the  will  of  Thomas  Webb,  the  testator  in  the  cause,  and 
in  the  events  which  have  happened,  the  testator's  resi- 
duary estate  became  divisible  upon  the  decease  of  Doro- 
thy Prisky  the  niece  of  the  testator,  into  equal  eighth 
shares,  among  the  eight  grandchildren  of  the  said  Doro* 
thy  Prish  living  at  her  death,  and  has  ordered  the  said 
residuary  estate,  which  is  represented  by  the  sum  of 
33,070/.  15^.  \\d.  Bank  £3 per  Cent.  Annuities,  standing 
in  trust  in  the  cause,  to  be  divided  accordingly. 

Thomas 
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1858.  Thomas  Webby  the  testator  in  the  cause,  had,  at  the 

^y^'^^       date  of  his  will,  two  nephews,  Walter  Pride  and  Tho^ 
Pride  ,  *^ 

V.  mas  Pride,  and  a  niece  Dorothy,  who  appears  at  that 

^^^^'  time  to  have  been  the  wife  of  Edward  Worsdale,  but 
afterwards  became  a  widow,  and  married  a  second  hus- 
band named  Prish,  By  his  will,  dated  in  the  year  1805, 
the  testator,  after  disposing  of  some  parts  of  his  pro- 
perty in  the  manner  to  be  presently  mentioned,  made 
the  following  disposition  of  his  residuary  estate. — [His 
Lordship  here  read  the  residuary  gift] — By  a  codicil  to 
this  will,  dated  the  24th  oi  November,  1805,  the  testator 
merely  increased  an  annuity  which  he  had  given  by  the 
will,  and  he  died  on  the  17th  of  December,  1808,  leaving 
the  two  nephews  and  the  niece  above  mentioned  him 
surviving.  The  events  which  happened  were,  that  Tho^ 
mas  Pride,  one  of  the  nephews,  died  in  the  year  1824', 
without  having  had  any  issue ;  that  Walter  Pride,  the 
other  nephew,  died  in  the  year  1824,  having  had  a  child, 
Thomas  Webb  Pride,  who  died  in  his  lifetime,  in  the 
year  18^iO,  without  having  been  married,  and  that  Doro^ 
thy  Prisk,  the  niece,  died  on  the  5th  of  January,  1858, 
having  had  several  children  by  her  first  husband,  Edward 
Worsdale,  all  of  whom  had  died  in  her  lifetime,  but  two 
of  whom  had  left  children,  who  were  living  at  the  time 
of  her  decease.  These  children,  eight  in  number,  the 
grandchildren  of  Dorothy  Prish,  are  the  persons  whom 
the  Master  of  the  Rolls  has  declared  to  be  entitled  to  the 
testator's  residuary  estate,  and  amongst  whom  he  has 
directed  it  to  be  divided. 

The  two  appeals  before  us  are,  as  to  one  of  them,  by 
parties  who  claim  under  some  of  the  three  children  of 
Peter  Gapper,  on  whose  behalf  it  is  contended  that  the 
words  "  and  in  case  all  of  them  my  said  nephews  and 
niece  shall  happen  to  die  without  leaving  any  issue  law- 
fully begotten,"  ought  to  be  read  "  and  in  case  all  of 

them 
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them  my  said  nephews  and  niece  shall  happen  to  die        1858. 

without  leaving  any  such  issue  lawfully  begotten/*  that  is 

to  say,  without  leaving  any  children  or  child  living  at 

their  deaths,  and  that  this  event  having  happened,  they 

are  entitled  to  the  residue ;  and,  as  to  the  other  of  these 

appeals,  by  parties  claiming  under  the  widow  or  next  of 

kin  of  the  testator,  on  whose  behalf  it  is  contended  that 

the  limited  construction  of  the  words  "  without  leaving 

any  issue,"  insisted  upon  by  the  other  Appellants,  cannot 

be  maintained,    and  that  there   having   been   issue    of 

Dorothy  Prisk  living  at  the  time  of  her  decease,  the 

limitation  over  to  the  Gappers  and  their  issue  could  not 

take  effect,  and  the  residuary  estate  not  being  otherwise 

disposed  of,  belonged  to  the  testator's  widow  and  next  of 

kin.     On  the  other  hand,  the  order  is  supported  by  the 

eight  grandchildren,  in  whose  favour  the  Master  of  the 

Rolls  has  decided,  and  on  whose  behalf  it  is  contended 

that  there  having  been  no  child  of  the  nephews  or  of  the 

niece  living  at  their  deaths,  the  dispositions  in  favour  of 

their  children  must  be  construed  to  extend,  and  must  be 

applied  to  their  grandchildren,  and  that  the  order  of  the 

Master  of  the  Rolls  ought  therefore  to  be  maintained. 

Many  authorities  were  cited  in  support  of  each  of  these 
conflicting  views  of  the  construction  of  this  will,  but  be- 
fore referring  to  the  authorities  it  will  be  right  to  exa- 
mine the  words  of  the  will  and  to  consider  what  light  is 
thrown  upon  them  by  the  context,  for  the  rights  of  these 
parties  must  be  governed  by  the  intention  of  the  testator, 
to  be  collected  from  the  words  which  he  has  used,  not 
indeed  from  a  strict  observance  of  the  literal  force  of  • 
those  words,  but  from  a  sound  and  just  interpretation 
of  the  meaning  to  be  attached  to  them.  In  saying 
this,  however,  I  must  not  be  understood  to  undervalue 
the  weight  which  is  due  to  authorities.  The  decisions 
of  the  Court  regulate  the  distribution  of  property  out 

of 
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1858.  of  Court,  and  whatever  my  individual  opinion  might  he 
in  any  particular  case,  I  should  think  it  not  only  un* 
wise  and  dangerous,  but  presumptuous  and  wrong,  to 
act  upon  it  in  opposition  to  any  settled  rule  of  construc- 
tion, or  to  any  established  interpretations  of  any  parti- 
cular expressions  or  words.  It  is  for  convenience  only 
I  adopt  the  course  of  first  examining  the  words  and  the 
context  of  this  will. 

Frst,  then,  as  to  the  residuary  disposition.  The  tes* 
lator  has  disposed  of  the  residue  thus: — He  has  directed 
it  to  be  held  in  trust  for  such  child  or  children  as  his 
two  nephews  and  his  niece  Walter,  Thomas  and  Dorothy 
should  leave  at  the  time  of  their  resj>ective  deceases,  the 
child  or  children  of  each  taking  one-third,  and  in  ease 
of  either  of  his  said  nephews  and  niece  dying  without 
leaving  any  children  or  child  he  has  directed  such  third 
part  to  go  to  the  children  or  child  of  the  others  leaving 
children  or  a  child,  and  in  case  all  of  them  his  said 
nephews  and  niece  should  die  without  leaving  any  issue, 
then  he  has  directed  the  whole  residue  to  go  to  the  three 
children  of  Peter  Gapper,  in  equal  shares  if  all  living, 
or  in  case  of  either  of  them  being  then  dead  to  the  sur- 
vivors or  survivor  and  the  issue  of  such  as  might  be 
dead,  such  issue  taking  per  stirpes  and  not  per  capita, 
and  he  has  empowered  his  trustee  to  apply  the  income 
of  his  estate  for  the  maintenance  and  education  of  the 
children  of  his  nephews  and  niece  during  their  minority 
and  for  their  future  advancement  in  life.  There  is  no- 
thing, it  is  to  be  observed,  here  given  to  the  nephews 
^  and  niece,  or  any  of  them,  and  if  I  rightly  understand 
this  will,  everything  was  to  rest  in  contingency  during 
their  lives,  and  it  was  to  depend  upon  the  events  which 
might  happen  who  was  to  take  upon  their  deaths,  the 
will,  as  I  read  it,  creating  as  to  the  residue  not  a  series 
of  limitations  to  take  effect  in  succession,  but  a  serie§  of 

concurrent 
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concurrent  contingent  limitations.     The  question,  there-        186S. 

fore,  as  I  view  it,  is  in  whose  favor  were  these  concur-        -. 

.    .  Pride 

rent  limitations  created,  and  on  what  events  were  they  _  v. 
to  depend.  Upon  these  questions  there  can,  I  think,  as 
to  the  first  part  of  the  limitations,  be  no  reasonable 
doubt.  The  limitations  are  plainly  in  favor  of  children 
living  at  the  deaths  of  the  nephews  and  niece,  and  of 
such  children  only ;  and  so  strongly  is  this  marked  that 
we  find  the  testator  actually  preferring  the  children  of 
one  who  may  have  died  leaving  children  to  the  more 
remote  issue  of  any  who  may  have  died  leaving  only 
more  remote  issue.  Upon  the  mere  words  of  this  part 
of  the  disposition,  I  can  see  no  reasonable  grounds  for 
doubt.  We  come  then  to  the  ulterior  disposition  in  case 
all  the  said  nephews  and  niece  shall  happen  to  die  with- 
out leaving  any  issue,  and  here  again  upon  the  mere 
words  of  the  will  I  see  as  little  room  for  doubt.  The 
word  "issue" of  course  in  its  primary  sense  embraces  all 
the  issue,  and  this  will  seems  to  me  to  afford  the 
strongest  evidence  that  it  was  used  in  that  extended 
sense.  How  otherwise  are  we  to  account  for  the  cir- 
cumstance that  the  testator  having  strictly  adhered  to 
the  words  "children  or  child"  in  the  earlier  part  of 
the  disposition,  drops  those  words  here  and  substitutes 
for  them  not  the  word  "  issue"  merely,  but  the  words 
"  any  issue,"  putting  the  expression  as  strongly  as  pos- 
sible in  contrast  with  that  which  he  has  previously  used. 
There  is  besides  this  further  evidence  of  the  sense  in 
which  the  testator  has  used  this  word  "  issue."  The 
limitation  over  to  the  Gappers  in  the  event  of  any  of 
them  being  dead,  is  expressed  to  be  in  favor  of  their 
issue,  who  are  to  take  per  stirpes  and  not  per  capita. 
It  is  plain  that  the  word  "  issue"  is  here  used  in  its  ordi- 
nary sense.  No  limited  construction  could  be  put  upon 
it,  and  the  word  being  thus  used  in  its  extended  sense 
in  one  part  of  the  disposition,  it  is  very  difficult  to  sup- 
pose 
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1858.        pose  that  in  the  other  part  of  the  same  disposition  it 
^"^^^^^      could  be  intended  to  be  used  in  its  more  limited  sense. 

Pride 

V.  The  maintenance  clause,  too^  comes  in  aid  of  the  interpre- 

tation of  the  word  ''children,"  as  pointing  out  the  objects 
for  whom  the  testator  intended  to  provide;  and  upon  the 
whole,  therefore,  looking  at  this  case  upon  the  mere 
words  of  the  will,  I  am  perfectly  satisfied  that  upon  the 
true  construction  of  this  disposition  the  testator  meant 
to  give  the  residue  only  to  the  children  of  the  nephews 
and  niece  living  at  their  deaths,  and  meant  to  give 
it  over  to  the  Gappers  and  their  issue  only  upon  a 
failure  of  all  the  issue  of  the  nephews  and  niece  living 
at  their  deaths.  I  do  not  suppose  that  he  intended  in 
any  event  to  die  intestate  as  to  the  residue,  but  I  think 
that  the  absence  of  any  provision  for  the  issue  of  the 
nephews  and  niece  beyond  their  children  living  at  their 
death  was  overlooked  and  unprovided  for. 

Passing  then  from  the  words  of  the  residuary  dispo- 
sition to  the  context  of  the  will,  the  context  seems  to  roe 
to  confirm  the  construction  which  I  have  put  upon  the 
words,  for  in  the  anterior  part  of  the  will  each  of  the 
devises  to  the  sons  of  Thomas  and  Walker,  and,  what  is 
more  remarkable,  the  devise  to  the  children  of  Dorothy^ 
is  followed  by  a  limitation  over  not  for  default  of  issue 
generally  as  in  the  residuary  disposition,  but  for  default 
of  such  issue,  and  the  testator  has  thus  shown  that  where 
he  intended  to  Hmit  over  upon  default  of  children  only, 
he  knew  how  to  efiect  that  intention.  He  has  used  in 
the  one  case  the  words  '*  in  default  of  such  issue,"  in  the 
other  case  the  words  "  without  leaving  any  issue,"  and 
we  cannot,  I  think,  impute  to  him  the  same  intention  in 
the  one  case  as  in  the  other. 

Such  then  being  the  case  as  it  stands  upon  the  words 
and  context  of  the  will,  we  have  next  to  consider  how  it 

stands 
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stands  upon  the  authorities,  and  first  as  to  the  point  1868. 
argued  on  the  part  of  the  grandchildren  and  on  which 
the  Master  of  the  Rolls  decided  in  their  favor,  that 
according  to  the  true  construction  of  this  will  the  dis- 
positions of  the  residue  in  favor  of  the  children  of  the 
nephews  and  niece  extend  to  their  grandchildren  and 
other  more  remote  issue,  for  although  no  mention  is 
made  in  the  judgment  or  in  the  order  of  the  remote  issue, 
the  principle  which  extends  the  limitation  to  the  grand- 
children must  as  I  conceive  extend  it  also  to  the  more 
remote  issue.  I  can  see  no  ground  on  which  the  limita- 
tion, if  it  extends  beyond  the  children,  can  be  confined  to 
the  grandchildren,  or  on  which  the  great  grandchildren 
mentioned  in  the  course  of  the  argument  can  be  excluded. 
In  the  argument  on  this  part  of  the  case  it  was  not,  and 
of  course  it  could  not  be,  denied  that  the  word  ''  children" 
in  its  ordinary  interpretation  does  not  include  grand^ 
children,  or  other  more  remote  issue ;  nor  was  it  denied 
that  if  there  had  been  a  child  of  either  of  the  nephews 
or  of  the  niece  living  at  the  death  of  any  of  them,  that 
child  must  have  taken  to  the  exclusion  of  any  grand- 
children or  more  remote  issue ;  but  it  was  said  that  there 
having  been  no  such  child  the  grandchildren  were  en- 
titled to  take.  This  proposition  is  plainly  open  to  this 
objection,  that  it  makes  the  construction  to  be  put  upon 
the  words  of  the  will  dependent  upon  the  events  which 
may  happen  after  the  death  of  the  testator.  If  there  be 
a  child  the  word  children  is  to  receive  its  ordinary  inter- 
pretation. If  there  be  no  child  it  is  to  be  construed  in 
a  more  extended  sense.  It  was  said,  however,  that  this 
proposition  was  supported  by  authority,  and  the  case  of 
Gale  V.  Bennet  {a)  was  mainly  relied  on  in  support  of 
it.  We  have  been  furnished  with  a  copy  of  the  will  on 
which  the  question  in  that  case  arose,  and  it  is  not  per- 
haps 

(a)  2  AmbL6S\, 
Vol.  111.  U  D.J. 
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1S58.  haps  immaterial  to  observe  that  the  survivorship  between 
the  children,  which  in  the  report  of  the  case  is  stated  to 
have  been  in  the  event  of  the  sons  dying  under  twenty- 
one,  was  in  the  event  of  their  dying  under  twenty-one 
without  issue.     The  clause  in  the  will  was  as  follows: — 

"  And  from  and  after  the  decease  of  my  said  daughter 
Hester  MertHns,  then  I  give  and  devise  all  and  every 
the  same  freehold  and  copyhold  messuages,  &C.9  unto  all 
and  every  the  children  of  the  body  of  my  said  daughter 
Hester  Merttins,  both  sons  and  daughters,  lawfully  be- 
gotten and  to  be  begotten,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants,  and  to  their  several  and  respective 
heirs  and  assigns  for  ever,  provided  always  and  in  case 
one  or  more  of  such  said  children  shall  happen  to  depart 
this  life,  (that  is  to  say,)  a  son  or  sons  without  lawful 
issue  before  his  or  their  respective  age  or  ages  of  one  and 
twenty  years,  or  a  daughter  or  daughters  before  her  or 
their  respective  age  or  ages  of  one  and  twenty  years,  or 
day  or  days  of  marriage  first  happening,  then  I  give  and 
devise  the  part  or  parts  and  share  or  shares  of  him,  her 
or  them  so  dying  as  aforesaid  of  and  in  the  said  last- 
mentioned  freehold  and  copyhold  messuages,  &c.,  unto 
the  survivors  or  others  of  them,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in  com- 
mon as  aforesaid,  and  to  his,  her  or  their  several  and 
respective  heirs  and  assigns  for  ever;  and  in  case  all 
such  said  children  but  one  shall  so  happen  to  die  as 
afore-mentioned,  or  in  case  there  shall  be  but  one  such 
child,  then  I  give  and  devise  the  said  last-mentioned  free- 
hold and  copyhold  messuages,  &c.,  unto  such  said  only 
child,  his  or  her  heirs  and  assigns  for  ever :  and  for 
default  of  such  issue,  then  I  give  and  devise  the  said 
last-mentioned  freehold  and  copyhold  messuages,  8cc. 
unto  and  amongst   all   and   every    my  other  daughters 

that 
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that  shall  be  living  at  the  time  of  the  death  and  failure  of  1858. 
issue  of  my  said  daughter  Hester  Merttins^  and  the  child 
or  children  of  such  of  my  said  other  daughters  as  shall 
then  happen  to  be  dead,  if  any  such  deceased  daughter 
or  daughters  there  shall  then  happen  to  be,  equally  to  be 
divided  between  them,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs  and  assigns  for  ever  ;  nevertheless  in 
such  case  I  do  declare  it  to  be  my  will,  mind  and  inten- 
tion, that  the  children  of  any  such  deceased  daughter 
shall  have  only  the  part  or  share  to  be  divided  amongst 
them  that  their  mother  would  have  had  or  taken  in  case 
she  had  been  then  living,  and  not  more  nor  otherwise ; 
but  in  case  there  shall  be  none  of  my  said  other  daugh- 
ters nor  any  issue  of  my  said  other  daughters  then 
living,  then  I  will  and  appoint  that  the  said  last-men- 
tioned freehold  and  copyhold  messuages,  &c.,  shall 
revert,  descend  and  come  unto  my  own  right  heirs  for 
ever,  and  I  give  and  devise  the  same  accordingly."  In 
the  event,  therefore,  of  a  son  dying  under  twenty- 
one,  leaving  issue,  that  issue  was  to  take.  There  is 
not,  as  is  noticed  in  Mr.  Ambler's  report,  any  entry  of 
this  case  in  the  Registrar's  book,  but  in  the  Registrar's 
minute-book  of  the  14th  o(  December^  1768,  there' is  the 
following  entry :  — 

^  Declare,  that  the  Plaintiffs,  the   grandchildren  of 
Clara  Gale  (a),  one  of  the  testator's  daughters,  are  enti- 
tled, 

(a)  Henry  Mertins,  testator. 

Hester  Mertins, Clara  Gale, ' Mary  Bennett, Elizabeth  Tninkett, 

died  8.  p.  died  in  lifetime  survived  Hester,        died  before  Hester. 

of  Hester.  died  s.  p.  Two  children 

No  children  living  at  death  of 

living  at  death  Hester, 

of  Hester. 
(Robert  Gale,  Jemima  Hardley, 
grandchildren  living  at  death 
of  Hester.) 

U2 


278  CAS£8  IN  CHANCERY. 


1858.       tied,  as  the  children  of   Clara  Gale,  within  th«  tru0 
^^y^^      intent  and  meaning  of  the  testator's  will,  to  one-third 

Pride 

V,  part  of  the  freehold  and  copyhold  estates  in  question,  and 

*^°°**-       one-third  part  of  one-fourth  of  the  residue  of  the  testator^tf 
personal  estate." 

Account  of  rents  and  profits  of  freeholds  and  copy- 
holds since  death  of  Hester  Merttins.  And  let  one- 
third  part  of  what  shall  be  coming  on  that  account  be 
paid  to  Plaintiffs  in  equal  shares. 

Account  of  personal  estate  and  debts,  &c. 

"  Declare,  that  the  clear  residue  of  the  testatof^s  per* 
sonal  estate  ought  to  be  divided  into  four  equal  parts. 
And  that  one-fourth  part  thereof  which  was  bequeathed 
to  Hester  Mertins^  is  now  fallen  to  the  PlaintlfllB,  the 
Defendants  the  Bennetts,  and  the  Defendants  the  TVun* 
ketts,  each  stock  being  entitled  to  one-third  of  such  one*" 
fourth." 

And  executors  admitting  assets  pay  one-third  of  such 
one-fourth  to  Plaintiffs  in  equal  shares.  Commission  for 
a  partition  of  freeholds  and  copyholds.  And  to  allot 
one-third  to  the  Plaintiffs,  one-third  to  the  Defendant 
Thomas  Bennett,  and  one-third  to  the  Defendants  the 
TVunketts.     And  for  mutual  conveyances. 


This  entry  no  doubt  expresses  that  the  grandchildren 
were  entitled  as  children,  but  I  think  no  more  was  meant 
by  this  than  that  the  grandchildren  were  to  take  under 
the  limitation  to  the  children ;  and  the  entry,  it  is  to  be 
observed,  does  not  furnish  the  ground  on  which  that  con- 
clusion was  arrived  at.  On  referring,  however,  to  the 
report  of  the  case,  it  appears  that  it  stood  over  in  order  to 
examine  the  case  of  Wythe  v.  BUtckfnann,  in  which  the 

question 
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jquestioo  had  been,  whether  upon  the  particular  will  there 
under  ciHisideration  '' children**  meant  "  issue/'  and  from 
this  I  think  it  is  only  reasonable  to  conclude  that  that  was 
the  question  on  which  the  case  of  Gak  v.  Bennett  was 
considered  to  depend.  I  think,  therefore,  that  GaU  v. 
Bennett  decided  no  such  point  as  has  been  contended  for 
on  the  part  of  the  grandchildren  in  this  case, otherwise  than 
fts  it  decided  that  upon  the  construction  of  the  will  then 
nsder consideration^  *^ children"  meant  'Mssue/'   Itfur-^ 

I,  therefore,  no  rule  and  no  authority  for  the  present 
$,  which,  on  this  point  as  on  all  other  points,  must  be 
decided  upon  the  construction  of  this  particular  will;  and 
far  the  reasons  which  I  have  already  gives,  I  think  that 
upon  the  construction  of  this  will,  '* children  "  cannot  be 
lield  to  mean  ^  issue."  I  do  not  think  it  necessary  to  go 
through  the  other  cases  which  were  cited  in  this  part 
of  the  argument,  except  indeed  the  case  of  Crook  v. 
Brookeing  (a),  as  to  which  it  may  be  observed  that  what 
is  alone  pertinent  to  the  present  case, ''  that  if  there  had 
been  no  child,  the  grandchildren  might  have  taken  by 
d»e  devise  to  the  children,"  was  a  dictum  merely,  and  is 
oettxaAy  not  reconcilable  with  the  ordinary  rules  of  con* 
•Unction,  unless  indeed  it  was  meant  to  express  thut  the 
grandchildiren  might  hare  taken  if  their  parent  was  dead 
«i  the  date  of  the  will«  leaving  no  child  but  only  grand* 
cfaildnen ;  and  even  in  that  point  of  view  it  would  be  diflS* 
odt  to  neconeile  the  dictum  with  the  decision  in  Moore 
!r*  BaiAech  (6),  and  still  more  difficult  to  apply  it  to  the 
pnesent  case,  in  which  the  limitation  to  children  is  so 
yradae  and  so  often  repeated.  It  is  sufficient  to  observe 
vpon  these  cases,  thait  they  fall  far  short  of  the  case  of 
Ctale  T.  Bennett,     I  find  myself  unable,  therefore,  to 

in  the  conclusion  in  favor  of  the  grandchildren  at 

which 


1858. 


(a)  2  Vern,  50. 


(b)  USim.  123. 
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1858.        which  the  Master  of  the  Rolls  has  arrived  in  this  case, 
and  am  of  opinion  that  the  order  cannot  be  supported. 

We  come  next  to  the  question  raised  on  the  part  of 
the  Appellants  who  represent  the  Cappers,  whether  the 
limitation  over,  in  case  the  nephews  and  niece  shall  die 
without  leaving  any  issue,  can  be  construed  to  mean  in 
case  they  shall  die  without  leaving  any  such  issue ;  or,  in 
other  words,  without  leaving  any  children  or  child  living 
at  their  deaths.  This  construction,  of  course,  involves  a 
material  alteration  in  the  language  of  the  testator's  will, 
and  wholly  alters  the  effect  of  it.  It  destroys  the  pointed 
contrast  between  the  words  **  children  or  child**  and  the 
words  ''any  issue,"  aided  in  point  of  construction,  as  those 
latter  words  are,  by  the  limitation  to  the  issue  of  the 
Gnppers.  But  it  was  said  that  the  authorities  warrant 
the  construction,  and  certainly  some  of  the  cases  have 
gone  to  a  considerable  length  in  support  of  it ;  but  on 
the  other  hand,  there  are  many  cases  in  which  the  con* 
struction  has  not  prevailed.  Amongst  the  cases  on  the 
point,  which  are  almost  innumerable,  may  be  placed  on 
the  one  side  Malcolm  v.  Taylor  (a)  and  JEllicombe  v. 
Gompertz  (6),  and  on  the  other  Andree  v.  Ward  (c)  and 
Campbell  v.  Harding  (d).  If  the  primary  limitation  be 
in  favor  of  children,  and  be  so  expressed  that  they  take 
immediate  vested  interests,  and  there  be  a  limitation  over 
in  default  of  issue,  it  is  not  difficult  to  see  reasons  for 
construing  default  of  issue  to  mean  default  of  children ; 
for  if  there  be  no  child  there  can  be  no  other  issue,  and 
if  there  be  a  child,  the  child  will  take  the  whole  and  there 
will  be  nothing  to  limit  over;  but  where  the  primary 
limitation  is  so  expressed  that  there  may  be  issue  who 

may 

(a)  2  Ruu,  if  My.  416.  {d)  2   Ru$$.  if   My.  390;    2 

(6)  3  JIf.  4-  C.  127.  CL  is  Fin.  421  (Candy  v.  Camp- 

(c)  1  RmtL  260.  beU), 
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may  not  take  under  it^  as  in  the  case  of  gifts  to  children        1858. 
to  vest  at  twenty-one,  it  is  not  so  easy  to  see  the  reasons      ^^^^^^ 
on  which  this  construction  has  prevailed.     It  is  true  that  v. 

by  adopting  the  construction  the  limitations  of  the  will  'ooki. 
are  made  to  follow  in  regular  order  and  succession,  but 
it  is  equally  true  that  the  general  terms  in  which  the 
limitation  over  is  expressed  prove  that  there  has  been 
some  omission  or  some  mistake  on  the  part  of  the  testator, 
and  the  difficulty  seems  to  be  to  determine  what  the 
omission  or  mistake  has  been ;  whether  it  has  been  in 
the  gift  over  not  having  been  limited,  or  in  the  primary 
gift  not  having  been  extended.  I  have  carefully  read  the 
cases  which  were  cited  on  the  point,  and  many  others 
bearing  upon  it,  in  the  hope  that  I  might  be  enabled  to 
extract  from  them  some  definite  rule  as  to  the  cases  in 
which  the  limited  construction  ought  to  be  adopted  ;  but 
the  result  has  been  that  upon  the  examination  of  all  the 
cases  I  have  found,  that  each  case  depends  upon  the  con- 
struction of  the  particular  instrument  on  which  the  ques- 
tion arises,  and  that  no  general  rule  therefore  can  be  laid 
down.  The  Master  of  the  Rolls,  in  deciding  against  the 
construction  contended  for  by  these  Appellants,  seems  to 
have  rested  much  upon  the  case  of  Westtoood  v.  Southey, 
I  think  it  unnecessary  to  give,  and  do  not  mean  to  give, 
any  opinion  upon  that  case.  It  is  sufficient  to  say  that, 
without  reference  to  that  case,  I  think  that  the  construc- 
tion contended  for  cannot  be  supported  in  the  case  before 
us.  This  appeal,  therefore,  must  be  dismissed,  and  the 
case  on  the  part  of  the  grandchildren  also  failing,  I  agree 
with  my  learned  Brother,  that  our  decision  must  be  in 
fiivor  of  the  other  Appellants,  who  represent  the  widow 
and  next  of  kin,  upon  whose  appeal  an  order  must  be 
made  discharging  the  order  of  the  Master  of  the  Rolls — 
declaring  that,  in  the  events  which  have  happened,  there  is 
an  intestacy  as  to  the  residue — and  directing  distribution 

accordingly ; 
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1858.  accordingly  ;  but  I  think  the  costs  of  all  parties  of  both 

^^^'^'^  appeals  must  be  paid  out  of  the  fund,  though  not,  of 

9.  course,  as  between  solicitor  and  client,  unless  all  parties 

FooKs.  consent. 


Dec.  7. 


VINEY  V.  CHAPLIN. 


Before  The     fTlHE  facts  of  this  case  are  detailed  (ante,  vol.  2,  p.  468) 
Chancellor  *"  ^^®  report  of  the  hearing,  and  this  was  an  appli- 


an<)  cation  upon  petition  by  the  Plaintifis  that  the  taxing 

T1CE8.        master  might  be  directed  to  allow  to  the  Petitioners  in 

Where  the        his  taxation  of  the  costs  directed   to  be  taxed  by  in 

Tf  two  moiTons  o'"^^''  ^^  ^^^  ^ih  of  Maj/,  1858,  the  costs  of  certain 
were  reserved    motions  of  the   1 1th  of  February,  1858,  and   10th   of 

to  the  hearing,    -n^        ,     *r.-r.  •     i  i     i         i  •    i  <• 

and  were  then   -^j^arcn,  I8«'>8,  respectively,  and  that  he  might  so  far  as 
by  mistake        might  be  necessary  review  his  taxation  in  respect  of  the 

omitted  to  be  ^  ^  J 

provided  fur  by  Same,  or  else  thatth^  orders  of  the  10th  ot  March^  1858, 

whict  had'       *"^  ^^^  ^^'^  ^f  ^''V'  ^^^^'  ^^  ^"®  ^^  *®*"'  "'8ht  be 
been  enrolled,    rectified  as  regarded  the  omission  in  respect  of  the  costs^ 

petition  made    *"^  ^^  *^  ^^  enable  the  same  to  be  allowed  to  the  Peti- 
a  separate         tioners,  and  that  if  necessary  the  enrolment  of  the  order 

order  for  their       rinin-*.*-        ic^-^c^       •!!  ^  n       « 

payment.  of  the  8th  01  May,  18d8,  might  be  vacated  for  the  purpose. 

The  order  of  the  10th  of  March,  1858,  so  far  as  is 
material,  was  as  follows : — 

"This  Court  doth,  without  prejudice  to  any  question, 
order  that  the  said  order  dated  the  11th  of  February^ 
1858,  be  discharged,  and  the  injunction  thereby  granted 
dissolved.  And  that  this  cause  do  come  on  to  be  heard 
on  Wednesday,  the  21ht  of  April  next,  subject  to  the 
further  order  of  the  Court,  And  this  Court  doth,  by  con- 
sent of  all  parties,  reserve  the  consideration  of  the  coats 

of 
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of  the  application  to  the  Court  below,  and  of  this  motion        1858. 
and  of  the  said  action,  until  such  hearing,  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  the  Court  as  they 
may  be  adfised,'* 

The  order  of  the  8th  of  May  was  that  a  perpetual  in* 
junction  should  be  awarded  to  restrain  the  Defendant 
John  Chaplin  from  further  proceeding  with  the  action 
at  law  in  the  Plaintiff's  bill  mentioned,  and  from  com- 
mencing any  other  action  or  actions  or  proceedings  at 
law  touching  any  of  the  matters  in  the  said  bill  com* 
plained  of.  The  Defendant  John  Chaplin  was  ordered 
to  pay  the  costs  of  the  action  at  law  and  of  the  suit,  to  be 
taxed  by  the  master. 

The  order  of  the  10th  of  Marchy  1858,  was  not  drawn 
up  when  the  order  of  the  6th  of  May^  1858,  was  made, 
and  after  that  order  it  was  not  considered  necessary  to 
draw  it  up ;  the  two  orders  were,  however,  ^subsequently 
drawn  up  and  passed. 

According  to  the  affidavits  in  support  of  the  present 
application,  the  Petitioner's  solicitor  attended  before  the 
registrar  on  the  drawing  up  of  the  orders,  and  supposed 
that  the  terms  of  the  order  of  the  8th  of  May^  1858,  as 
drawn  up,  were  sufficient  to  secure  to  the  Petitioners  all 
the  costs  of  the  suit,"  including  therein  the  costs  of  the 
applications  of  the  11th  of  February ^  1858,  and  the  10th 
of  March,  1858,  which  were  by  the  last-mentioned  order 
reserved,  and  all  of  which  were,  by  the  judgment  of  the 
Court  of  Appeal,  given  or  intended  to  be  given  to  the 
Petitioners.  And  the  Petitioners  stated  that  as  they  were 
advised  the  terms  of  the  order  would  have  been  sufficient 
for  that  purpose  if  the  order  of  the  10th  oi  Marchy  1S58, 
had  not  been  drawn  up. 

On 
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1858.  On  the  8th  of  July^  1858,  the  order  of  the  8th  of  May, 

1858,  was  enrolled.  On  the  taxation  of  the  costs  directed 
to  be  taxed  by  the  order  of  the  8th  of  May,  1858,  the 
Master  refused  to  allow  the  Petitioners  any  of  the  costs 
of  the  motions  of  the  11th  of  February^  1858,  and  the  10th 
oi  March,  1858. 

Mr.  Druce,  in  support  of  the  petition,  referred  to 
JFearon  v.  Desbrisay  (a) ;  Ex  parte  Justices  of  the  Peace 
of  Essex (b))  Spearing  v.  Lynn(c)\  Yow  v.  TownS' 
end(d);  M*Dermott  v.  Kealy{e)\  Smith  v.  Fox{f)\ 
Thomhill  v.  Manning  (g). 

Mr.  Baily  and  Mr.  George  Lake  Russell  for  the 
Respondents. 

The  order  of  the  10th  of  March  reserves  the  costs,  and 
the  only  way  in  which  the  Court  can  now  order  payment 
of  the  costs  is  by  first  vacating  the  enrolment,  which  the 
Court  will  not  do  upon  such  grounds  as  those  now 
alleged  ;  Backhouse  v.  Wylde{h)\  Colman  v.  SarelHi); 
Barnes  v.  Wilson  (A). 

ITie  Lord  Chancellor. 

The  Court  is  clearly  of  opinion  that  the  Plaintiff 
ought  to  have  the  costs,  and  the  only  question  is  as  to  the 
mode  of  giving  them.  As  there  appears  to  have  been  a 
mere  mistake,  the  better  course  will  be  to  make  a  new 
order,  under  the  liberty  to  apply  in  the  order. 

The 

{a)  21  Law  J.,  Ch.  511.  (/)  6  Hare,  386. 

\h)  22  Law  J  ,  Ch.  328.  {g)  1  Sim,,  N.  S.  451. 

(c)  2  Vem.  376.  (A)  5  W.  R,  245. 

id)  I  Dick.  59.  (i)  2  Cox,  206. 

(e)  1  PhilL  267.  (A)  1  Ruu.  if  Myl.  486. 
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The  Lord  Justices  concurred.  1858. 

Their  Lordships  directed  that  the  order  to  be  made 
should  recite  the  orders  of  the  11th  of  February  and 
10th  of  Jdarch,  1858^  and  that  the  costs  of  those  motions 
were  reserved  by  the  order  made  by  the  Court  of  Appeal, 
and  should  recite  also  the  order  of  the  8th  of  May  and 
its  enrolment  by  the  Defendants,  and  that  the  costs  of  the 
motions  were  not  included  in  the  last- mentioned  order, 
and  should  further  recite  the  present  petition,  and  that  it 
had  been  intended  by  the  Court  of  Appeal  that  the  order 
of  the  8th  of  May  should  extend  to  the  taxation  and  pay- 
ment by  the  Defendant  Chaplin  to  the  Plaintiffs  of  their 
costs  of  the  applications  and  orders  of  the  11th  of 
February  and  10th  of  March,  and  that  such  costs  were 
omitted  to  be  included  in  the  said  order  of  the  8th  of 
May  by  mistake;  and  their  Lordships  directed  that 
the  order  should  then  proceed  to  refer  it  to  the  Taxing 
Master  to  tax  the  Plaintiffs  their  costs  of  the  applications 
and  orders  of  the  11th  o(  February  and  10th  of  March, 
and  that  Chaplin  should  pay  the  Plaintiffs  the  said  costs, 
but  no  costs  of  the  present  application. 
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1858. 


EVERSFIELD  v.  THE  MID-SUSSEX  RAILWAY 

COMPANY. 

Dec.  S,  8. 

Before  The    rilHIS  was  an  appeal  from  an  or4er  of  Vice-Cbancellor 
Lords  Ju».     A.      Stuart,  gr&ntiag  an  interiocutory  injunction.     The 

X I V  Ed* 

A  Railway  Act  ^^^  ^^  reported  in  the  1st  volume  of  Mr.  OiffartTs 
empowered  ReporUy  p.  153.  By  arrangement  the  appeal  motion  wai 
to  make  and     treated  as  the  hearing  of  the  oause. 

maintain  the 

works  men-  gy  ^^  ^ct  of  the  20th  and  21st  Vict.  c.  cxxxiii,  incor- 

tioned  m  It,  ...  .       r^i  /-•         i- 1    • 

and  to  enter      porating  with  it  the  Companies  Clauses  Consolidation 

upon,  take  and  ^^.^   1345    ^j^    Lands  Clauses  Consolidation  Act,  1845, 

use  such  or  the         '  '  '  ' 

lani's  specified  and  the  Railways  Clauses  Consolidation  Act,  1845  ;  after 

should  be  ne^*  reciting  that  plans  and  sections  oF  a  railway  then  intended 
cessary  for  to  be  made,  and  to  be  called  the  Mid-Sussex  Railway,  had 
IMies:^  Held,  ^een  deposited  with  the  clerk  of  the  peace  for  thecoonty 
that  this  pro-    ^f  Sussex,  showinff  the  line  and  levels  of  the  railway, 

vision  did  not  ^  o  ^1/' 

authorize  the  together  with  books  of  reference  to  such  plans  containing 
^T^"y  "J     the  names  of  the  owners-or  reputed  owners,  lessees  or 

tnke  conipul'  '  ' 

sorily  and  per-  reputed  lessees  and  occupiers  of  the  lands  through  which 
required  only  ^^^  railway  was  intended  to  pass,  it  was  enacted,  that 
for  the  purpose  subject  to  the  provisions  contained  in  that  and  the  in- 

of  excavating 

materials  corporated  acts,  and  to  the  powers  of  deviation  given  by 

therefrom,  al-    ^^^y^  ^^^     j^  gh^^ij  ^g  j^^ful  for  the  Mid-Sussex  Rail- 

thongh  within 

the  limits  of  Way  Company  to  make  and  maintain  the  railway  and 

they^were  **"  works  in  the  liner  and  upon  the  lands  delineated  upon  the 

restrained  plan  and  described  in  the  books  of  reference,  and  ao- 

steps  to  have  Cording  to  the  levels  shown  on  the  sections,  and  (sect, 

the  value  of  2^)  to  enter  upon,  take  and  use  such  of  the  said  lands  as 

such  land 

assessed.  should  be  necessary  for  such  purposes. 

The  Plaintiff  was  the  owner  of  land  in  the  parish  of 
Horshamy  through  a  part  of  which  the  railway  was  in- 
tended 


EVERSFIELD 
V. 
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tended  to  pass,  and  the  company  had  purchased  from  him        1858. 

by  agreement  to  much  of  his  land  as  they  required  for 

the  purpose  of  constructing  their  railway  upon  it.     They 

had  finally  laid  down  and  had  nearly  completed  the  line    ,.  '^"^ 

^  -^  *  Mid-Sussex 

80  far  as  it  passed  through  or  abutted  upon  the  property      Railway 

of  the  Plaintiff;  but  there  was  a  triangular  piece  of  land     Company. 

belonging  to  the  Plaintiff,  along  the  northern  side  of 

which  the  line  of  the  railway  ran  on  an  embankment, 

while  the  other  two  sides  were  bounded,  the  one  by  a 

road,  and  the  other  by  property  belonging  to  a  Mr. 

ThoTft.    This  triangular  piece  of  ground  was  of  rather 

less  than  half  an  acre  in  extent,  but  the  Plaintiff  alleged 

that  it  was  of  very  great  value  to  him,  inasmuch  as  it 

not  only  abutted  upon  other  property  of  his,  but  across 

it  there  ran  a  private  road,  which  formed  the  only  avaiU 

able  access  to  a  farm  belonging  to  him. 

The  Company  had,  under  an  arrangement  to  that  effect 
with  the  Plaintiff,  entered  upon  the  triangular  piece  of 
land  for  the  temporary  purpose  of  excavating  therefrom 
soil  to  a  certain  depth,  to  be  used  in  completing  an 
embankment. 

The  bill  alleged,  that  shortly  previous  to  the  SOth 
of  September,  1858,  the  Plaintiff  received  an  intimation 
for  the  first  time  that  the  Company,  being  anxious  to  ob- 
tain leave  to  excavate  soil  for  a  similar  purpose  from  the 
land  of  Mr.  Thorpe  had,  without  the  knowledge  or 
sanction  of  the  Plaintiff,  entered  into  an  agreement  with 
Mr.  Thorpe  to  sell  to  him  the  Plaintiff's  triangular  piece 
of  land,  by  way  of  consideration  for  his  granting  such 
leave. 

On  the  27th  of  September^  1858,  the  Company's 
solicitors  forwarded  to  the  Plaintiff's  solicitor  a  formal 
notice  to  treat  for  the  purchase  of  the  triangular  piece 

of 
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1858.       of  land,  stating   that  the  lines  of  railway  would  pass 

through  the  triangular  piece  of  land,  and  that  it  was 

V.  required  by  the  Company  for  the  purposes  of  the  rail- 

Mid-Sussex   ^^y  »  *"^^  ^^^  notice  went  on  in  the  usual  way  to  require 
Railway      the  Plaintiff,  within  twenty-one  days,  to  deliver  a  state- 
ment in  writing  of  the  particulars  of  his  estate  in  the 
land. 

The  PlaintiflTs  solicitor  had  an  interview  with  the 
solicitor  of  the  Company,  who  stated  to  him  to  the  effect 
that  the  Company  must  take  the  land  if  the  Plaintiff 
would  not  agree  to  sell  it,  and  that  their  only  object  in 
so  taking  it  was  to  exchange  it  with  Mr.  Thorpe,  for 
which  an  agreement  had  been  already  prepared  and 
agreed  to  by  Mr.  Thorpe,  but  that  the  company  were 
willing  to  introduce  into  it  any  reasonable  stipulation  for 
the  Plaintiff's  convenience. 

The  bill  stated  that  the  Company  had  in  fact  entered 
into  such  an  agreement  with  Mr.  Thorpe,  to  convey  to 
him  the  triangular  piece  of  land,  and  that  the  notice  to 
treat  for  the  purchase  thereof  was  not  a  bonajide  exercise 
of  the  powers  vested  in  the  Company  by  the  act  of  par- 
liament, nor  was  the  triangular  piece  of  land  required 
for  the  purposes  of  the  railway^  but  was  merely  required 
and  intended  for  the  purpose  of  enabling  the  Company  to 
carry  out  the  agreement  with  Mr.  Thorpe, 

The   prayer  was,  that  the  Company,  their  servants, 
agents  and  workmen,  might  be  restrained  from  further 
proceedings  under  or  in  pursuance  of  the  notice  of  th^* 
27th  of  September,  1858,  and  from  taking  any  steps  tc^ 
procure  the  assessment   of  the  purchase-money  of  th^ 
piece  of  land  comprised  in  the  notice. 

Affidavits  were  filed  in  support  of  the  motion  to  the 

effect 
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efiect  of  the  above  statement;  and  on  the  part  of  the        1858. 
Defendants  affidavits  were  filed  denying  the  allegations 
that  the  Company  did  not  require  the  land  for  the  pur-  «. 

poses  of  their  railway.  Mi  Js"  .ex 


EVERSFIELD 


Mr.  Malins  and  Mr.  Waller^  in  support  of  the 
appeal. 

They  referred  to  Stamps  v.  Birmingham  and  Siour 
Valley  Railway  Company  {a),  and  Bentinck  v.  Norfolk 
Eituary  Company  {b). 

Mr.  Bacon  and  Mr.  Eddis  for  the  Plaintiff. 

They  referred  to  Webb  v.  Manchester  and  I.jeeds  Rail' 
way  Company  (c),  and  Cother  v.  Midland  Railway 
Company  (d). 

Mr.  Malins  in  reply. 

Judgment  reserved. 


Railway 
Company. 


The  Lord  Justice  Knight  Bruce. 

The  question  upon  an  appeal  motion  in  this  cause,  Bee  8. 
which  by  arrangement  between  the  parties  was  converted 
into  a  hearing  of  the  cause  and  was  so  argued  before  us, 
is  as  to  the  right  of  the  Defendants  to  acquire,  by  purchase 
from  the  PlaintiflT,  velit  nolit,  the  fee  simple  of  a  very 
small  parcel  of  land  belonging  to  him,  which  seems  to 
me  on  the  evidence  to  be  of  little  or  no  importance  to 
him  or  them,  but,  having  been  made  the  subject  of  an 

eager 

(a)  2  PkiU,  673.  (c)  4  Myl.  6f  C.  116. 

(6)  26  Law  J.,  Ch.  404.  {d)  2  Ph.  469. 
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eager  dispute  between  them,  to  have  derived  thence  an 
artificial  and  imaginary  value. 

If  the  land  is  necessary  for  the  purposes  mentioned  in 
section  24  of  the  Defendants*  Act  of  Parliament,  they  are 
right — if  not,  they  are  wrong.  I  do  not  think  them  right 
It  is  completely  proved  that  neither  the  ownership  nor 
the  use  of  the  land  is  needed  by  them,  except  for  the 
purpose  of  obtaining  there  and  removing  thence  toil 
now  forming  part  of  the  inheritance  to  be,  when  so  con- 
verted into  what  lawyers  would  call  a  chattel  personal 
or  chattels  personal,  that  is  to  say,  moveable  goods  (such 
as  gravel  becomes  when  dug  out  of  a  gravel  pit  and 
carried  to  another  place),  used  as  materials  for  repairing 
or  embanking  their  railway,  not  upon  or  in  the  parcel  of 
land  in  question,  but  elsewhere. 

It  does  not,  however,  appear  that  good  and  suiBcient 
soil  for  this  purpose  cannot  be  obtained  by  them  else- 
where at  a  convenient  distance  and  a  reasonable  price, 
and  the  Defendants  without  purchasing  the  fee  simple 
and  without  the  consent  of  the  Plaintiff,  who,  however, 
does  not  so  far  refuse  his  consent,  are  entitled  under 
their  act  to  obtain  (upon  paying  a  compensation  to  be 
paid  as  it  directs)  such  materials  for  the  repair  and  em- 
bankment of  the  railway  as  can  be  obtained  in  the  land 
by  digging  there   for  the  purpose.      In  these  circum^ 
stances,  whether  rigidly  insisting  on  an  unimportant  rights 
or  not,  he  is  entitled  to  resist  the  attempted  purchase,  a. 
resistance  supported  by  at  least  as  much  reason  as  the 
Defendants'  contrary  desire,  and  grounded  on  right. 

The  injunction,  I  conceive,  ought  not  to  be  disturbed, 
but  continued.  With  regard  to  costs,  which,  except  as  a 
token  of  victory  in  an  almost,  idle  quarrel,  are  probably 
a  matter  of  little  or  no  interest  on  either  side,  I  have 

been 
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been  unable  to  convince  myself  that  they  can  justly  be 
refused  to  the  Plaintiff. 

The  Lord  Justice  Turner. 

The  piece  of  land  in  question  in  this  cause  is  within 
the  limits  of  deviation,  but  is  not  required  for  the  site  of 
the  railway.  It  appears  that  the  railway  has  been  in 
fact  laid  down,  and  that  it  passes  to  south  of  the  piece 
of  land  upon  an  embankment,  the  sides  of  which  do  not 
extend  to  the  piece  of  land. 

The  Defendants  claim  a  right  to  take  land  under  the 
provisions  of  their  special  act ;  but  it  is  to  be  observed 
that  the  24th  section  does  not  empower  the  Company  to 
take  all  lands  within  the  limits,  but  only  such  as  shall  be 
necessary  for  the  purposes  mentioned  in  it,  that  is  to 
say,  the  purposes  of  making  and  maintaining  the  rail- 
way and  works.  It  occurred  to  me  in  course  of  the 
argument,  and  the  suggestion  was  taken  up  by  counsel, 
that  the  word  "  necessary"  might  mean  "  necessary"  in  the 
judgment  of  the  Company ;  and  to  some  extent  I  think 
it  does.  Thus  the  Company,  for  instance,  must  determine 
bow  the  line  is  to  be  laid  down,  and  if  they  determine 
on  a  particular  line,  a  landowner  could  not,  I  appre- 
hend, say  that  the  land  or  site  of  that  line  was  not  neces- 
sary, because  another  line  might  have  been  chosen.  But 
it  does  not,  I  think,  follow  that  because  the  word  ^^  ne- 
cessary" has  this  construction  in  the  particular  case, 
which  I  have  mentioned,  it  is  to  have  the  same  construc- 
tion in  all  other  cases.  And  I  am  of  opinion  that  we 
cannot  put  this  extended  construction  upon  it,  for  then 
the  Company  would  be  empowered  to  take  all  the  lands 
within  the  limits,  though  the  act  says  they  are  to  take 
only  such  as  are  necessary. 

In  cases  like  the  present,  therefore,  I  think  the  Court 

and 
Vol.  III.  X  D.J. 
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and  not  the  Company  must  determine  what  is  necessary, 
as  these  acts  are  not  to  be  construed  so  as  to  give  the 
companies  greater  powers  than  the  language  of  the  act 
fairly  imports. 

We  are  to  consider  then,  whether,  upon  the  evidence 
before  us,  this  piece  of  land  is  necessary  for  the  purpose 
of  making  and  maintaining  the  railway  and  works— (not 
it  is  to  be  observed  of  making,  but  of  making  and  main- 
taining)— words  which,  in  my  opinion,  point  to  a  per- 
manent and  not  temporary  use. 

I  am  quite  satisfied,  upon  the  evidence  in  this  case, 
that  we  can  arrive  at  no  such  conclusion.  There  is  not 
one  witness  on  the  part  of  the  Company  who  ventures  to 
swear  that  the  piece  of  land  is  necessary  for  the  purpose 
of  making  and  maintaining  the  railway  and  works,  except 
Mr.  Dierden,  the  sub-contractor,  who  indeed,  in  his  first 
affidavit,  says  that  the  piece  of  land  was  of  great  impor- 
tance, and  in  his  second  affidavit,  says  that  it  was  the 
cheapest  and  most  convenient  land,  and  in  fact  necessary 
for  the  Company  to  possess. 

No  reliance,  however,  can,  I  think,  be  placed  on  the 
statement  of  this  witness  on  the  question  of  necessity, 
when  we  see  what  meaning  he  attaches  to  the  word 
*'  necessary,"  for  he  considers  it  to  be  necessary  because 
It  is  cheap  and  convenient. 

There  is  here,  therefore,  as  I  think,  a  total  absence  of 
evidence  on  the  part  of  the  company  that  the  land  is  neces- 
sary for  the  purposes  which  I  have  mentioned,  and, 
indeed,  I  am  at  loss  to  see  how  it  could  be  so ;  for,  con- 
fessedly, what  is  wanted  in  this  case  is  only  the  soil,  and 
there  is  full  power  under  the  Railways  Clauses  Act,  which 
is  incorporated  in  this  act,  for  taking  soil  without  pur- 
chasing 
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chasing  the  freehold.  In  saying  this,  however,  I  do  not 
mean  to  lay  it  down  that  these  companies  can  in  no  case 
take  lands  not  required  for  the  site  of  their  railway. 
There  may,  perhaps,  be  cases  in  which  the  lands,  though 
not  so  required,  may  be  necessary,  but  in  this  case  I  see 
no  pretence  for  saying  that  these  lands  are  so. 
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The  very  acts  of  the  Company  prove  that  they  did  not 
themselves  consider  the  land  to  be  necessary.  They 
wanted  to  buy  for  the  purpose  of  an  arrangement  with 
Mr.  Thorpe.  In  my  opinion,  therefore,  the  injunction 
was  most  properly  granted  by  the  Vice-chancellor,  and 
must  be  made  perpetual. 

There  remains  only  the  question  of  costs.  Upon 
reading  these  papers  I  am  by  no  means  satisfied  with 
the  conduct  of  the  Company.  I  find  them,  in  the  first 
instance,  suggesting  aright  to  take  land  for  extraordinary 
purposes  for  which  there  is  no  pretence  whatever ;  and 
afterwards  trying  to  obtain  the  land  for  the  purpose  of 
arrangement  with  Mr.  Thorpe.  Upon  the  evidence  as 
it  stands,  we  are  bound  to  consider  this  to  have  been  their 
purpose  at  the  time  when  the  bill  was  filed. 

I  think,  too,  that  there  is  great  reason  to  believe  that 
the  real  object  they  had  in  view  was  to  defeat  the  agree- 
ment into  which  they  had  entered  as  to  the  soil.  My 
opinion  therefore,  is,  that  all  the  costs,  including  of 
course  the  costs  of  both  motions,  must  be  paid  by  the 
Company. 


X2 
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The  OFFICIAL  MANAGER  of  the  ATHENiEUM 
LIFE  ASSURANCE  SOCIETY  v.  POOLEY. 

Dec.  4, 11.13. 

Before  The     npHIS  waa  an  appeal  by  the  executors  of  Biehard 

Justices.       **"      Holmes  Laurie,  from  a  decree  of  Vice-Chancellor 

Debentures       Siuari,  granting  a  perpetual  injunction  to  restrain  them 

inoDsealofa    from  proceeding  at  law  upon  certain  debentures  issued 

Joint  Stock  under  the  common  seal  of  the  Aihenamm  Life  Assurance 
Company  in-  ^  •^ 

corporated  Society, 

unaer  7  &  8 

Fie/,  c.  110, 

were  given  to  The  Society  was  formed  in  1851,  as  a  Joint  Stock 
1854,  in  pur-    Company,  and  was  completely  registered  on  the  14th  of 

•uance  of  an  jjfay  in  that  year.  It  was  provided  by  the  deed  of  set- 
arrangement  ^  J  r  ^ 

made  between  tlement,  that  the  capital  should  be  10,000/.,  but  power 
chaTrman^of     ^^  given  to  an  extraordinary  general  meeting  to  in*- 

the  directors,     crease  it. 
which  was  a 
fraud  on  the 

Company.  Qn   the    16th   of  May,    1861,  a  meeting  of  sharc- 

These  deben-  . 

tures  were        holders  was  held,  at  which  Josiah  Bartlett  presided  as 

bo 'hfb    L     chairman.     At  this  meeting  resolutions  were  passed  for 

in  the  market    increasing  the  capital  to  100,000/.,  and  for  empowering 

in  the  ordinary  ^i      j-       .         ^     i  c 

course  of  busi-  ^"^  directors  to  borrow  any  sum  or  sums  of   money  not 

ness.  The  exceeding  in  amount  the  increased  capital,  on  debentures 
was  registered  Under  the  common  seal  of  the  Company,  or  on  such  other 
in  the  books  of  security  as  to  the  directors  should  seem  fit. 

the  Company,  ' 

and  interest  This 

was  paid  to 

Jtf/y,  1855,  inclusive,  but  the  matter  was  not  made  known  to  the  shareholders  till 

December  in  that  year,  when  an   investigation  of  the  affairs  of  the  Company  took 

place,  in  consequence  of  which  the  directors  resigned,  and  the  further  payment  of 

interest  was  refused. 

Heldf  that  I..,  tliough  a  purchaser  bonA  fide  for  vaUie  without  notice,  yet  being 
only  the  purchaser  of  a  chose  in  action  not  assignable  at  law,  must  take  it  subject  to 
the  equities  attaching  to  it;  and  that,  under  the  above  circumstances,  neither  the 
registration  nor  the  payment  of  interest  had  the  effect  of  a  confirmation  of  L,*t  title, 
and  that  be  ought  to  be  restrained  from  suing  at  law  upon  the  debentures. 
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This  meeting  was  alleged  to  have  been  irregularly  con- 
stituted^  but  it  is  not  necessary  to  enter  into  the  objections 
taken  to  it,  as  the  judgment  of  the  Court  did  not  turn 
upon  the  question  whether  the  raising  money  by  deben- 
tures was  duly  authorized. 

In  June^  1854,  an  arrangement  was  come  to,  under  the 
management  of  Bartlett^  that  the  Company  should  pur- 
chase from  the  Defendant  Pooley^  at  par,  Westminster 
Improvement  Bonds  to  the  amount  of  10,000/.,  to  be 
paid  for  partly  in  cash  and  partly  in  bonds  of  the  Com- 
pany. In  Julxff  1854,  this  transaction  was  completed, 
and  the  consideration  was  paid,  as  to  3,500/.  by  seven 
debentures  of  the  Company  for  500/.  each,  payable  to 
Poolei/f  and  the  remaining  4,500/.  by  a  cheque  on  the 
Company's  bankers.  It  appeared  that  the  requisitions  of 
the  deed  of  settlement  as  to  the  mode  of  affixing  the 
common  seal  were  not  complied  with.  This  cheque  was 
duly  cashed,  and  the  notes  in  which  it  was  paid  were,  to 
the  extent  of  500/.,  traced  as  having  come  into  the  hands 
otJBartlett  on  the  same  day.  The  Westminster  Itofvove' 
ment  Bonds  were  at  the  time  worth  much  less  than  their 
nominal  amount,  and  afterwards  became  further  depre- 
ciated, and  ultimately  worthless.  In  October,  1854, 
JPooky  transferred  the  debentures  to  JBrown,  a  stock- 
broker, and  on  the  7th  of  December,  1854^,  JBrown  trans- 
ferred them  to  Mr.  Laurie,  who  bought  them  in  the 
market  in  the  ordinary  course  of  business  without  any 
notice  of  the  circumstances  relating  to  their  creation  or 
their  issue.  The  transfer  of  them  to  Laurie  was  registered 
in  the  books  of  the  Company. 
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Interest  on  the  debentures  was  paid  by  the  directors  in 

January  and  July,  1855.     The  last  report  made  by  the 

directors  to  the  shareholders  went  down  only  to  July, 

1854.     In  December,  1855^  a  meeting  of  shareholders 

was 


use 
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was  held  to  investigate  the  affairs  of  the  Company,  and 
Mr.  Bartlett  and  the  other  directors  resigned  their  ap« 
pointments.  In  January^  1856,  the  new  directors  re- 
fused to  continue  payment  of  interest  on  the  debentures; 
and  Mr.  Laurie  afterwards  commenced  an  action  at  law 
upon  them  in  the  name  of  Pooley.  On  the  12th  of  July, 
1856,  an  order  was  made  for  the  winding-up  the  Com- 
pany. The  present  bill  was  filed  among  other  things  to 
restrain  the  action,  and  Vice-Chancellor  Stuart  granted 
a  perpetual  injunction.  From  this  decree  the  represen- 
tatives of  Mr.  Laurie  appealed. 


Mr.  Malins  and  Mr.  W.  D.  Lewis,  for  the  Official 
Manager^  in  support  of  the  decree. 


No  rule  is  better  settled  than  that  the  assignee  of  a 
chose  in  action,  incapable  of  being  transferred  at  law^ 
takes  it  subject  to  the  equities  to  which  it  was  liable  in 
the  hands  of  the  assignor ;  Cator  v.  Burke  (o).  Pootey 
obtained  these  debentures  by  an  arrangement  made 
between  him  and  Bartlett  to  defraud  the  Company,  and 
therefore  could  not  have  been  allowed  by  a  Court  of 
Equity  to  sue  upon  them.  Laurie,  though  morally  inno- 
cent, cannot  be  in  any  better  position;  Turton  v.  Ben- 
son (b) ;  Coles  v.  Jones  (c).  Persons  dealing  with  the 
directors  of  a  Joint  Stock  Company,  incorporated  under 
7  &  8  Vict,  c.  110,  are  bound  to  see  that  they  are  not 
acting  ultra  vires.  We  should  contend,  if  necessary,  that 
these  debentures  are  invalid  at  law.  A  mere  noncompli- 
ance with  formalities  is  not  in  all  cases  fatal  to  the 
validity  of  an  instrument  under  the  seal  of  a  company; 
but  if  the  act  be  ultra  vires,  and  the  obligor  knew  it 
to  be  so,  he  cannot  recover ;  Royal  British  Bank  v. 

Turquand 

(fl)  1  Bro.  C,  C.  434.         (b)  1  P.  W.  496.        (c)  2  Fern.  693. 
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Turquand(a);  Ridley  v.  Plymouth ^  Stonehome  and 
Davenport  Grinding  and  Baking  Company  (b);  Kings- 
bridge  Flour  Mill  Company  v.  Plymouth^  ^c.  Chrinding 
and  Baking  Company  (c) ;  Hill  v.  Manchester  and  Sal- 
ford  Water  Works  Company  (d) ;  Horton  v.  Westminster 
Improvement  Commissioners  (e) ;  Kirk  v.  Bell  {f) ; 
Bryson  v.  Warwick  and  Birmingham  Canal  Com- 
pany (g);  Ernest  v.  Nicholls^h).  Mere  registration  and 
payment  of  interest  make  no  difference ;  these  acts  were 
as  much  ultr^  vires  as  those  which  had  gone  before,  and 
irere  acts  of  the  directors  only,  not  binding  on  the  share- 
holders,  who  knew  nothing  of  what  had  been  done  till 
the  meeting  of  the  19th  of  December,  IS55,  and  never 
affirmed  the  transaction.  This  takes  the  case  out  of  the 
principle  referred  to  in  Mangles  v.  Dixon  {i),  and  on 
which  that  case  was  decided  by  Lord  Cottenkam.  The 
case  of  Agar  v.  A  thencBum  Life  Assurance  Society  {k), 
will  be  relied  on  against  us,  but  there  there  was  no 
fraud,  nothing  but  mere  informality. 
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Mr.  Bacon  and  Mr.  Loeock  Webb  for  the  executors 
of  Laurie. 


Agar*s  Case  is  exactly  the  same  as  ours  except  m  this 
particular,  that  there  cash  was  paid  for  the  debentures ; 
but  that  makes  no  difference,  for  the  directors  had  power  to 
invest  on  such  securities  as  they  thought  fit.  The  reso- 
lution for  creating  debentures  has  been  adopted  by  the 
whole  body  of  shareholders,  and  the  issue  of  these  de- 
bentures has  been  ratified,  for  interest  has  been  paid  on 

themi 


(a)  5  £.4^B.  248;  ^K^B. 
327. 

(6)  2  £rcA.  711. 
(r)  Ihid.  718. 
Id)  2  B.^  A<L  544. 
(e)  7  Exch.  780. 


(/)  16  Q.  B.  290. 
(g)  4  De  G,,  M.  ^  O.  7U. 
(A)  6  H.o/L.  Got.  401. 
(«)  3  H.o/L,  Cat.  702. 
(k)  6  W.  R.,  C.  B.  277. 
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theniy  and  the  Company  has  had  and  disposed  of  the 
bonds  which  were  given  for  them.  That  the  bargain  hat 
turned  out  a  bad  one  for  the  Company  is  no  reason  for 
impeaching  it.  If  the  debentures  are  bad  at  law  the 
Company  ought  to  defend  themselves  at  law,  and  have 
no  reason  on  that  ground  for  coming  here.  There  is  no 
equity  against  Laurie^  he  bought  the  bonds  bon&  fide  in 
the  market  for  value  and  in  the  ordinary  course  of  busi* 
ness.  Having  so  done,  though  he  must  take  the  risk  of 
the  debentures  being  invalid  at  law,  there  is  no  equity 
against  him.  Several  of  the  cases  referred  to  on  the 
other  side  are  observed  upon  in  Greenwood's  Ca$e(a)f 
and  the  remarks  there  tend  to  show  that  the  issuing 
bonds,  being  within  the  powers  of  the  directors  in  the 
ordinary  discharge  of  their  duties,  the  purchasers  were 
not  bound  to  look  to  the  regularity  of  their  isspe. 


Pooley  did  not  appear. 


The  Lord  Justice  Kxight  Bruce. 


It  is  in  my  judgment  clear  upon  the  evidence  that  the 
debentures  to  which  this  suit  relates  were  obtained  by 
Mr.  Pooler/  through  a  combination  between  him  and 
Mr.  Bartlett  to  defraud  the  Company.  I  am  not  sure 
that  I  should  not  have  come  to  that  conclusion  inde- 
pendently of  the  tracing  of  the  500/.  note,  but  the  tracing 
of  that  note  into  the  private  account  of  Mr.  Bartlett  at 
his  bankers'  on  the  very  day  on  which  the  cheque  drawn 
on  the  Company's  funds  by  Mr.  Hopkinson  was  cashedi 
puts  an  end  to  all  possibility  of  doubt.  In  my  judgment 
the  transaction  was  clqarly  fraudulent,  and  therefore  if 
Mr.  Pooley  were  the  only  person  concerned  in  the  case 
no  question  could  arise.     Mr.  Laurie  appears  to  have 

bought 
(o)  2  De  G.,  M.  i  G,  459. 
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bought  these  debentures  innocently,  but  very  impru- 
dently,  in  the  belief  probably  that  they  were  good  securi- 
liesi  and  without  notice  of  anything  to  the  contrary.  Unfor- 
tunately however  he  bought  what  the  English  law  calls  a 
chose  in  action^  and  it  is  too  clearly  settled  to  admit  of 
question  or  argument  that  a  person  buying  a  chose  in 
action  which  can  only  be  put  in  suit  in  the  name  of  the 
origiDal  holder  cannot  in  general  stand  in  any  better 
poaition  than  the  original  holder.  Of  course  there  may 
be  instances  of  exception  arising  from  the  conduct  of 
the  alleged  debtor,  and  if  in  the  present  case  Mr.  Laurie 
bad  before  paying  his  money  made  inquiries  in  the  pro- 
per quarter,  he  might  possibly  have  stood  in  a  better 
position ;  but  he  never  made  any  inquiry,  he  paid  his 
money,  and  then  applied  at  the  office  of  the  Company  to 
have  his  assignment  registered.  This  was  done,  and 
he  afterwards  received  a  dividend  or  two.  Of  course 
these  circumstances  did  not  induce  him  to  part  with  his 
money,  for  he  had  already  done  so,  and  as  acts  of  con- 
firmation on  the  part  of  the  Company  they  amount  to 
nothing,  for  they  were  acts  done  under  the  same  in- 
fluence and  direction  as  the  previous  acts,  and  without 
any  knowledge  of  the  real  state  of  the  case  on  the  part 
of  those  whom  it  is  sought  to  aSect  by  them.  The  right 
to  relief  is  therefore  in  my  judgment  clear.  If  the  Court 
were  not  to  interfere,  recovery  might  be  had  in  the  name 
o(  Mr.  Pooley  upon  these  debentures,  though  he  obtained 
them  from  the  Company  by  fraud. 
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It  is  said,  and  perhaps  accurately,  that  this  is  one  of 
those  frauds  which  might  be  tried  at  law,  especially  now 
when  equitable  defences  are  allowed.  But  it  is  neither 
the  habit  nor  the  duty  of  this  Court,  upon  questions  as  to 
which  it  exercises  an  original  jurisdiction,  to  abandon 
or  delegate  the  exercise  of  that  jurisdiction,  on  the  ground 
that  another  Court  is  competent  to  deal  with  the  case* 

The 
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The  decree  therefore  appears  to  me  to  be  plainly  rights 
subject  to  these  observations.  The  first  relates  to  a  point 
which  has  already  been  observed  upon,  that  the  latter  part 
of  the  injunction  appears  in  words  to  go  too  far.  The 
second  remark  is,  that  it  may  possibly  be  right,  if  Mr. 
Laurie  8  executors  should  desire  it,  to  direct  an  inquiry 
whether  the  Company  have  received  any  benefit  from 
tlie  Westminster  Improvement  bonds.  The  third  ob- 
servation relates  to  Mr.  Pooleys  costs.  I  do  not  under- 
stand why  he  was  not  ordered  to  pay  the  costs ;  and 
speaking  for  myself  alone,  I  am  disposed  to  give  the 
costs  against  him,  if,  as  the  case  stands,  the  course  of  the 
Court  allows  it. 


The  Lord  Justice  Turner. 

This  case  appears  to  be  one  of  considerable  hardship 
upon  the  estate  of  Mr.  Laurie.  I  have  therefore  given 
great  attention  to  the  arguments  which  have  been  urged 
on  his  behalf,  and  have  thought  it  right  to  look  into  all 
the  evidence  which  has  been  laid  before  the  Court  in  the 
cause.  The  result  is,  that  I  think  the  decree  substan- 
tially right.  It  appears  to  have  been  decided  that  the 
debentures  executed  in  pursuance  of  the  resolutions 
mentioned  in  the  bill  are  valid  at  law,  Mr.  Agar,  the 
holder  of  some  of  them,  having  recovered  upon  them  at 
law.  And  if  the  case  before  us  required  a  decision  upon 
the  question  whether  the  debentures,  though  valid  at 
law,  are  not  invalid  in  equity,  it  would  have  been  desira- 
ble for  us  to  take  further  time  to  consider  the  point.  In 
my  opinion,  however,  it  is  unnecessary  to  decide  that 
point.  The  debentures,  assuming  them  to  be  valid  at 
law,  may  have  been  fraudulently  issued,  and  the  case 
may  be  decided  upon  their  issue,  without  reference  to 
their  creation. 


In 
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In  this  view  of  the  case  how  does  the  question  stand  as 
between  the  Company  and  Mr.  Pooley. — [His  Lordship 
then,  after  considering  at  length  the  circumstances  con- 
nected with  the  giving  the  debentures  to  Pooley,  and 
stating  his  reasons  for  holding  that  the  transaction  was 
one  not  within  the  powers  of  the  directors,  as  between 
themselves  and  the  shareholders,  proceeded  as  follows :] 
—  But  the  case  does  not  rest  there.  Of  the  4,500/. 
which  was  paid  by  the  directors  of  the  Company  for  the 
purchase  of  the  Westminster  Improvement  Bonds,  500/., 
in  the  identical  notes  received  by  Pooley  when  the 
cheque  was  cashed,  is  traced  into  the  hands  of  Mr. 
Sartlett,  the  chairman,  on  the  very  same  day  on  which 
the  cheque  was  given.  Mr.  JBartlett  states  that  the  loan 
of  this  500/.  was  a  distinct  transaction,  and  no  doubt  in 
form  it  was  so,  but  was  it  distinct  in  substance  ?  Can  it 
be  believed  that  Pooley  would  have  lent  the  600/.  if  the 
Company  had  not  purchased  the  Westminster  Improve- 
ment Bonds.  Upon  the  evidence  before  us  it  is,  in  my 
judgment,  clear,  that  it  was  throughout  understood  be- 
tween the  parties  that  upon  the  completion  of  the  pur- 
chase, Mr.  Pooley  should  lend  Mr.  JBartlett  the  sum  of 
5002.  for  his  accommodation.  This  would  perhaps  bring 
the  case  within  the  principle  of  Ernest  v.  Nichols,  on 
the  ground  that  the  transaction  was  one  in  which  a 
director  engaged  in  it  was  personally  interested,  but  it  is 
unnecessary  to  consider  that  point,  for  in  my  opinion  the 
transaction  was  a  positive  fraud  on  the  Company.  In  the 
hands  of  Mr.  Pooley,  therefore,  the  debentures  now  in 
questioit  would,  in  equity,  be  incapable  of  being  en-> 
forced. 
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The  question,  then  resolves  itself  into  this,  whether,  if 
the  transaction  could  not  stand  as  between  Mr,  Pooley  And 
the  Company,  Mr.  Laurie  can  be  in  any  better  position? 
IPrimk  facie  he  certainly  cannot,  for  he  is  a  mere  assignee 

of 
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of  a  chose  in  action,  and  the  general  rule  is  perfectly 
well  established  that  an  assignee  of  a  chose  in  action 
must  take  subject  to  the  equities  which  affect  the  as- 
signor. It  has  been  contended  on  behalf  of  the  Appel- 
lant that  whether  the  assignee  takes  subject  to  those 
equities  or  not  depends  upon  the  question  whether  he 
made  all  the  enquiries  which  it  was  incumbent  upon  him 
to  make.  I  cannot,  however,  find  any  authority  in  which 
any  such  principle  has  been  laid  down,  the  general  rule 
which  is  founded  on  good  reasons  has  been  universally 
recognized  without  any  such  qualification,  and  if  we 
were  to  break  in  upon  it  now  it  is  impossible  to  foretell 
the  amount  of  mischief  which  would  follow  such  a  dan- 
gerous innovation  upon  the  settled  law.  There  is  no 
doubt,  however,  that  the  persons  liable  to  the  demand 
may  so  act  as  to  create  against  themselves  an  equity 
preventing  the  application  of  the  rule;  there  may  be 
such  dealings  between  the  assignee  and  the  party  ori- 
ginally liable  as  to  preclude  that  party  from  insisting  as 
against  the  assignee  upon  rights  which  he  might  have 
claimed  as  against  the  assignor.  It  has  been  contended 
that  there  have  been  such  dealings  in  the  present  case, 
that  the  registration  of  the  transfer  to  Mr.  Laurie  and 
the  payments  which  have  been  made  of  interest  to  him 
give  him  a  better  right  than  Mr.  Pooley^  and  prevent 
the  Company  from  disputing  as  against  him  their  liabi- 
lity under  the  debentures.  As  regards  the  registration — 
what  more  is  registration  than  an  entry  in  the  books  of 
the  Company  of  the  fact  that  the  debt  has  been  trans-* 
ferred  ?  That  entry  was  made  by  officers  of  the  Com- 
pany in  the  books  of  the  Company,  but  was  never  com- 
municated to  the  shareholders  at  large,  nor  in  any  way 
recognized  by  them.  How  then  can  the  shareholders 
be  bound  by  it?  Can  it  be  contended  that  the  entry  of 
the  original  debt  would  make  it  binding  upon  them  ? 
If  not,  how  can  the  entry    of   the  transfer  have    any 

such 
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such  effect.  Then^  as  to  the  payment  of  interest,  I  do 
not  give  any  opinion  as  to  how  the  case  would  have 
stood  if  it  had  appeared  in  the  reports  of  the  directors 
that  these  sums  had  been  borrowed  and  that  interest 
had  been  paid  upon  them,  and  such  reports  had  been 
approved  and  adopted  by  the  shareholders  at  a  general 
meeting ;  for  in  this  case  the  payments  of  interest  which 
are  relied  on  were  never  entered  in  any  report  made  by 
the  directors,  nor  in  any  way  communicated  to  the 
shareholders.  The  case  stands  simply  thus — persons 
standing  in  a  position  analogous  to  that  of  trustees  im- 
properly borrowed  money,  and  made,  without  the  know- 
le(%e  of  their  cestuis  que  trust,  payments  of  interest  upon 
the  debt  thus  improperly  contracted.  If  the  cestuis  que 
trust  were  not  bound  by  the  original  loan,  neither  can 
they  be  bound  by  the  payments  of  interest  made  under 
such  circumstances.  In  my  judgment,  therefore,  the 
decree  is  right,  subject  to  the  question  which  has  been 
suggested  by  my  learned  Brother. 


1858. 

Athenjkum 

Life 

Assurance 

Society 

V. 
Poo  LET. 


Some  further  discussion  took  place  as  to  Poolet/a 
costs,  and  their  Lordships  came  to  the  conclusion  that  as 
the  petition  of  appeal  did  not  ask  costs  against  him  and 
be  did  not  appear  he  could  not  be  ordered  to  pay  them. 
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Dec,  13, 14,  RAWLINS  V.  WICKHAM. 

15,  16. 

Before  The    HP  HIS  was  an  appeal  by  the  executors  ot  James  Wickham^ 
*f  ■  who  were  three  of  the  Defendants,  from  a  decree  of 

TICE8*  ' 

B,  and  W,  Vice-Chancellor  Stuart,  setting  aside,  on  the  ground  of 
who  were         fraudulent  misrepresentation,  a  contract  of  partnership 

partners  ma  '^  n^  -r  rrr*  » » 

a  bank,  agreed  entered  into  between  the  Plaintiff  and  James  Wtckham 
%Hnet£ii''^  and  Charles  Bailey,  and  ordering  the  Defendants  to  in- 
with  them.       demnify  the  Plaintiff  against  the  liabilities  of  the  firm. 

W,,  who  took 
no  actual  part 

in  the  business.  In  the  year  1848,  Mr.  Jessett,  Mr.  Wickham  and  the 
to  iT^ot'to^"  Defendant  Bailey  were  carrying  on  business  in  partnership 
do  so,  joined  as  bankers  at  Winchestery  under  the  firm  of  "The  Wiw- 
ducing  to  &.     Chester  and  Hampshire  Bank."     Bailey  was  the  resident 

during  the  and  managing  partner,  receiving  a  salary  in  addition  to 
negotiation,as     ...  ^  ,  /•         i  ■  i  • 

a  true  account  his  snare  of  the  profits,  the  two  other  partners  not  takmg 

th^*il*t^'"°^  ^"y  active  part  in  the  concern,  though  they  were  not  by 

paper  stating  the 

the  amount  in 

which  it  was  indebted  to  customers  to  be  11 ,000/.,  the  amount  being  in  fact  26,000/.  R. 
entered  into  the  partnership  without  examining  the  books,  and  continued  in  it  for  four 
years,  taking  no  part  in  the  business,  and  never  examining  the  books.  At  the  end  of  that 
time  the  bank  turned  out  to  be  insolvent.  R.  then  filed  a  bill  against  B.  and  the  executors 
of  W.,  asking  to  have  the  agreement  for  partnership  rescinded,  and  to  have  an  indemnity 
against  the  debts  of  the  concern. 

Held,  that  the  delivery  of  the  paper  to  R,  ns  a  true  account  of  the  state  of  the 
bank  was  such  a  misrepresentation  as  entitled  R  to  have  the  contract  rescinded. 

Held,  that  the  case  as  regarded  W.  was  not  varied  by  the  facts  that  W,  took  no 
part  in  the  affairs  of  t'  e  bank,  and  was  known  by  K.  not  to  do  so,  and  did  not  know 
the  representation  to  be  untrue. 

Htld  also,  that  R.'x  having  brought  an  action  against  B.  and  W,  for  the  misrepre- 
sentation, and  recovered  damages  against  B.,  did  not  take  away  his  right  agamit 
W.*t  estate. 

Where  a  person  has  been  induced  to  enter  into  a  contract  by  a  material  misrepre- 
sentation of  the  other  party,  he  is  entitled  to  have  the  contract  set  aside,  and  not 
merely  to  have  the  representation  made  good. 

Held,  that  the  lapse  of  time  was  no  bar  to  the  Plaintiff;  for  that  although  he  had 
means  of  ascertaining  the  representation  to  be  untrue,  he  was  entitled  as  between  him 
and  the  persons  who  made  it  to  believe  it  to  be  true,  and  was  not  bound  to  make 
inquiry  until  there  was  something  to  raise  suspicion. 


WiCKHAM. 
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the  terms  of  the  partnership  excluded  from  doing  so.  In  1858. 
the  course  pf  this  year,  Jessett  being  about  to  retire  from  p 
the  partnership,  a  negotiation  was  commenced  between  _  v. 
Wickham  and  Bailey  and  the  PlaintiflT,  with  a  view  to  the 
introduction  of  the  latter  into  the  business.  In  the  course 
of  this  negotiation,  and  in  or  about  July,  184d,  Wickham 
called  at  the  PlaintiflTs  house,  and  left  with  him  a  balance 
sheet  purporting  to  show  the  state  of  the  affairs  of  the 
bank  at  Midsummer,  1819.  In  this  balance  sheet  the 
amount  of  monies  due  to  customers  was  represented  as 
11,011/.,  and  the  surplus  of  assets  over  liabilities  as 
2,638L  The  Plaintiff  was  aware  that  Wickham  took  no 
active  part  in  the  affairs  of  the  bank,  and  that  Bailey  was 
the  managing  partner ;  and  he  afterwards  spoke  to  Bailey 
about  this  balance  sheet,  and  was  assured  by  him  that  it 
was  correct.  After  a  long  negotiation,  during  which  the 
Plaintiff,  who  was  intimate  with  both  Wickham  and 
JBailey,  never  inspected  the  books  nor  took  any  means  to 
test  the  accuracy  of  the  balance  sheet,  the  transaction  was 
completed  in  the  early  part  of  the  year  1850,  and  a  deed 
of  partnership,  dated  1st  March,  1850,  was  executed, 
under  which  the  Plaintiff  became  a  partner  entitled  to 
one-third  share  of  the  business,  for  which  he  gave  2,500/., 
which  was  paid  by  his  giving  up  a  sum  of  2,500/.  then 
remaining  due  from  the  other  partners  to  him,  out  of  a 
gum  of  3,000/.  which  he  had  lent  them.  The  Plaintiff 
deposed  that  the  balance  sheet  was  produced  in  the 
presence  of  Wickham  at  the  time  of  the  execution  of  the 
deed  of  partnership,  and  was  referred  to  as  the  basis  of 
such  partnership. 

The  partnership  continued  till  1851,  during  the  whole 
of  which  time  the  Plaintiff  remained  without  inspecting 
the  books  or  taking  any  part  in  the  business,  and  had  no 
suspicion  that  any  misrepresentation  had  been  made  to 

him. 
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1858.        him.     The  other  partners  made  no  complaint  of  his  not 
^^^^^^^^      assisting  in  the  carrying  on  the  business,  and  there  was 
V.  some  evidence  to  show  that  Bailey  objected  to  his  mter- 

WicKHAM.  fgrjjjg  in  it.  In  1854  an  arrangement  was  come  to  for 
transferring  the  business  to  the  Hampshire  Banking 
Company,  and  it  was  then  discovered  that  Oattrill^  a 
confidential  clerk,  who  had  in  reality  been  the  principal 
manager  of  the  affairs  of  the  bank,  and  who  died  about 
the  time  of  the  transfer  to  the  Hampshire  Banking  Com- 
pany, had  for  years  been  plundering  the  bank  to  an 
enormous  extent,  and  that  it  was  completely  insolvent 
This  led  to  an  investigation,  by  means  of  which  the 
Plaintiff  discovered  that  the  balance  sheet  which  had  been 
delivered  to  him  in  1849  completely  misrepresented  the 
affairs  of  the  bank,  and  that  the  balances  due  to  customers 
which  were  there  represented  as  amounting  to  Il,01l2i| 
amounted  in  fact  at  that  time  to  26,747/.,  so  that  the 
bank  was,  at  the  time  when  the  balance  sheet  was 
delivered,  insolvent  to  the  extent  of  about  13,000/. 

The  Plaintiff,  after  some  attempts  at  negotiation,  com- 
menced an  action  at  law  against  Bailey  and  Wicklutm, 
on  the  ground  of  fraudulent  misrepresentation.  Wickham 
died  before  the  declaration  was  delivered,  and  the  action 
was  prosecuted  against  Bailey  alone.  The  Plaintiff 
obtained  a  verdict,  and  the  damages  were  referred  to 
arbitration.  The  arbitrator  awarded  11,800/.  damages, 
and  ordered  the  costs  of  the  reference  and  the  award  to 
be  paid  by  the  Defendant ;  but  the  Plaintiff,  owing  to  the 
state  of  Bailey's  circumstances,  recovered  only  about 
300/.  from  him.  The  Plaintiff  then  filed  his  bill  against 
Bailey  and  the  executors  of  Wickham,  praying  that  the 
contract  of  partnership  might  be  set  aside  and  the  2,500/. 
repaid  with  interest;  that  the  Defendants  might  be 
decreed  to  execute  to  the  Plaintiff  a  sufficient  indemnity 

against 
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against  the  debts  and  liabilities  of  the  concern^  and  to        1858. 
repay  him  what  he  had  already  paid  in  respect  of  such 
debts  and  liabilities. 


Rawlins 

V. 
WlCKHAM. 


It  appeared  from  the  evidence  in  the  cause  that  the 
books  of  the  bank  had  been  kept  in  the  main  with 
accuracy  till  the  year  1849,  from  which  time  Oattrill 
had  carried  on  a  system  of  falsifying  them,  and  that  the 
books  if  examined  would  readily  have  shown  that  the 
balance  sheet  delivered  to  the  Plaintiff  was  inaccurate. 
The  Court  however  was  satisfied  that  in  all  probability 
Wickham  was  not  aware  that  the  balance  sheet  was  in- 
accurate, and  there  appeared  some  reason  to  believe  that 
BaUey  also  was  not  aware  of  the  true  state  of  the  con- 
cern, both  partners  having  placed  great  confidence  in 
Gattrill 

Vice-Chancellor  Stuart  made  a  decree  in  favor  of 
the  Plaintiff  without  costs  (a),  and  from  this  decree  the 
executors  of  Wickham  appealed. 

Mr.  MalinSj  Mr.  Collier  and  Mr.  J.  H.  Palmer  for 
the  Plaintiff,  in  support  of  the  decree. 

The  evidence  shows  that  Mr.  Wickfiam  concurred  in 
representing  the  state  of  the  affairs  of  the  bank  to  be 
such  as  appeared  from  the  paper  handed  to  Mr.  Rawlins 
at  the  time  of  the  negotiation  for  a  partnership,  and  which 
was  produced  again  when  the  partnership  deed  was 
executed.  The  person  who  makes  such  a  representation 
to  a  person  who  enters  into  a  contract  on  the  faith  of  it 
must  at  least  make  it  good;  JEoans  v.  JBicknell  (&), 
JBurrawes  v.  Lock  (c),  Sugd.  V,  if  P.  (d).     We  do  not 

allege 

(a)   The  cate  it  reported  by  (c)  10  Vet.  470. 

Mr.  Giffard,  vol.  1,  p.  35.  {d)  13/A  td.  209. 

ih)  6  Vet.  174. 

Vol.  HI.  Y  D.J. 
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1858.       that  Wichham  knew  this  representation  to  be  untruey  but 


Rawlins 


he  bad  full  means  of  knowing  whether  it  was  true  or  not^ 
V.  and  for  the  present  purpose  he  stands  in  the  same  positiop 

as  if  he  had  actually  known  it  to  be  untrue ;  Sadler  v. 
Lee  (a),  Marsh  v.  Keating  (6).  There  was  then  a  repre- 
sentation made  as  an  inducement  to  Mr.  Rawlins  to  enter 
into  the  partnership,  which  representation,  as  it  turns  out, 
was  in  a  most  material  particular  untrue.  Such  a  mis- 
representation as  this  avoids  the  contract,  and  the  Plaintiff 
is  entitled,  as  between  himself  and  the  other  parties  to 
the  contract,  to  be  placed  in  the  same  position  as  if  it  had 
never  been  entered  into;  Pulsford  v.  Richards  (c), 
Edwards  v.  JU  'Leay  (d).  Blair  v.  Bromley  (e),  shows 
that  Bailey* s  representations  would  bind  Wichham  as  his 
partner,  even  supposing  Wichham  not  to  be  treated  as 
having  made  any  express  representations  himself.  Bailey 
was  Wichham^s  agent  for  the  purpose  of  making  the 
representations,  and  Wichham  is  civilly  responsible 
for  them ;  Fuller  v.  Wilson  (f).  The  cases  at 
common  law  are  in  our  favor,  and  proceed  on  the  same 
principles  as  those  in  equity;  Hem  v.  Nichols  (g), 
Taylor  v.  Green  (A),  Wright  v.  Croohes  (i),  M^Dowall  v. 
Fraser  (A),  Schneider  v.  Heath  (J), 

Mr.  Bacon  and  Mr.  O.  Lahe  Russell  for  Wichham' s 
representatives. 

We  did  not  endeavour  to  induce  the  Plainti^*  to  enter 
into  the  concern ;  he  was  anxious  to  do  so;  .and  if  he  had 
been  informed  of  the  true  state  of  the  case  he  would  have 

entered 

(a)  6  Baiv.  324.  (g)  1  Salk,  289 ;  1  Scftif,  N. 

(b)  2  CL  if  Fin.  250.  K.  696. 

(c)  17  Beav.  87.  (A)  8  Car.  Sc  P.  316. 
{d)  G.  Coop.  308;  2  Sw.  287.          (t)  1  Scoil,  N.  R.  685. 
(f )  5  Hare,  642;  2  PtUll.  354.          (k)  1  Dougl.  260. 
(/)  3  Q.  B.  58.                                (/)  3  Campb.  606. 
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entered  iplo  it  ju$t  the  san^e.    The  representation  of  the       1858. 

state  of  t^e  affairs  of  the  bank  was  to  some  extent  iqcor-      n .  jT^r. 

recti  but  upon  the  whole  the  errors  were  i^pre  li^M^ly  tq  v 

deter  an  intending  partner  from   entering  the  concern 

than  to  tempt  him  into  it.     It  is  true  that  tl^e  amount 

of  debts  was  represented  as  smaller  than  it  really  was ; 

but,  on  the  other  hand,  the  amount  of  customers' monies 

at  the  bank  was  understated.    The  bank  might  have 

continued  to  prosper  had  it  not  been  for  the  frauds  of 

OattriU,  and  the  present  claim  would  never  have  been 

heard  of.     It  is  clear  on  the  facts  of  the  case,  that  the 

Plaintiff*  would  have  entered  the  concern  in  any  jevent, 

and  that  the  existence  of  a  few  errors  in  the  account  was 

immaterial ;  the  account  did  not  really  form  the  basis  of 

tbfi  contract  or  act  as  a  material  inducement.     But  if  it 

did,  the  Plaintiff  cannot  have  relied  on  it  as  being  a 

representation    by    Wickham,   for  he   well  knew   that 

Wickham  was  not  an  acting  partner,  and  had  no  personal 

knowledge  of  its  concerns.    The  Plaintiff  continued  in 

the  bank  for  years,  with  full  means  of  knowledge  as  to 

its  affairs,  and  if  he  considered  himself  to  have  any 

ground  of  complaint,  he  ought  to  have  come  here  sooner. 

The  Plaintiff  having  proceeded  at  law,  must  be  held  to 

have  elected  his  remedy,  and  to  be  debarred  from  all 

right  to  relief  here  which  he  might  otherwise  have  had. 

If,  however,  the  Court  is  against  us  on  all  these  grounds, 

the  proper  way  of  doing  justice  will  be  to  oblige  the  old 

partners  to  make  good  their  representations  by  debiting 

them  with  the  difference  between  the  amount  of  debt3 

appearing  on  the  account  and  the  real  amount  of  debts. 

Mr.  Malins  in  reply. 

There  was  no  laches  in  not  proceeding  to  test  the 
truth  of  the  representations,  the  Plaintiff  not  having  re- 
ceived any  information  to  lead  him  to  suspicion.     No 

Y  2  person 
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1858.       person  has  a  right  to  complain  that  too  much  faith  has 
Rawlins      ^^^  P"^  ^^  ^^^  o^"  assertions ;  Partridge  v.  Usbome  (a), 
».  Reynell  v.  Sprye  (6). 

WiCKHAM. 

Tlie  Lord  Justice  Knight  Bruce. 

This  is  a  suit  in  which  it  is  sought  to  enforce  a  fami- 
liar principle  in  a  state  of  circumstances  not  by  any  means 
of  an  ordinary  kind.  Its  object  is  to  relieve  the  Plaintiff 
from  the  effects  of  a  contract  of  partnership,  into  which 
it  is  his  case  that  he  was  led  by  material  and  important 
misrepresentations  relating  to  the  subject-matter  of  the 
contract,  which  were  made  to  him  on  the  part  of  those 
with  whom  the  contract  was  entered  into.  The  important 
facts  are  these.  The  Plaintiff,  who  had  been  a  member 
of  the  legal  profession,  was  living  as  a  country  gentle- 
man not  far  from  the  city  of  Winchester,  In  that  city  a  bank 
had  been  established  for  many  years,  which  was  considered 
respectable.  It  had  acquired  provincial  celebrity,  and 
was  reputed  to  have  enriched  more  than  one  of  those  who 
had  been  partners  in  it.  In  the  year  1848,  the  partnership 
consisted  of  three  gentlemen — Mr.  Jessett,  who  appears 
not  to  have  been  an  active  partner;  Mr.  Wickham,  also  not 
an  active  partner,  who  seems  (as  far  as  we  know)  not  to 
have  been  of  any  profession,  but  to  have  been  simply  a 
country  gentleman ;  and  in  the  third  place  Mr.  Bailey ^ 
who,  in  addition  to  being  a  banker,  was  a  practising  soli* 
citor  in  the  same  city,  officially  connected  with  the  cor- 
poration, and  apparently  having  the  confidence  of  the 
corporation  and  others.  Mr.  Rawlins^  the  Plaintiff, 
appears  to  have  been  on  terms  of  intimacy  with  Mr. 
Bailey  and  Mr.  Wickham,  and  to  have  lent  them  a  con- 
siderable sum  of  money,  exceeding  ^,500/.     Mr.  Jessett 

having 

(a)  5  Rwi.  232.  (6)    8   Hare,  222 ;   1    JDe  G. 

M.  4-  G.  65«. 


WiCKIIAM. 
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having  thought  of  retiring  from  the  partnership^  it  1858. 
occurred  to  Mr.  Rawlins^  or  to  Mr.  Bailey,  or  to  Mr.  ^^^^'^ 
Wickham,  that  it  might  be  desirable  for  Mr.  Rawlins  to  «. 

enter  into  the  bank  in  the  place  of  Mr.  Jessett,  and  the 
subject  became  one  of  much  discussion  among  Mr.  Raw- 
lins,  Mr.  Wickham  and  Mr.  Bailey.  A  protracted  nego- 
tiation ensued,  protracted  probably  through  the  difficulty 
which  Mr.  Bailey  and  Mr.  Wickham  seem  to  have  had 
in  arranging  the  terms  of  Mr.  Jessetfs  retirement.  Ulti- 
mately the  terms  were  settled,  and  in  1850  the  new 
partnership  was  formed,  and  Mr.  Rawlins  introduced  in 
the  place  of  Mr.  Jessett  to  one-third  share  of  the  busi- 
ness and  assets  of  the  bank,  for  which  introduction  he 
was  to  pay  2,500/.,  to  be  taken  out  of  the  debt  which  Mr. 
Wickham  and  Mr.  Bailey  owed  him.  This  transaction 
was  completed  in  the  early  part  of  1850,  and  an  instru- 
ment of  partnership  was  signed,  by  which  it  was  agreed 
that  the  partnership  should  continue  for  twenty-one 
years,  determinable  upon  twelve  months*  notice  by  any 
of  the  partners.  The  partnership  continued  for  some 
years  under  great  and  growing  dissatisfaction  upon  the 
part  of  Mr.  Rawlins,  who  was  displeased  with  some 
things  belonging  to  its  management,  and  complained, 
though  not  in  an  unfriendly  way.  The  other  gentlemen 
became  also  tired,  and  an  arrangement  was  made  for 
parting  with  the  business  to  a  joint-stock  company.  This 
was  done  in  1854,  a  little  more  than  four  years  after  the 
commencement  of  the  partnership.  Almost  simulta- 
neously with  this  transaction  died  the  principal  clerk  of 
the  establishment,  who  had  been  trusted  almost  exclu- 
sively, and  had  been  allowed  to  conduct  almost  entirely 
the  affairs  of  the  bank.  Upon  his  death,  the  amount  of 
money  found  in  his  house  caused  suspicion.  The  matter 
was  investigated,  and  it  was  discovered  that  frauds  of  an 
extensive  nature  had  for  years  been  practised  by  this 
confidential  clerk.     The  state  of  affairs  was  found  to  be 

very 
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Rawlins 


1868.  verjr  seridusi  ilnd  such  as  to  cause  gr^kt  loss  td  the  part- 
nlers.  This  led  to  suspicion  iipoti  the  part  of  Mr. 
v7  '  MaitHns  as  to  the  way  in  whichj  to  borrow  a  phrase  fVoin 
^"^o'^"-  iiriother  nation,  be  had  been  "  arranged"  in  the  matter. 
Further  investigation  persuaded  Mr.  Rawlins  that  bd 
had  beeti  defrauded  into  becoming  a  partner,  and  that 
gross  misrepresentatiotis  had  been  made  to  hidi  by  Mn 
Wichham  and  by  Mr.  Bailey,  And  in  fact  Mr.  Rawlins 
has  established  that  gross  misrepresentations  welre  riiade 
to  him,  which  must  be  attributed  to  both  of  theni; 
During  the  tiegotlations  for  the  partnership,  a  paper  was 
piroduced,  which  has  been  kept  by  Mr.  Rawlins  from 
that  time,  giving  an  ilccoUnt  of  the  assets  of  the  cohcerh. 
The  amourit  due  to  the  customers  df  the  bank  was  ther^ 
stated  to  be  11,000/.  and  a  fraction.  Upon  exainihatidti 
of  the  books  it  appears  that  the  real  amount  Exceeded 
this  by  many  thousand  pounds,  a  fact  which  an  exaini- 
nation  of  the  books  by  any  person  of  the  most  ordinary 
Competency  would  have  shown.  On  the  question  whe^ 
ther  a  fraud  Mras  perpetrated  I  heed  riot  go  further, 
though  I  do  not  think  that  the  evidence  shoWs  this  to 
have  been  the  only  fraud.  Was  there  any  excuse  for 
such  a  tnisrepresentatioh  ?  As  regards  Mr.  Bailey  thei^ 
was  none.  He  was  a  professional  man  taking  an  active 
part  in  the  affairs  of  the  bank,  and  it  was  his  duty  td 
know  them,  whether  he  did  or  not.  Mr.  Wickham  was 
an  inactive  partner,  knowing  but  little  of  its  affairs, 
attending  only  occasionally  at  the  bank,  not  meddling 
with  the  books,  and  probably  knowing  little  or  nothirtjf 
of  what  they  contained.  Still  he  was  a  partner,  li&d 
though  an  inactive,  not  a  sleeping  partner.  He  had  it 
right  to  examine  the  books,  and  as  between  him  and  il 
new  partner,  it  was  his  duty  to  know  their  content^: 
What  did  he  do?  He  joined  with  Mr.  Bailey  in  pro* 
ducing  the  statement  of  accounts  which  I  have  Aien- 
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timed,  aifid  in  ascribing  accuracy  to  it.  Now  he  ottgbt 
not  to  have  asserted  what  he  did  not  know  to  be  true. 
He  Ought  to  have  said,  "  It  may  be  true ;  I  have  a  good 
Opinion  of  Mr.  Bailey  and  Mr.  Gattrill,  but  I  am  not 
acquainted  with  the  books,  and  as  far  as  I  am  concerned 
you  must  look  at  them  for  yourself.**  He  did  not  do  so, 
but  joined  in  a  representation  which  was  not  true,  and 
for  etery  purpose  of  pecuniary  liability  the  case  is  the 
same  as  if  he  had  known  that  it  was  not  true.  It  was 
^liiUsibly  Argued  that  if  he  had  said  what  I  have  suggested, 
Mr.  Mawlim  would  still  have  acted  as  he  did,  having 
cdtfifidence  in  Mr.  Bailey ;  but  that  is  mere  matter  of 
upXtAotij  &nd  we  cannot  speculate  on  what  Mr.  Rawlim 
would  have  done  in  a  difierent  stat^  of  circumstances. 
titi  had  the  joint  assertion  of  the  two  on  a  matter  which, 
aa  between  him  and  them,  they  were  bound  to  know ;  and 
they  must  both  be  liable.  I  do  not  say  that  both  acted 
with  equal  immorality,  for  I  do  not  attribute  to  Mr. 
Wiekham  the  knowledge  that  Mr.  Bailey  had.  Mr.  Wick" 
haxk  became,  however,  for  every  purpose  of  this  suit, 
Answerable  for  a  misrepresentation  of  such  a  nature  as  io 
vitlnte  the  contract.  If,  therefore,  Mr.  Rawlins  had  dis- 
covered the  misrepresentation  earlier,  and  complained 
earliei^,  there  could  not  have  been  any  doubt  as  to  the 
retolt.  The  extraordinary  circumstance  is  the  duration 
of  the  partnership  for  four  years,  during  the  whole  of 
which  time  Mr.  Rawlins  might  have  inspected  the  books ; 
might  at  least  in  some  sense  have  done  so ;  for  I  am  not 
tetisfied  that  difficulties  would  not  have  been  thrown  in 
his  way,  or  that  Mr.  Bailey  would  not  have  objected. 
He,  however,  did  not  examine  them,  and,  improbable  as 
it  may  appear,  I  must  hold  that  Mr.  Rawlins  entered  into 
the  partnership  in  complete  ignorance  of  the  contents  of 
the  books,  and  continued  so  for  four  years.  Now  there 
iM  tdftny  piii't>oses  tot  which  a  gentleman,  in  the  position 
Mr.  Rawlins,  could  not  be  beard  to  say  that  he  did  not 

know 
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1858.       know  the  contents  of  the  books.     As  regards  many  per- 


Rawlins 


sons  it  was  his  duty  to  know  them ;  but  was  it  his  duty 
V.    '      as  between  himself  and  Mr.  Wickfiam  and  Mr.  JBailey, 
WicKUAM.     ^j^Q  jjj^j  brought  him  into  the  partnership  as  they  did  t 

I  think  not.  He  was  entitled  to  believe  iheir  repre- 
sentations to  be  accurate,  without  looking  at  the  books. 
He  was  entitled  to  continue  in  that  belief  until  ground 
for  suspicion  arose,  or  information  was  given  him  by  one 
of  the  partners.  No  such  information  was  given.  They 
did  not  complain  that  he  did  not  look  at  the  books,  and 
there  is  reason  to  believe  that  they  would  not  have  liked 
him  to  examine  them.  It  is  true  he  soon  became  dis- 
satisfied with  the  management  of  the  bank,  and  com- 
plained, but  not  in  an  unfriendly  spirit.  He  evidently 
did  not  consider  himself  to  have  been  defrauded ;  and  I 
am  of  opinion  that  until  the  death  of  the  wicked  clerk, 
who  was  so  mainly  instrumental  in  producing  the  misery 
before  us,  he  must  be  treated  as  having  been  ignorant  of 
having  been  defrauded.  I  think,  therefore,  that  his  case 
is  not  destroyed,  is  not  even  worsened  by  the  lapse  of 
those  four  years.  The  case  is  a  remarkable  one,  but  I 
think  that  the  Vice-Chancellor  has  taken  a  correct  view 
in  holding  the  rights  of  Mr.  Rawlins  to  be  the  same  as 
they  were  in  the  first  hour  after  the  partnership  was 
formed.  If,  indeed,  by  acts  done  by  him  as  a  partner 
the  Plaintiff  had  damaged  his  partners,  there  might  be 
ground  for  decreeing  compensation,  but  no  such  case 
has  even  been  suggested.  The  Plaintiff  does  not  appear 
to  have  interfered  in  the  business,  and  there  is  not  even 
ground  for  an  inquiry. 

It  has  been  ably  argued  that  justice  would  be  done  by 
adopting  what  is  said  to  be  an  analogy  to  a  jurisdiction 
exercised  by  the  Court  in  some  other  cases,  and  only 
charging  the  Defendant  with  the  difference  between  the 
amount  of  debts  represented  and  their  actual  amount, 

but 
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but  the  Plaintiff  has  a  right  to  elect  to  take  a  different 
course ;  he  is  entitled  to  say  the  misrepresentation  vitiated 
the  contract. 

There  is  another  singular  feature  in  this  case.  While 
Mr.  Wickham  was  still  living  an  action  in  respect  of  this 
misrepresentation  was  brought  by  the  Plaintiff  against 
him  and  Mr.  Bailey.  Before  declaration  Mr.  Wickham 
died ;  the  action  was  prosecuted  against  Mr.  Bailey ;  it 
went  against  him  and  damages  were  assessed  by  an  arbi* 
trator,  but  they  are  not  sufficient  as  Mr.  Rawlins  says 
to  make  good  the  whole  of  the  loss  sustained  by  him. 
It  seems  to  me  that  as  that  action  was  not  prosecuted 
against  Mr.  Wickham,  it  does  not  take  away  the  right 
to  proceed  against  his  estate  here,  but  if  anything  has 
been  or  shall  be  recovered  under  the  judgment  obtained 
in  that  action  it  must  of  course  after  satisfaction  of  so 
much  of  the  judgment  debt  as  consists  of  costs  go  in 
relief  of  Mr.  Wickkam^s  estate ;  and  the  decree  will  be 
varied  so  as  to  provide  for  this,  a  point  which  probably 
was  not  called  to  the  attention  of  the  Vice-Chancellor. 
I  am  obliged,  though  not  very  willingly,  to  hold  that  the 
decree  is  in  all  other  respects  right.  It  was  urged  that 
the  decree  should  have  given  costs  against  the  estate  of 
Mr.  Wickkam,  but  I  am  not  disposed  to  vary  it  in  that 
respect.  The  allegations  of  fraud  in  the  bill,  though 
not  such  as  to  deprive  the  Plaintiff  of  his  title  to  relief, 
are  stronger  than  the  circumstances  of  the  case  justify. 
On  this  ground  also  I  am  not  disposed  to  give  the 
Plaintiff  the  costs  of  the  appeal,  but  I  think  that  he  may 
receive  the  deposit. 

The  Lord  Justice  Turner. 
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This  is  an  appeal  from  a  decree  of  Vice-Chancellor 
Stuart,  setting  aside  a  purchase  by  the  Plaintiff,  Mr. 

Rawlint, 
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JRawUns,  of  a  share  in  a  banking  busineftB^  afld  directing 
accounts  and  enqufriesy  the  object  of  which  is  to  place 
Mr.  Rawlins  in  the  same  position  as  against  the  estate 
of  Mr.  Wickham,  as  he  would  have  been  had  no  partr 
nership  ever  existed.  I  cannot  but  feel  some  regret 
at  the  conclusion  to  which  I  feel  bound  to  eome^  a 
conclusiorf  which  agrees  with  that  arrived  at  by  tbd 
Vi<^-Chance]lor  and  my  learned  Brother,  for  I  tbink 
it  right  and  just  to  Mr.  Wickham  to  say  that  I  believe 
there  was  not  on  his  part  any  moral  fraud.  His  tSMe, 
however^  cannot  be  put  higher  than  this^  that  he  kfiew  tio* 
thing  of  the  affairs  of  the  bank,  but  unfortunately,  though 
knowing  nothing  of  them,  he,  during  the  treaty^  placed 
in  the  hands  of  Mr.  Ratplins,  as  being  An  accdiint  of 
those  affairs,  an  account  showing  debts  due  from  the 
firm  to  customers  to  the  amount  of  about  11,000/.  only^ 
whereas  it  is  now  proved  that  the  debts  amounted  to 
more  than  26,000/.  The  delivery  of  that  account  by 
Mr.  Wichham  to  Mr.  Rawlins  cflltmot  be  oofisidered 
otherwise  than  as  a  representation  to  Mr.  Rawlhu  by 
Mr.  Wickkam  that  the  concern  was  indebted  Onljr  to  the 
extetit  of  11,000/.  Putting  the  case  of  the  representa- 
tions of  Mr.  Wickham  on  the  most  favorable  ground,  this 
was  a  representation  by  him  of  a  fact  of  the  truth  or 
falsehood  of  which  he  knew  nothing — and  it  Was  a  re- 
presentation which  must  have  formed  a  material  induce* 
ment  to  Mr.  Rawlins,  It  has  turned  out  that  this  re- 
presentation was  contrary  to  the  fact.  There  was  not  as 
I  think  any  moral  fraud,  but  there  was  legal  fraud,  and 
the  result  of  this  is  that  the  estate  of  Mr.  Wick/iam  must 
answer  for  the  fraud. 


It  is  unnecessary  to  enter  into  the  consideration  of  the 
principles  on  which  the  cases  on  this  subject  have  pro- 
ceeded. There  has  been  no  dispute  upon  those  prin- 
ciples>and  the  case  plainly  falls  within  them^     If  upoti  a 

treaty 
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treaty  for  purchase  one  of  the  parties  to  the  eontract 
nbakea  a  Representation  materially  affeoting  the  ddbject 
matter  of  the  contract,  he  surely  cannot  be  heard  to  say 
thai  he  kne^  nothing  of  the  truth  or  falsehood  of  that 
which  he  represented,  and  still  more  surely  he  cannot 
b6  allowed  to  retain  at}y  benefit  which  he  has  derifed  if 
the  representation  he  has  made  turns  out  to  be  UntruCi 
It  would  be  most  dangerous  to  allow  any  doubt  to  be 
cast  upon  this  doctrine^  To  do  so  would  be  to  open  a 
door  to  escape  in  all  the  cases  of  representation  as  td 
credit,  and  indeed  in  all  other  cases  of  false  representa- 
tion. It  was  attempted,  however,  to  distinguish  the  case. 
Mi.  George  Lake  JRussell,  who  argued  the  case  on  the  part 
df  the  Defendants  with  tnuch  earnestness  and  n^ith  great 
ability,  attempted  to  show  that  the  account  X,  delivered 
fay  the  late  Mr.  Wickham  to  the  PlaintiflT,  and  in  which  a 
most  material  misrepresentation  was  contained — the  mis-* 
tepresentation  as  to  the  customers'  balances — formed  no 
pttrt  of  the  basis  of  the  contract,  and  that  the  Plaintiff*a 
assertion  that  it  was  produced  at  the  meeting  when  the 
articles  of  partnership  were  executed  ought  not  to  be 
relied  on.  But  I  see  no  reason  to  distrust  the  Plaintiff's 
erideflce  on  this  point,  and  even  if  it  was  not  produced 
when!  the  partnership  deed  was  executed^  it  was  certainly 
j)roduced  in  the  course  of  the  treaty  for  the  purchase^ 
ar.J  could  not  but  have  formed  an  element  in  the  consi- 
deration of  it.  For  what  other  purpose  could  the  ac- 
count have  been  produced?  It  was  argued,  however, 
for  the  Defendants,  that  upon  the  facts  in  proof  before 
us  it  must  be  taken  that  the  Plaintiff  could  not  have 
relied  on  the  account,  that  he  would  have  joined  the 
bank  whether  solvent  or  insolvent;  and  it  was  well  put 
in  argument  that  the  Plaintiff  could  not  have  relied  on 
the  late  Mr.  Wickkam's  representations,  as  he  knew  hith 
not  to  have  taken  any  active  part  in  the  concertis  of  the 
bank.    But  withotit  going  the  length  of  aaying  that  iti 

no 
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1858.  no  case  can  a  person  who  has  made  a  material  mis- 

^^^^^^^  representation  be  permitted  to  insist  that  it  was  not  re- 

V.  lied  on,  I  think  that  not  only  does  the  evidence  in  this 

WicKUAM.  ^^g  f^ji  ^gj.y  f^j.  gjiQj.^  Qf  ^jjat  would  be  required  to 

support  such  an  inference,  but  there  is  positive  evidence 
that  the  account  was  relied  on.  And  with  reference  to 
the  argument  that  the  Plaintiff  would  in  any  event  have 
joined  the  bank,  I  think  that  argument  quite  untenable. 
We  cannot  assume  from  what  was  done  in  ignorance  of 
the  misrepresentation  what  would  have  been  done  if  the 
misrepresentation  had  been  detected. 

The  argument  upon  the  Plaintiff's  knowledge  of  the 
late  Mr.  Wichham's  not  having  taken  any  active  part  in 
the  affairs  of  the  bank  struck  me  at  first  as  being  entided 
to  more  weight,  but  upon  consideration  I  am  satisfied 
that  we  ought  not  to  give  it  any  effect;  for  assuming,  as 
I  have  no  doubt  was  the  case,  that  the  late  Mr.  Wickham 
did  not  know  the  representation  to  be  untrue,  he  took  upon 
himself  to  afiirm  it,  and  it  cannot,  I  think,  lie  in  his  mouth 
or  in  the  mouth  of  his  representatives  to  say  that  it  was 
known  to  the  Plaintiff  that  he  had  no  means  of  knowing 
that  which  he  affirmed.  Still  less  I  think  can  it  be  said 
that  the  Plaintiff's  knowledge  of  the  late  Mr.  Wick/utm's 
having  taken-no  active  part  in  the  concerns  of  the  bank 
could  destroy  the  weight  and  credit  which  necessarily 
attached  to  the  account  from  the  delivery  of  it  by  him. 

Another  and  not  less  weighty  argument  was  urged  on 
the  part  of  the  Defendants,  founded  on  the  length  of 
time  since  the  execution  of  the  articles,  and  the  means  of 
knowledge  which  the  Plaintiff  has  had  since  that  time- 
It  was  not  indeed  said  that  the  Plaintiff  had  detected 
the  misrepresentation  before  the  sale  of  the  concern  to  the 
Hampshire  Banking  Company ;  but  it  was  said  that  he 
had  the  means  of  detecting  it  and  ought  to  have  done  so, 

and 


WiCKHAM. 


CASES  IN  CHANCERY.  819 

and  it  was  asked  on  what  ground  the  Defendants  were        1858. 

to  be  made  liable  to  the  Plaintiff  for  acts  which  were      ^^'^^ 

.         Rawlins 

done  during  the  continuance  of  the  partnership.     This  «. 

argument,  it  is  to  be  observed,  does  not  proceed  upon 
the  ground  of  acquiescence.  To  the  argument  put  on  that 
ground  it  would,  I  think,  be  an  answer  that  there  was 
no  knowledge  of  the  right,  and  so  far  as  the  argument 
rests  upon  the  Plaintiff's  means  of  knowledge,  the  case  of 
Harris  v.  Kemble{a)  seems  to  me  to  furnish  an  answer  to 
it.  That  was  a  suit  for  specific  performance  of  an  agree- 
ment by  the  Defendants  to  accept  from  the  Plaintiff  a  lease 
of  Covent  Garden  Theatre.  During  the  treaty  the  Plain- 
tiff had  made  an  incorrect  representation  of  the  profits  of 
the  theatre.  Sir  John  Leach  decreed  specific  perform* 
ance,  saying  that  the  Plaintiff,  in  making  the  representa- 
tions, must  be  understood  to  refer  to  certain  accounts 
mentioned  in  the  cause,  which  were  equally  open  to  the 
Plaintiff  and  the  Defendants,  and  not  as  speaking  from 
personal  knowledge,  and  that  those  accounts  upon  the 
face  of  them  justified  the  representation,  and  that  as  the 
Defendants  at  that  time  complained  of  the  imperfect  and 
irregular  manner  in  which  those  accounts  had  been  kept, 
and  had  been  informed  by  the  agent  through  whom  the 
communications  relating  to  the  lease  had  passed,  that  the 
Plaintiff  did  not  know  the  true  state  of  the  accounts  of 
the  theatre,  and  did  not  understand  the  nature  of  accounts 
or  of  profit  and  loss,  the  Defendants  could  not  reasonably 
say  in  a  court  of  justice  that  they  either  did  rely,  or  were 
warranted  in  relying  upon  the  representation  made  by 
the  Plaintiff,  or  were  misled  by  it.  The  case  was 
brought  on  appeal  before  Lord  Lyndhurst,  and  after- 
wards before  the  House  of  Lords.  Lord  Lyndhurst 
reversed  the  decree,  and  in  giving  judgment  said : — 
"  Misrepresentations  are   charged   to  have  been  made 

with 
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1858.       with  respect  to  the  profits   of  the  theatre  in  the  two 
y^^'"^      seasons  1819-20  and  1820-21.     It  is  said  on  the  other 

AAWLINB 

V.  side  that  Mr.  Harrison  or  the  parties  had  access  to  the 

WicKHAM.  jjQoks,  and  that  by  inspecting  and  examining  certain 
books  they  might  have  corrected  those  documents.  It 
appears  from  all  the  evidence  that  the  books  were  kept 
in  such  a  manner  as  to  render  it  extremely  diflSculti 
without  bestowing  a  great  deal  of  time  and  attention 
and  employing  the  skill  of  an  accountant,  to  derive  any 
certain  conclusion  from  them  ;  and  it  does  not  appear  in 
evidence  whether,  if  those  documents  had  been  examined 
6y  the  books,  the  errors  contained  in  them  could  have 
been  easily  detected ;  but  at  all  events  it  was  a  represen- 
tation made  by  Mr.  Harris  with  a  view  to  this  sgreementt 
with  a  view  to  the  fixing  of  the  terms  of  the  rent*** 
On  these  grounds  Lord  Lyndhurst  reversed  the  decree 
and  refused  specific  performancci  and  the  House  of  Lords 
affirmed  his  decision.  I  do  not  fail  to  observe  that  this 
was  a  case  of  specific  performance,  and  subject  to  die 
peculiar  rules  applicable  to  such  cases,  in  which  the 
Court  exercises*  a  discretion,  though  not  an  arbitrary  dis- 
cretion, and  that  the  case  is  a  direct  decision  only  upon 
the  question  whether  the  Court  will  enforce  specific  per- 
formance where  there  has  been  a  misrepresentation ;  stiU 
the  remarks  there  made  have  an  important  bearing  on  all 
cases  where  the  person  misled  might  have  detected  the 
misrepresentation.  That  case  has  also  an  important 
bearing  on  the  question  of  subsequent  conduct.  Various 
acts  had  there  been  done  under  the  agreement,  tending 
to  affirm  it  and  to  disable  the  Court  from  putting  the 
parties  in  statu  quo.  It  was  held,  however,  that  those 
acts  were  not  sufficient  to  induce  the  Court  to  decree 
specific  performance ;  and  here,  had  there  been  acts  by 
Mr.  Rawlins  which  would  have  made  it  difficult  to  put 
the  estate  of  Mr.  Wickham  in  the  same  position  as  if 
the  partnership  had   never  been   entered  into,  I  think 

that 
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ihat  ca^  ^nds  to  s)iow  that  tho^e  acts  must  have  b(S|Bn 
atroffg  to  induce  t)ie  Court  to  refuse  relief.  I  am  not 
^W^0»  howev^r^  that  any  acts  are  alleged  to  have  been 
dooe  by  Mr.  Rawlins  by  which  the  partnership  has 
masl^iBe4  loss.  Such  a  case,  if  it  existed,  ought  to  have 
bee^  alleged  and  proved  by  the  Defendants;  had  this 
been  done  it  would  have  been  right  to  direct  ^n  inquiry 
on  the  6u)h|ject;  but  Gliding  neither  allegation  nor  proof 
on  ihaX  he^ijd,  I  think  that  there  is  not  any  ground  for 
aa  enquiry. 
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It  was  strongly  urged  by  Mr.  Russell^  that  if  the  Court 
beM  the  PUintifF  entitled  to  any  relief,  the  proper  couVse 
-WiNild  be  to  (Jecree  the  estate  of  Mr.  Wickham  to  make 
go.o4  the  representations  contained  in  the  paper;  that 
is,  to  pay  the  difference  between  the  amount  of  debts 
there  admitled  and  the  real  amount.  But  what  are  the 
true  principles  by  which  the  Court  is  to  be  guided,  where 
a  person  has  been  led  to  enter  into  a  contract  through  a 
miareprjeseotation  made  by  the  other  party  to  it?  They  are 
dearly  laid  down  by  Sir  Thomas  Plumer  in  Clermont  v. 
Tcuburgh  (a),  and  are  correctly  stated  in  the  marginal 
note — ''  The  effect  of  partial  misrepresentation  is  not  to 
aJter  or  modify  the  agreement  pro  tantOy  but  to  des- 
troy it  entirely,  and  to  operate  as  a  personal  bar 
lo  the  party  who  has  practised  it**  That,  again,  was 
a  case  of  specijS/c  performance,  and  open  to  the  san^ 
observations  in  that  respect  as  Harris  v.  Kemble, 
but  Edwards  v.  M^Leay  (fi)  was  a  case  of  setting 
aside  a  contract.  In  that  case  the  Defendants  repre- 
aented  tbeniB,elves  to  be  absolute  owners  of  a  piessuage 
and  lands  at  Clapham,  a^d  sold  and  conveyed  them  to 
the  Plaintiff.      Jt  l^urned  wt  that  a  part  of  the  l^iid, 

material 
(a)  I  Jac.  ^  IT.  112.  (6)  G.  Coop,  308;  2  Sw.  2^7. 
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Rawlins 

WlCKHAM. 


material  to  the  enjoyment  of  the  rest,  was  an  encroach- 
ment  on  the  common,  and  that  the  vendors  had  not  a 
good  title  to  it  The  vendors  at  the  time  of  the  sale  did 
not  know  that  it  was  a  part  of  the  common,  but  they 
knew  facts  which  gave  them  reason  to  believe  that  it 
might  be  so.  On  this  ground  Sir  William  Grant  made 
a  decree  for  setting  aside  the  sale  and  repaying  the  pur- 
chase-money with  costs,  and  the  decree  was  affirmed  by 
Lord  Eldon,  That  case  is  conclusive  to  show  what  is 
the  course  of  the  Court  in  cases  of  this  description.  And 
how  should  it  be  otherwise ;  for  if  a  contract  is  obtained 
by  fraud,  it  is  for  the  party  defrauded  to  elect  whether 
he  will  be  bound.  He,  perhaps,  would  not  have  entered 
into  the  contract  at  all  if  he  had  known  the  real  facts ; 
it  is,  therefore,  impossible,  with  any  degree  of  justice,  to 
enforce  the  contract  against  him  in  any  part.  If  be  had 
discovered  the  misrepresentation  immediately  after  it  was 
made,  the  very  fact  of  its  having  been  made  would,  pro* 
bably,  in  a  case  like  the  present,  have  deterred  him  from 
going  further  with  the  matter.  It  has,  therefore,  been 
rightly  settled,  that  the  party  deceived  has  a  right  to 
have  the  contract  wholly  set  aside. 


A  question  was  raised  as  to  the  effect  of  the  action  at 
law  which  was  brought  on  the  same  grounds  as  the  pre- 
sent suit.  I  do  not  conceive  that  the  fact  of  the  survivor 
having  been  sued  at  law  can  free  the  estate  of  the  deceased 
partner  from  its  liability  in  equity,  where  alone  that  estate 
can  be  reached.  It  would  be  very  dangerous  to  lay 
down  any  such  doctrine,  a  consequence  of  which  would 
seem  to  be,  that  a  creditor  who  sued  a  surviving  partner 
at  law  for  a  debt  would  thereby  lose  all  right  against  the 
assets  of  the  deceased  partner.  I  think  that  the  decree 
is  substantially  right,  but  it  must  be  varied  as  my  learned 
Brother  has  proposed,  so  as  to  give   Mr.    WickkanCt 

estate 
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estate  the  benefit  of  anything  which  may  be  recovered  1858. 

from  Mr.  Bailey  at  law  beyond  the  costs  of  the  action.  ^T^''^^ 

,_.  Rawlins 

There  will  be  no  order  as  to  the  costs  of  the  appeal^  v. 

but  the  deposit  must  be  ordered   to   be   paid   to   the  Wickham. 
PlaintiS: 


MORRIS  V.  MORRIS.  .,     ,, 

Dec*  16. 
npHIS  was  an  appeal  by  the  Plaintiffs  from  an  order     Before  The 

of  Vice-Chancellor  Stuart  dismissing  the  bill  which      Just^cm 

was  filed  to  obtain,  among  other  things,  compensation  a  tenant  for 

out  of  the  estate  of  a  deceased  tenant  for  life  for  equitable  ?^®'  without 

^  impeachment 

waste   in  pulling  down  a  mansion-house  called  Clase-  for  waste, 

mont,  in  Glamorganshire.  th  "manrio^ 

house,  and 

In  June  1819,  Sir  John  Morris,  the  father,  settled  the  l'"'*^  *  ^•^'^ 
i»  o  .       -f  .  "*  *  more  de- 

barony  of  Shetty,  in  Glamorganshire y  and  other  estates,  sirable  sit- 
on  himself  for  life,  with  remainder  to  the  use  of  trustees  "noJh"  "Sartof 
for  1,000  years,  upon  trusts  for  raising  money  to  pay  off  the  settled 
certain  charges,  and  subject  thereto  to  the  use  of  trustees  ),j,  ^^^^\^  ^y^^ 

during  the  life  of  Sir  John   Morris  the  son,   without  P*"on«  «n- 
®  titled  in  re- 

impeachment   of  waste   (provided  the  same  should   be  mainder  filed  a 

committed  or  suffered  with  the  privity  or  assent  of  Sir  **"*  ^  o^^tain 

^         -^  compensation 

J.  MorriSy  the  son),  upon  trust  to  preserve  contingent  for  the  pulling 

remainder^,  and  to  permit  Sir  J.  Morris^  the  son,  to  re-  \^^^    It^was 

ceive  the  rents  during  his  life,  with  remainder  to  the  use  proved  that  the 

of  Sir  J.  Armine  Morris^  for  life,  without  impeachment  materials  of 

of  waste,  with  remainder  to  the  use  of  the  first  and  other  jh«oW  house 

had  been  em- 
sons  of  Sir  J.  A.  Morris^  successively  in  tail  male,  with  ployed  in 

ultimate  reversion  to  the  settlor  in  fee.  hS^-«^ 

new  one,  and 

there  was  no 

The  settlor  died  soon  after  the  date  of  the  settlement,        part  of  the 
and  Sir  J.  Morris^  the  son,  entered  into  possession.    At  materials  had 

Deen  sold. 

this  time  there  was  upon  the  settled  estates  the  mansion-  j/^/^^  ti,at  the 

house  of  Clasemont.    This  house  had,  for  various  rea-  J^^*  ^^  "?^ 

'  beendifmiited* 

Vol.  III.  Z  D.J.    sons, 
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1858.        sons,  become  undesirable  as  a  residence,  and  the  settlor 
had,  for  some  years  before  his  death,  shut  it  up,  and  had 

MORKIS  '  ''  ^ 

V.  made  some  preparations  for  building  another  at  SketUf, 

Morris.       ^^^^  ^^^^  ^f  ^^le  settled  estates.     In  1820,  at  which  time 

Sir  t/.  A.  Morris,  the  grandson  of  the  settlor,  was  about 
nine  years  old,  Sir  J.  Morris,  the  son,  pulled  down  the 
mansion  at  Clasemont,  and  soon  afterwards  completed 
the  new  one  at  Skeity,  which  was  much  superior  to  the 
old  one.  It  was  proved  in  the  cause,  as  satisfactorily  as 
such  a  fact  could  be  expected  to  be  proved  at  such  a 
distance  of  time,  that  the  bulk  of  the  materials  of  the 
old  house  had  been  employed  in  erecting  the  new  one, 
and  there  was  no  evidence  to  show  that  any  part  of  them 
had  been  sold. 

In  1847  Siry.  A.  Morris  obtained  an  injunction  to 
restrain  Sir  J.  Morris,  the  son,  from  cutting  down  oma- 
mental  timber  in  the  grounds  at  Clasemont  (a),  and  the 
order  granting  this  injunction  was  affirmed  by  Lord 
Cottenham  (&). 

Sir  J.  Morris,  the  son,  died  in  1855,  leaving  a  will, 
by  which  he  appointed  his  widow,  Lady  Morris,  his 
executrix. 

The  present  bill  was  filed  by  Sir  J,  A.  Morris  and  his 
eldest  son  against  Lady  Morris,  asking,  among  other 
things,  that  it  might  be  declared  that  the  pulling  down 
the  mansion-house  at  Clasemont  was  an  act  of  equitable 
waste,  and  that  an  account  might  be  taken  of  the  appli- 
cation of  the  materials,  and  of  the  profits  received  by  Sir 
John  Morris,  the  son,  from  them,  and  that  the  amount 
of  compensation  to  which  the  Plaintiffs  might  be  entitled 
in  respect  of  such  waste  might  be  paid  into  Court. 

Vice- 

(a)  15  Sim.  505.  (6)  11  Jur.  196. 
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Vice-Cbancellor  Stuart  dismissed  the  bill  without 
costs,  and  the  Plaintiffs  appealed.  The  bill  also  raised 
another  question,  but  as  the  Defendant,  upon  the  hearing 
of  the  appeal,  did  not  resist  a  decree  upon  that  part  pf 
the  case,  and  no  argument  took  place  upon  the  point,  it 
is  not  thought  necessary  to  notice  it  further. 

Mr.  MalinsKTid,  Mr.  Archibald  Smith,  for  the  Plain- 
tiffs. 


1858. 


AIORJUS 

.V. 

JioRais. 


The  case  involves  two  questions.  Whether  pulliqg 
down  the  house  was  an  act  of  equitable  waste,  and  if  so, 
whether  the  building  a  new  one  made  compensation  for 
it*  The  first  point  is  settled  by  Morris  v.  Morris  (a), 
and  by  Ihike  of  Leeds  v.  Lord  Amherst  (b).  As  to  the 
other  point,  there  is  no  authority  to  show  that  building  a 
bouse  in  a  new  site,  which  the  person  entitled  to  com- 
plain of  the  pulling  down  the  old  one  may. not  like  so 
well,  can  debar  him  from  complaining  of  the  wrongful 
act,  and  Duke  of  Leeds  v.  Lord  Amherst,  so  far  as  it 
goes,  tends  the  other  way.  Whatever  profit  the  tenant 
for  life  made  by  the  wrongful  act  he  must  account  for, 
and  we  are  therefore  entitled  to  such  an  account  as  we 
ask. 

Mr.  Bacon  and  Mr.  Speed,  for  the  Defendant. 

It  would  be  most  unreasonable  to  make  the  estate  of 
the  second  baronet  accountable  for  equitable  waste  in, a 
case  like  this.  The  settlor  shut  up  the  old  house  for 
years,  and  prepared  to  build  a  new  one.  The  first  tenant 
for  life  removed  the  materials  of  the  useless  mansion, 
and  employed  them  in  building  the  new  one  on  the  spot 
chosen  by  the  settlor.  There  is  no  evidence  that  a  single 
brick  was  sold;  the  materials  are  all  on  the  estate  still, 

and 

(a)  15  Sim.  505;  11  Jur.  196.  (6)  2  PhiU.  117. 
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1858.  and  the  persons  interested  in  the  estate  have  the  benefit 
of  them^  only  in  a  different  shape,  as  they  are  incor- 
porated in  a  much  better  and  more  convenient  house 
than  the  old  one. — [The  Lord  Justice  Turner.  Sup- 
pose a  succession  of  tenants  for  life,  each  of  whom 
chooses  to  remove  the  mansion  to  a  new  site.] — We  do 
not  allege  that  the  Court  would  not  have  granted  an 
injunction  to  restrain  the  pulling  down  the  house,  but  it 
has  been  done,  and  the  most  favorable  way  of  putting 
the  case  for  the  Plaintiffs,  is  to  say  that  the  question  now 
is,  what  damage  has  been  sustained,  to  which  the  answer 
must  be — less  than  nothing, — for  the  estate  has  been 
materially  improved.  But  that  is  not  the  true  way  of  put- 
ting the  case.  The  Court  does  not  in  these  cases  pro- 
ceed on  the  principle  of  giving  damages  for  a  tort,  but  on 
the  principle  that  a  tenant  for  life  is  not  to  be  allowed  to 
keep  in  his  own  pocket  money  which  he  has  acquired  by 
a  wrongful  act.  It  is  a  question  of  account  for  what  has 
been  received,  not  of  damages  by  way  of  penalty,  and 
here  nothing  has  been  received. 

Mr.  MalinSy  in  reply. 

It  is  true  that  there  is  evidence  that  the  settlor  intended 
to  build  a  house  at  Sketty,  but  there  is  none  that  he 
intended  to  pull  down  the  one  at  Clasemonl.  That  what 
has  been  done  is  upon  the  whole  advantageous  to  the 
estate  does  not  displace  our  case.  Pulling  down  the 
Clasemont  house  was  an  unlawful  act,  and  building  a 
house  elsewhere  cannot  be  set  off  against  it.  That  an 
act  is  beneficial  to  the  estate  does  not  make  it  lawful 
when  done  without  authority,  and  against  the  wishes  of 
those  who  have  a  right  to  insist  that  the  estate  shall  be 
kept  as  it  is,  and  who  have  a  right  to  form  their  own 
.  judgment  on  the  question,  whether  the  change  is  bene- 
ficial or  not. 

Lansdawne 


CASES  IN  CHANCERY.  tSH- 

m 

Lansdowne  v.  Lansdowne  (a),    Wellesley  v.  WeUei^        1858. 

ley  (J),  Micklethwait  v.  Micklethwait  (c\  were  also  re-  TT"^^ 

^^  ^  Morris 

ferred  to. 


The  Lord  Justice  Knight  Bruce. 

This  is  not  a  question  of  injunction,  for  the  act  of 
which  complaint  is  made  was  done  more  than  thirty 
years  ago.  It  is  a  mere  question  of  equitable  debt,  in 
considering  which  we  must  look  to  the  particular  circum- 
stances of  the  case.  That  it  was  a  reasonable,  a  judi- 
cious, and  a  beneficial  thing  to  pull  down  the  house  at 
Clasemant,  and  to  use  the  materials,  so  far  as  they  could 
be  used,  for  building  the  mansion  at  Sketty^  is  perfectly 
dear ;  but  I  agree  with  Mr.  Malins,  that  an  act  may  be 
reasonable,  may  be  judicious,  may  be  beneficial  to  all  the 
persons  interested  in  a  settled  property,  and  yet  it  may 
be  an  act  prohibited  to  a  tenant  for  life,  if  a  person 
interested  in  remainder  chooses  to  interfere.  I  do  not 
put  the  case,  therefore,  merely  on  the  reasonableness,  on 
the  judiciousness,  and  on  the  beneficial  nature  of  what 
was  done,  but  they  are  ingredients  in  it.  The  estate  has 
been  benefited  by  what  has  been  done,  and  the  Plaintiffs 
are  receiving  that  benefit.  Still,  if  it  had  been  shown,  or 
were  in  any  degree  likely,  that  any  part  of  the  materials 
of  the  old  house  had  been  sold,  probably,  notwithstand- 
ing the  much  larger  expenditure  on  the  construction  of 
the  new  mansion-house,  the  assets  of  the  second  baronet 
would  have  been  held  liable  to  account.  Here,  however,. 
there  is  no  evidence  that  any  part  of  the  materials  was 
sold,  and  the  probability  is,  that  no  part  or  no  substantial 
part  of  them  was  sold.  There  is  evidence  that  most  oC 
the  materials,  probably  all  the  materials  that  were  of  any 

value^ 

(a)  1  Afodtf.  116.  (c)  Supra f  vol.  i,  p,  504, 

(b)  6  Sim.  497. 
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Moititti 

M'OKHlt. 


value,  were  applied  in  building  the  present  mansion- 
bouse  in  a  proper  position  upon  the  estate.  In  my 
judgment  it  would  be  unjust^  and  would  be  stretching  a 
rule  beyond  its  reason,  to  make  the  tenant  for  life  account 
for  the  materials  of  a  mansion-house  on  the  estate,  wisely 
pulled  down,  when  the  materials  have  been  so  applied  in 
rebuilding.  I  am  of  opinion,  therefore,  that  in  the  cir- 
cumstances of  the  present  case,  there  is  no  ground  for 
directing  an  account  of  equitable  waste,  and  the  bill  ought 
to  remain  dismissed,  as  far  as  it  relates  to  the  materials  of 
the  Clasemont  house. 


The  Lord  Justice  Turner. 

I  do  not  rest  my  decision  in  this  case  upon  the  fact  of 
the  estate  having  been  improved  by  the  building  of  the 
new  mansion-house,  and  the  pulling  down  of  the  old  one; 
for  I  am  not  at  all  satisfied  that  the  question  of  improve- 
ment or  no  improvement  is  one  by  which  the  Court 
ought  to  be  guided.  I  apprehend  that  the  principle  upon 
which  the  Court  proceeds  in  these  cases  is,  that  the  tenant 
for  life  of  an  estate  is  liable  to  account  in  equity  fot 
profit  derived  by  him  from  an  improper  user  of  his  legal 
powers,  in  committing  equitable  waste.  If,  therefore,  the 
materials  of  this  house  had  been  sold,  and  the  deceased 
tenant  for  life  had  received  the  proceeds,  in  my  opinion 
this  would  have  been  a  case  for  an  account.  But  all 
that  can  be  said  in  the  present  case,  as  to  any  benefit 
that  has  been  derived  by  the  deceased  tenant  for  life,  is 
this — that  he  enjoyed  the  use  of  the  materials  of  the  old 
house  during  his  life,  in  a  different  state  from  that  in 
which  they  originally  existed  on  the  estate.  They  re- 
mained on  the  estate,  but  they  remained  as  materials 
attached  to  a  new  house,  and  not  to  the  original  house  to 
which  they  were  formerly  attached ;  and  I  do  not  find 
any  evidence  in  the  case  that  there  has  been  any  sale  of 

the 
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the  materials,  or  any  other  profit  derived  by  the  tenant  1858. 
fpr  life,  than  by  the  enjoyment  of  the  materials  in  an 
altered  state.  I  think  that  such  enjoyment  is  not  the 
subject  of  an  account  of  profits,  but  that  the  right  to 
such  an  account  arises  only  where  the  tenant  for  life  has 
disposed  of  the  materials  and  received  the  profits.  I  am 
of  opinion,  therefore,  that  this  part  of  the  bill  was  rightly 
dismissed. 


EDWARDS  WOOD  v.  MARJORIBANKS. 

Dec.  17, 18. 
rriHIS  was  an  appeal  by  the  Plaintiff  from  a  decree     Before  The 

of  Vice-Chancellor  Stuarf,  for  specific  perform-        twes. 
ance  of  a  contract  for   the  purchase  of  an  advowson,  An  agreement 
without  any  compensation  for  an  alleged  deficiency  in  ^^^^^jJo"^* 

value.  for  a  certain 

sum  was 
_,  _  ,  n    1  .11      i.  o.     *n*<le»  nothing 

The  vendors   were  the  trustees  of  the  will  of  Sir  being  said  by 

JEdmund  Antrobus  deceased,    under  which   they  had  a  ®****^^  vendor 

'  ,  •'  ^     or  purchaser  at 

])Ower  of  sale  with  the  concurrence  of  the  present  Sir  to  the  income 
JSdmund  AntrobuSy  the  tenant  for  life.  In  1857,  the  Plain-  ^'he  titirwas 
tiflf  offered  them  2,800Z.  for  an  advowson  of  which  they  accepted,  but 
had,  under  the  will,  power  to  dispose.     This  offer  was  pietion  the 

accepted,  and  on  29th  May,  1857,  a  written  contract  for  purchaser  dis- 

*^       '  .  .  ,         ,      covered  that 

sale  was  entered  into,  the  present  Sir  JE.  Antrobus,  the  the  income  of 

tenant  for  life  under  the  will,  concurring.    The  contract  chareed'wiTh* 

said  nothing  as  to  the  income  of  the  benefice,  nor  was  the  repayment 

^.  \     1  •       ^,  ,  of  a  sum  of 

any  question  asked  by  the  purchaser,  or  any  represen-  money  \^^ 

tation  made  by  the  vendors  on  that  subject  during  the  rowed  from 

.    .  "L,  1  1  1.  1  1  ^i.     Queen  Annei 

Degociation.      The  vendors  delivered  an  abstract,   the  Bounty  for 

purchaser  accepted  the  title,  and  forwarded  the   draft  rebuilcfing  tha 

*  r  '  parsonage,  of 

conveyance ;  which  cbargo 

the  vendor 
was  aware.     Held^  that  the  purchaser  was  not  entitled  to  specific  performance  with 
an  abatement. 

Per  the  Lord  Justice  Turner,     Whether  a  defect  from  which  the  purchaser  cannot 
niitain  any  loss  except  in  the  event  of  a  re-sale  is  a  subject  for  compensation,  quaere. 


sso 
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Edwards 
WdoD 

V. 

MaRJORI' 

BANKS. 


-conveyance ;  but  before  completion  the  Plaintiff  dis* 
covered,  by  search  at  the  office  of  Queen  Anne*s 
Bounty,  that  the  income  of  the  benefice  was  subject 
to  a  charge  in  tlie  usual  form  for  a  sum  of  696^ 
borrowed  from  the  Commissioners,  and  expended  in 
rebuilding  the  parsonage,  with  the  privity  of  the 
present  Sir  E,  Antrobus  as  the  patron,  only  a  small 
part  of  which  sum  had  been  repaid.  The  Plaintiff 
then  claimed  compensation,  which  the  vendors  de- 
clined to  give;  and.  the  Plaintiff  continuing  to  insist 
upon  it,  the  vendors  gave  notice  to  determine  the  con- 
tract. Upon  this  the  Plaintiff  filed  his  bill  for  specific 
performance,  with  compensation.  The  Vice-Chancellor 
held  that  he  was  not  entitled  to  compensation,  and  as 
he  preferred  specific  performance  without  compensation 
to  giving  up  the  contract,  a  decree  was  made  for  specific 
performance  without  compensation,  and  the  Plaintiff 
was  ordered  to  pay  the  costs  of  the  suit. 

Mr.  Malins  and  Mr.  Schomherg  for  the  Plaintifil^  in 
support  of  the  appeal,  referred  to  Nelthorpe  v.  Hoi" 
gate  (a),  Edwards  v.  M^Leay  (6),  Bumell  v.  Broum  (c), 
MilUgan  v.  Cooke {d)^  Dale  v.  Lister  {e). 

Mr.  Bacon  and  Mr.  Hobhouse,  for  the  Defendants, 
were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. 


In  a  suit  instituted  by  a  purchaser  for  specific  per- 
formance, with  an  abatement,  he  has  obtained  a  decree, 
but  only  for  specific  performance  without  an  abate- 
ment, and  has  been  ordered  to  pay  the  costs  of  the  suit. 

Not 

(a)  1  Co//.  203.  ((/)  16  Ve»,\. 

(b)  G.  Coop.  308;  2  Sw,  287.  (e)  Ibid.  7. 

(c)  1  Jac,  ^  W.   168. 
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Not  being  pleased  with  this  catastrophe,  he  has  brought 
the  matter  hither,  and  we  have  to  say  whether  he  ought 
to  have  been  held  entitled  to  compensation,  and  whether 
it  was  right  to  order  him  to  pay  the  costs. 

The  matter  stands  substantially  thus  :  The  owner  in 
fee  of  an  advowson  held  by  a  good  title,  and  free  from 
incumbrances,  contracts  to  sell  it.  After  the  contractf 
the  purchaser  comes  to  the  vendor,  and  says,  '*  It  seems 
to  me  that  I  have  agreed  to  give  too  much  money  for 
this  advowson :  I  thought  that  the  income  of  the  living 
was  more  than  it  proves  to  be.  I  considered  the  income 
to  be  of  such  and  such  an  amount,  whereas  I  find  it  to 
be  only  of  such  and  such  an  amount.  I  therefore  re^ 
quest  you  to  allow  an  abatement  from  the  purchase- 
money  proportionable  to  the  difierence.''  Says  the 
vendor:  ''  I  must  decline  to  do  so;  I  was  and  am  unwil- 
ling to  sell  for  less  than  what  was  agreed  upon  :  I  pro- 
ceeded on  my  notion  of  the  value,  and  you  on  yours. 
You  must  be  taken  to  have  formed  your  own  opinion  on 
grounds  which  you  thought  good.  But  I  am  willing  to 
give  up  the  contract."  "  No,"  says  the  purchaser,  '*  I 
had  rather  have  the  advowson,  even  paying  what  I 
agreed  to  give.  I  will  have  the  advowson,  with  an- 
abatement  founded  on  the  calculation  that  I  have  men- 
tioned, or  else  I  will  put  you  into  Chancery."  "  Be  it 
BO,"  says  the  vendor,  and  into  Chancery  they  go.  This 
is  the  view  I  take  of  the  case,  but  it  is  a  view  which 
seems  to  show  the  Plaintiff's  contention  so  absurd, 
that  it  may  be  probably  right  to  state  the  facts  more  in 
detail. 


1858. 


It  seems  that,  some  years  before  the  contract  in  ques- 
tion, the  incumbent  of  the  living  became  desirous  of  re^ 
building  the  parsonage,  and  in  order  to  raise  money  for 
diat  purpose,  he  resorted  to  the  ordinary  and  well-knownr 

course 
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course  of  borrowing  money  from  Queen  Anne^s  Bounty, 
on  the  terms  usual  in  such  cases — namelyi  that  out  of 
the  income  of  the  living,  the  interest  on  the  sum  bor- 
rowed should  be  kept  down,  and  a  certain  portion  of  the 
principal  be  repaid  annually.  The  tenant  for  life,  who 
may  be  regarded  as  one  of  the  present  vendors,  was  the 
patron  at  that  time,  and  he  therefore  must  probably 
have  known  of  this  transaction ;  he  did  know  of  it 
Whether  he  remembered  it  at  the  time  of  entering  into 
the  contract  for  sale  is,  in  my  view,  immateriaL  At  the 
time  neither  of  the  treaty  nor  of  the  contract  is  the  in* 
come  of  the  benefice  mentioned.  The  purchaser  offers 
a  certain  sum,  not  informing  the  vendors  on  what  basis 
of  calculation  the  ofier  is  founded.  The  vendors  accept 
the  offer,  and,  in  my  view,  they  were  not  guilty  of  the 
least  impropriety  of  conduct,  of  the  least  breach  of  duty, 
in  doing  so  without  mentioning  the  charge,  assuming 
them  all  to  have  been  aware  of  its  existence.  Had  they 
been  asked  a  question,  had  they  been  told  what  were  the 
elements  of  (he  calculation  made  by  the  purchaser, 
what  was  the  inducement  to  make  the  offer;  or  if  they 
had  had  any  reason  to  believe  the  purchaser  misled,  or 
ignorant  of  the  circumstances  of  the  property,  they  might 
have  been  bound  to  make  compensation.  But  not  one 
of  these  circumstances  exists  here.  For  aught  that 
appears,  each  vendor  had  reason  to  believe  that  the  pur- 
chaser knew  every  circumstance  connected  with  the  pro- 
perty. If  he  did  not,  why  did  he  not  make  inquiry? 
He  might  have  applied  to  the  incumbent,  to  the  parish 
clerk,  to  the  churchwardens,  to  any  one  acquainted  with 
the  parish  business.  He  might  have  gone  to  the  office 
of  Queen  Annes  Bounty.  To  that  office  he  does  go, 
apparently  of  his  own  accord,  after  entering  into  the 
contract  Why  did  he  not  go  before,  if  the  matter  was 
of  interest  to  him?  Though  he  had  been  a  man  of  busi- 
ness, he  shuts  his  eyes  against  what  he  might  have  ascer- 
tained 
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tained  by  opening  them.  This  was  not  a  concealed  in- 
cumbrance^ not  a  latent  vice,  but  a  charge  to  which  he 
must  have  known  that,  by  the  general  law,  every  living 
is  liable,  and  to  which  he  might  have  ascertained  by  the 
easiest  inquiry  that  this  living  was  subject.  I  repeat 
that  the  case  might  have  stood  differently  if  the  vendor 
or  vendors  had  had  reason  to  suppose  the  purchaser 
ignorant  or  misled.  It  is  not  every  circumstance  con- 
nected with  the  property  under  treaty  that  a  vendor  is 
bound  to  mention  :  as  is  well  known,  ''  aliud  est  celare, 
aJhtd  tacerey  Such  cases  as  Edwards  v.  M*Leay^ 
and  Nelthorpe  v.  Holgate,  have  nothing  in  common 
vHth  the  present,  in  which  the  bill  and  the  appeal 
are,  in  my  opinion,  equally  unreasonable  and  without 
foundation. 


1868. 

Edwards 
Wood 

V. 

Marjori- 

BANKS. 


ITie  Lord  Justice  Turner. 

I  am  of  the  same  opinion,  and  for  the  same  reasons. 
We  are  not  here  upon  the  question  whether  the  contract 
might  have  been  set  aside.  As  to  compensation,  I  would 
pot  another  case  :  suppose  the  Bishop  required  an  addi- 
tional curate  to  be  employed,  could  compensation  be 
claimed  for  that  ?  I  do  not  mean  to  give  any  opinion 
on  the  question  which  was  mooted  in  the  course  of  the 
argument,  whether  the  doctrine  of  compensation  applies 
in  cases  where,  if  a  purchaser  does  not  sell,  he  sustains 
no  loss  from  the  deficiency  of  which  he  complains. 
Here  if  the  purchaser  does  not  sell,  the  only  loss  he 
suffers  is  that  the  clerk  whom  he  presents  will  have  a 
less  income.  I  doubt  whether  such  a  case  is  one  for 
compensation,  but  the  question  seems  to  me  one  of  much 
difficulty,  and  I  do  not  give  any  concluded  opinion 
upon  it. 
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Dec.  3,  4,  14, 
15,  20. 

Before  l"ke 

Lard 

Chancellor 

Lord 

Chelmsford. 

Under  a  cove- 
nant that  if 


SCOTT   V.  THE   CORPORATION   OF 

LIVERPOOL. 

rp^HIS  was  an  appeal  Trom  a  decree  of  Vice-Chancellor 
Stuart  dismissing  the  Plaintiff's  bill  with  costs. 


The  case  is  reported  below,  in  the  first  Yolume  of 

Mr.  GiffarcTs  Reports,  page  216.    The  following  state- 

the  covenantor  ment  of  the  facts  is  taken  from  the  Lord  Chancellor's 

do  or  omit  a      y    , 

certain  act,  he  Judgment: — 

will  pay  to  the 

covenantee  The  bill  was  filed  for  the  purpose  of  obtaining  an 

•uch  damages  i       rii   •     •/*»  o        •      ^ 

as  a  third  per-  account  of  works  done  by  the  Flaintin  for  the  Cor- 
son shall  poration  of  LiverpooL  and  of  money  due  in  respect 
award,  there  la  ^  r      >  j  .  r 

(in  the  absence  thereof^  under  an  agreement  dated  6th  November,  1851. 

of  fraud)  no 

The  Corporation  having  acquired,  under  the  authority 
of  Acts  of  Parliament,  powers  enabling  them  to  supply 
the  borough  of  Liverpool  and  its  neighbourhood  with 
water,  and  being  desirous  of  constructing  new  and 
additional  waterworks,  caused  to  be  printed  and  cir- 
culated a  specification,  headed,  ''Specification  to  be 
observed    by  the  contractor    for  constructing   certain 

reservoirs 

according  to 

the  determination  of  the  employers*  engineer,  exercise  such  due  diligence  as  would 
enable  the  works  to  be  completed  according  to  the  contract,  the  employers  might  put 
an  end  to  the  contract,  and  that  the  contractor  should  be  paid  such  sum  as  the 
engineer  should  determine  to  have  been  reasonably  earned  for  work  actually  done. 
The  contract  having  been  put  an  end  to  under  this  provision,  the  contractor  filed 
a  bill  against  the  employers  and  their  engineer,  complaining  of  undue  delay  on  the 
part  of  the  latter  in  awarding  the  amount  earned  by  the  contractor,  and  seeking 
payment  of  what  was  due  upon  the  contract,  but  did  not  establish  any  case  of  fraud 
or  collusion  against  the  engineer : — Heldy  that  the  bill  was  properly  dismissed  with 
costs. 

There  is  no  difference  between  Law  and  Equity  as  to  the  construction  or  operation 
of  such  an  agreement. 


demand  at  law 
or  in  eauity 
unless  the 
award  is 
made. 

A  contract 
for  the  per- 
formance of 
works  con- 
tained a  pro- 
vision that  if 
the  contractor 
should  not, 
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reservoirs  and  other  works  to  be  made  in  the  county  of        1868. 

Lancaster  for  and  on  behalf  of  the  mayor,  aldermen 

and  burgesses  of  the  borough  of  Liverpool^  being  part 

of  the  works  authorized  and  required  in  and  by  *  The    l^,^'bpool!* 

Liverpool  Corporation   Waterworks    Act,    1847/   and 

*  The  Liverpool  Corporation  Watei*works  Amendment 

Act,  1850,'  and  the  Acts  incorporated  therewith." 

The  specification  referred  to  included  three  proposed 
contracts,  for  one  of  which  only  the  Plaintiffs  ten* 
dered,  distinguished  as  No.  5,  and  which  comprehended 
the  formation  of  a  reservoir  called  '^  The  Rivington 
Reservoir." 

This  contract  the  Plaintiffs  undertook  to  perform  for 
66,262^  %s.  8d,,  and  their  tender  having  been  accepted 
by  the  Corporation,  the  agreement  before  mentioned 
was  entered  into,  by  which  the  Plaintiffs  covenanted 
with  the  Corporation  to  construct,  complete  and  deliver 
up  the  works  comprised  in  the  contract  No.  5  for  the 
price  aforesaid,  and  to  observe  and  perform  all  things 
mentioned  in  the  specification  on  their  part  to  be 
observed  and  performed. 

There  were  annexed  .to  the  specification  certain  ge- 
neral conditions.  By  one  of  tiiem  it  was  provided  that 
the  contractor  should  find,  provide  and  supply  all  labour, 
machinery  and  materials  necessary  or  proper  for  the 
works,  (except  certain  iron  castings  and  other  materials 
therein  mentioned,)  and  that  the  sums  and  prices  men- 
tioned and  set  forth  in  the  tender  of  the  contractor 
should  (subject  to  the  conditions  of  the  specification 
and  of  the  contract  entered  into  by  the  said  contrac- 
tor) be  the  consideration,  and  should  be  accepted 
by  him  in  full  satisfaction  and  discharge  for  all  and 
every  description  of  work  done,  executed  and  performed 

in 
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1858.       in  and  about  and  incident  to  the  works  mentioned  and 

'^•^^''^'^      described  or  otherwise  referred  to  in  the  specificatioa 
Scott 

V.  and  in  the  drawings  therein  referred  to  or  intended  so 

Corporation  of  ^^  jj^  whether  the  same  should  be  incident  or  necessary 

Liverpool.  '  ,    ' 

to  the  ultimate  completion  of.  the  works  or  be  required 
only  for  the  temporary  purposes  of  the  works  during 
the  progress  thereof. 

There  were  also  the  following  stipulations : — 

^*  It  shall  be  lawful  for  the  said  Corporation,  in  case  the 
said  contractor  shall  fail  in  the  due  performance  of  any 
part  of  his  undertaking,  or  shall  not  in  the  opinion  and 
according  to  the  determination  of  the  said  engineer, 
exercise  such  due  diligence,  and  make  such  due  progress, 
as  would  enable  the  work  to  be  eflSciently  completed  at 
the  time  and  in  the  manner  aforesaid,  to  determine  the 
contract  by  a  notice  in  writing,  under  the  bcuid  of 
the  town  clerk,  and  to  enter  upon  and  take  possession 
of  the  said  works,  and  of  the  plant,  tools  and  materials 
of  the  said  contractor,  and  use  or  sell  the  same  as  the 
absolute  property  of  the  Corporation.  The  plant,  tools 
and  materials  provided  by  the  contractor  shall  in  all 
cases  from  the  time  at  which  they  or  any  of  them  may 
be  brought  upon  the  works  and  lands  of  the  Corpora- 
tion, and  during  the  construction  and  until  the  comple- 
tion of  the  said  works,  become  and  continue  the  pro- 
perty of  the  said  Corporation  ;  and  the  contractor  is 
hereby  prohibited  from  removing  the  same  or  any  part 
thereof  during  the  progress  of  the  works,  without  the 
consent,  in  writing,  of  the  said  engineer.  And  in  case 
of  the  contract  being  so  determined  as  aforesaid,  the 
Corporation  may  relet  the  undertaking  of  the  said  con- 
tractor or  any  part  thereof,  and  upon  such  conditions  as 
they  may  think  fit;  or  from  time  to  time  may  engage 
workmen  and  provide  all  such  materials,  implements  and 

apparatus 


CASES  IN  CHANCERY.  32fJ 

apparatus,  and  employ  the  same  in  such  manner  as  the        185R. 

said  engineer  and  his  said  clerk,  assistant  or  inspector,  or      ^^^-^^ 

Scott 
either  of  them,  may  think  necessary  and  proper  for  com-  «. 

pleting  the  said  works,  or  any  of  them,  or  for  repairing  Corparation  of 
and  remedying,  or  endeavouring  to  repair  or  remedy, 
any  defects  which  may  appear  therein;  and  when  the 
contract  shall  have  been  so  terminated,  or  so  soon  there- 
after as  the  engineer  may  think  convenient,  the  said 
engineer  shall  fix  and  determine  what  amount  (if  any)  is 
then  reasonably  earned  by  the  contractor  in  respect  of 
work  actually  done,  and  in  respect  of  the  value  of  any 
materials,  implements  and  tools  provided  by  the  eon- 
tractor  and  taken  to  by  the  Corporation,  and  the 
amount  thereof,  after  allowing  for  all  sums  then  already 
paid  to  the  contractor  on  account,  shall  remain  in  the 
hands  of  the  Corporation  without  interest,  until  twelve 
months  after  the  date  of  the  engineer's  certificate  of  the 
final  completion  of  the  works  as  herein  provided ;  and 
the  said  engineer  shall  be  at  liberty  to  authorize,  by  his 
certificate,  the  said  Corporation  to  deduct  the  damages^ 
losses,  costs,  charges  and  expenses  in  his  opinion  in- 
curred by  them  in  consequence  of  the  premises  or  to 
which  they  may  be  put  or  be  liable,  together  with  the 
forfeitures  (if  any)  incurred  by  the  said  contractor,  from 
any  sum  or  sums  of  money  which  would  so  become  due 
and  owing  to  the  said  contractor;  and  in  case  such  sum 
or  sums  of  money  shall  not  be  sufficient  to  defray  such 
damages,  losses,  costs,  charges,  expenses  and  forfeitures, 
then  the  contractor  will  forthwith  pay  the  deficiency  to 
the  Corporation ;  and  it  shall  be  lawful  for  the  said  Cor- 
poratfon  to  recover  the  same  from  the  said  contractor  by 
action  at  law  or  otherwise. 

''And  in  case  the  said  contractor  shall  fail  in  the  due 
performance  of  his  contract  by  and  at  the  time  or  times 
hereinbefore  mentioned  or  referred  to,  or  at  other  the 

day 
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1858.        day  or  days  to  which  the  period  of  completion  may  have 
been  extended,  he  shall  be  liable  to  pay  to  the  said  Cor- 
poration,  as  and  for  liquidated  damages,  the  sum  of  IL 
Corporation  of        centum  on  the  amount  of  the  accepted  tender  for 

Liverpool.     "^  ■ 

each  and  every  week  which  may  elapse  between  the 
appointed  and  actual  time  of  completion  and  delivery 
hereinbefore  mentioned  or  provided  for ;  or  the  said  Cor- 
poration may  deduct  the  same  from  any  monies  in  their 
hands  due,  or  to  become  due,  to  the  said  contractor. 

''And  the  said  contractor  shall  be  entitled  to  payment 
for  his  work  in  manner  following,  (that  is  to  say,)  to  a 
monthly  instalment,  equal  to  80  per  cent,  of  the  value 
of  the  amount  of  work  executed  in  the  then  preceding 
month,  to  a  further  instalment  of  10  per  cent,  of  the 
value  of  the  amount  of  work  executed  when  such  works 
are  completed  and  delivered  to  and  accepted  by  the  said 
Corporation  in  manner  aforesaid,  and  to  the  balance, 
whatever  the  same  may  be  found  to  amount  to,  so  soon 
as  the  responsibility  of  the  contractor  shall  cease  and 
determine  and  shall  be  entirely  fulfilled,  provided  that 
no  sums  or  sum  of  money  shall  be  considered  to  be  due 
and  owing,  nor  shall  the  said  contractor  make  any  claim 
against,  or  demand  upon,  the  said  Corporation  for  or  on 
account  of  any  work  executed  by  him,  unless  the  said 
engineer  shall  certify  the  amount  thereof,  and  that  the 
said  contractor  is  reasonably  entitled  to  such  instalment 
or  balance  respectively,  nor  unless  such  certificate 
shall  have  been  presented  to  the  town  clerk  of  the  said 
borough ;  nor  shall  any  such  sum  or  sums  of  money  be 
considered  payable  to  the  said  contractor  until  the  ex- 
piration of  seven  days  after  such  certificate  shall  have 
been  so  presented ;  nor  shall  any  omission  to  pay  the 
amount  of  such  certificate  at  the  time  the  same  shall  be 
payable  be  held  or  deemed  to  vitiate  or  avoid  the  con- 
tract, but  in  such  case  the  contractor  shall  be  entitled  to 

interest 


CASES  IN  CHANCERY.  389 

interest  thereon,  at  and  after  the  rate  of  lOZ.  per  centum        1858. 
per    annum    for    such    time    as   such   omission   shall      ^^^^ 

Scott 

continue.  v. 

Corporation  of 
Liverpool. 
"And  the  said  contractor  shall,  on  the  due  perform- 
ance of  his  contract,  be  entitled  to  receive  from  the 
said  Corporation  interest  at  the  rate  of  5/.  per  cent,  per 
annum  upon  such  sum  as  shall  remain  in  the  hands  of 
the  Corporation  from  the  time  of  delivery  and  accept- 
ance as  aforesaid  to  the  time  at  which  the  responsibility 
of  the  said  contractor  shall  have  terminated. 


"And  in  case  of  any  doubts,  disputes  or  differences 
arising  or  happening  touching  or  concerning  the  said 
works  or  any  of  them,  or  relating  to  the  quantities, 
qualities,  description  or  manner  of  work  done  and 
executed,  or  to  be  done  and  executed  by  the  said  con- 
tractor, or  to  the  quantity  or  quality  of  the  materials  to 
be  employed  therein,  or  in  respect  to  any  additions, 
deductions,  alterations  or  deviations  made  in,  to  or 
from  the  said  works  or  any  part  of  them,  or  touching  or 
concerning  the  meaning  or  intention  of  this  specification 
or  of  any  part  thereof,  or  of  the  contract  entered  into 
by  and  between  the  said  Corporation  and  the  said  con- 
tractor, or  of  any  plans,  drawings,  instructions  or  direc- 
tions referred  to  in  this  specification  or  the  contract,  or 
which  may  be  furnished  or  given  during  the  progress  of 
the  works,  or  touching  or  concerning  any  certificate, 
order  or  award  which  may  have  been  made  by  the  said 
engineer,  or  in  anywise  whatsoever  relating  to  the  in- 
terests of  the  said  Corporation,  or  of  the  said  contractor 
in  the  premises,  such  doubts,  disputes  or  differences 
shall  from  time  to  time  be  referred  to  and  be  settled 
and  decided  by  the  said  engineer,  who  shall  be  com- 
petent to  enter  upon  the  subject  matter  of  such  doubts, 
disputes  or  differences,  with  or  without  formal  reference 

Vol.  III.  A  A  D.J.  or 
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1858.       or  notice  to  the  parties  to  the  said  contract  or  either  of 

^'^^^^^      them,  and  who  shall  judge,  decide,  order  and  determine 
Scott 
ty.  thereon,  and  to  the  said  engineer  shall  also  be  referred 

Corporation  of  ^jjg  settlement  of  the  said  contract  and  the  determination 
Liverpool. 

of  the  sum  or  sums  or  balance  of  money  to  be  paid  to 
or  received  from  the  said  contractor  by  the  said  Corpo- 
ration; and  the  directions,  decisions,  admeasurements! 
valuations,  certificates,  orders  and  awards  of  the  said 
engineer  (which  said  directions,  decisions,  admeasure- 
ments, valuations,  certificates,  orders  and  awards  re- 
spectively may  be  made  from  time  to  time)  shall  be  final 
and  binding  upon  the  Corporation  and  the  said  con- 
tractor respectively,  and  shall  not  be  set  aside  or  be  at- 
tempted to  be  set  aside  by  reason  or  on  account  of  any 
technical  or  legal  defects  therein,  or  in  this  specification, 
or  in  the  contract,  founded  thereon,  or  on  account  of  any 
informality,  omission,  delay  or  error  of  proceeding  in  or 
about  the  same  or  any  of  them,  or  in  relation  thereto, 
or  on  any  other  ground,  or  for  any  other  reason,  or  for 
any  pretence,  suggestion,  charge  or  insinuation  of  fraud, 
collusion  or  confederacy  or  otherwise  howsoever.  And 
it  shall  not  be  competent  for  the  said  contractor  or  the 
said  Corporation  to  except  in  Law  or  in  Equity  to  any 
hearing  or  determination  before  or  of  the  said  engineer, 
or  to  any  certificate,  order  or  award  had,  proposed, 
made  or  executed  by  such  engineer  on  the  ground  of 
any  want  of  jurisdiction  or  excess  of  authority,  or  irre- 
gularity of  proceeding,  or  otherwise  howsoever;  but 
any  and  all  matters  made  the  subject  of  any  such  hear- 
ing or  determination,  or  included  in  any  certificate,  order 
or  award,  and  whether  of  retrospective  or  prospective 
operation  or  effect,  shall  be  held  and  deemed  both  at 
Law  and  in  Equity  to  have  been  properly  submitted  to 
the  said  engineer,  and  be  taken  to  have  been  properly 
adjudicated  upon ;  nor  shall  the  said  engineer  be  made 
party  to  or  be  required  to  defend  or  answer  any  suit, 

biU, 
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bill,  claim  or  proceeding  at  Law  or  in  Equity  at  the        1868. 

instance  of  the  said  Corporation  or  of  the  said  con-      ^T"^^ 

.11.  Scott 

tractor ;  nor  shall  the  said  engineer  be  required  or  be  o. 

compellable  by  any  proceeding  whatsoever,  either  at  l'^°'^**pool 
Law  or  in  Equity,  or  otherwise  to  answer  or  explain  any 
matter  touching  or  relating  to  any  certificate  or  award 
made  by  him,  or  to  state  or  show  how  or  why  or  in 
what  manner,  or  on  what  grounds  he  settled,  ascer- 
tained or  determined,  or  omitted  to  settle,  ascertain  or 
determine,  any  matter  whatsoever,  nor  shall  he  be  re- 
quired or  be  compellable  in  any  way  to  state  or  give 
his  reasons  for  any  proceeding  whatever  which  he  may 
take  or  direct  to  be  taken  in  or  about  the  premises,  nor 
shall  he  be  required  or  be  compellable  to  produce  or 
show  to  any  person  or  persons,  or  for  any  purpose 
whatsoever,  any  plans,  drawings  or  documents  what- 
soever, or  any  calculations  or  memoranda  whatso- 
ever in  his  possession  or  power ;  and  in  case  the  said 
engineer  shall  be  put  to  any  costs,  trouble,  loss  of  time 
or  expenses,  by  or  in  consequence  of  any  such  suit,  bill, 
claim  or  proceeding,  and  shall  make  any  claim  or 
demand  in  respect  thereof,  such  claim  or  demand  shall 
be  paid  and  satisfied  Jointly  by  the  Corporation  and 
contractor,  as  expenses  mutually  incurred  in  carrying 
into  effect  and  winding  up  the  contract  entered  into  by 
and  between  the  said  Corporation  and  the  said  con- 
tractor, and  it  shall  be  competent  for  either  to  pay  for 
and  on  behalf  of  and  recover  a  moiety  of  such  claim  or 
demand  so  paid  and  satisfied  from  the  other.  And 
neither  the  contractor  nor  the  said  Corporation  shall  or 
flball  have  any  power  or  authority  to  revoke,  annul  or 
interfere  with  the  power  and  authority  of  the  engineer. 
And  if  either  party  shall  in  the  opinion  of  the  engineer 
attempt  so  to  do  or  to  hinder  or  delay  the  engineer  from 
making  any  certificate,  order  or  award,  it  shall  be  law- 
ful for  the  said  engineer,  if  he  shall  see  fit  so  to  do,  to 

A  A  2  proceed 
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1858.  proceed  ex  parte,  and  any  certificate,  order  or  award 
which  may  be  made  by  him  thereafter  shall  be  final, 
binding  and  conclusive  on  the  parties  notwithstanding 
L^krpool!*  ^"y  attempted  revocation  by  either  of  them  or  other- 
wise. And  for  finally  concluding  the  said  Corporation 
and  the  said  contractor  in  the  matters  of  the  aforesaid, 
this  submission  to  reference  may  be  made  a  rule  of  any 
of  her  Majesty's  Superior  Courtsof  Westminster  on  the 
application  and  at  the  expense  of  the  said  Corporation 
or  of  the  said  contractor  respectively,  pursuant  to  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  (if  any)  attending  any  such  reference  shall 
be  in  the  discretion  of  the  said  engineer,  and  shall  be 
paid  and  satisfied  according  to  his  order  or  award.  And 
after  the  making  of  any  certificate,  order  or  award,  cer- 
tificates, orders  or  awards,  such  Superior  Court  may,  as 
often  as  it  sees  fit,  refer  back  the  matters  so  referred  as 
aforesaid,  or  any  part  of  them,  to  the  said  engineer,  and 
with,  upon  and  subject  to  such  directions,  powers  and 
terms  as  to  the  said  Court  may  seem  proper.*' 

The  contractors  entered  upon  the  execution  of  the 
works,  but  complained  that  they  did  not  obtain  posses- 
sion of  the  land  upon  which  the  works  were  to  be  exe- 
cuted until  long  afler  the  time  specified  in  the  contract, 
and  they  alleged,  that  hence  a  considerable  delay  neces- 
sarily arose.  On  the  other  hand  the  engineer  of  the 
Corporation  attributed  the  slowness  of  the  work  to  the 
dilatoriness  of  the  Plaintiffs  and  to  the  insufficiency 
of  the  plant  and  materials  employed  by  them.  In  the 
circumstances  of  the  case  however,  the  Court  did  not 
consider  it  material  to  determine  where  the  fault  (if  any) 
lay  in  these  respects,  the  Corporation  having  exercised 
the  power  which  they  possessed  of  determining  the 
contract  by  a  notice,  dated  the  28th  February,  1866, 
and  issued  by  the  town  clerk  of  the  Defendants,  the 

Corporation 
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Corporation,  and  which  was  as  follows  : — "  I  William  1868. 
Shuttlewarth,  town  clerk  of  the  borough  of  Liverpool^ 
do  hereby  give  you  notice  that  the  council  of  the 
said  borough  at  an  adjourned  meeting  of  the  said  J^g^pooL? 
council  held  on  Wednesday  the  14th  day  of  Feb- 
ruary instant,  did  agree  to  and  pass  the  following 
resolution  (that  is  to  say)  '  Resolved,  That  inasmuch 
as  it  appears  that  Messieurs  Scott  and  Nowell,  the  con- 
tractors under  contract  No.  5,  which  contract  bears 
date  the  6th  day  of  November,  1851,  and  is  made 
between  the  said  Messieurs  Scott  and  Nowell,  therein 
described  as  James  Scott  and  Huyton,  near  Prescott^ 
in  the  county  of  Lancaster,  contractor,  and  Joseph 
Nowell  of  the  same  place,  contractor,  of  the  one  part, 
and  the  mayor,  aldermen  and  burgesses  of  the  borough 
of  Liverpool  of  the  other  part,  and  relates  to  the  con- 
struction by  the  said  James  Scott  and  Joseph  Nowell 
of  the  reservoirs  and  other  works  therein  particularly 
mentioned  and  referred  to  in  the  manner  therein 
mentioned,  have  failed  in  the  due  performance  of  their 
undertaking,  and  also  according  to  the  determination 
of  Mr.  Thomas  Hawksley  the  engineer  in  the  said 
contract  mentioned,  have  not  exercised  such  due  dili- 
gence and  made  such  due  progress  as  will  enable  the 
works  in  the  said  contract  mentioned  and  referred  to 
to  be  efficiently  completed  in  the  manner  by  the  said 
contract  and  specification  thereto  annexed  provided, 
this  council  doth  determine  the  said  contract,  and  will 
enter  upon  and  take  possession  of  the  works  in  the  said 
contract  referred  to,  and  of  the  plant,  tools  and  mate- 
rials of  the  said  contractors,  and  adopt  such  pro- 
ceedings thereupon  as  under  and  by  the  said  contract 
and  the  said  specification  may  be  lawfully  adopted  by 
and  on  behalf  of  the  Corporation  of  the  mayor,  alder- 
men and  burgesses  of  the  borough  of  Liverpool^  and 
that  it  be  an  instruction  to  the  town  clerk   to   give 

notice 
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1868.       notice  to  the  said   James   Scott  and    Joseph  NoweU 
accordingly,  and  that  the  water  committee  take  such 
steps  to  carry  out  the  completion  of  the  works  men* 
Corporation  pf  tioned  and  referred  to  in  the  said  contract  as  thev  may 

deem  most  proper  under  the  circumstances/  And  I  do 
hereby  give  you  notice,  that  the  Corporation  of  the 
mayor,  aldermen  and  burgesses  of  the  said  borough  of 
Liverpool  have  determined,  and  by  this  notice  under 
my  hand  do  determine,  the  said  contract  in  the  said 
resolution  mentioned  and  referred  to,  and  will  forth* 
with  enter  upon  and  take  possession  of  the  works 
mentioned  or  referred  to  therein,  and  of  the  plant,  tools 
and  materials  of  you  the  contractors,  and  use  or  sell 
the  same  as  the  absolute  property  of  the  said  Cor* 
poration,  and  do  all  such  other  acts,  and  take  all 
such  other  proceedings,  in  relation  to  the  said  works 
as  under  and  by  the  said  contract  they  may  lawfully 
do  and  take  in  that  behalf." 


It  was  admitted  by  the  Plaintiffs  that  the  Corporation 
were  entitled  to  give  this  notice,  and  that  it  legally 
determined  the  contract. 

It  appeared  that  at  the  time  of  the  determination  of 
the  contract  the  Corporation  had  paid  to  the  Plaintiffs, 
on  account  of  work  which  they  had  done,  various  sums 
of  money,  amounting  to  49,942/.  8*.  4d.  These  pay- 
ments were  made  from  time  to  time  during  the  progress 
of  the  works,  either  upon  certificates  or  reports  of  the 
engineer  of  the  amounts  which  had  become  payable 
under  the  contract. 

Upon  the  determination  of  the  contract  the  Corpora- 
tion, in  exercise  of  the  powers  which  they  possessed 
under  it,  took  possession  of  the  works  which  had  been 
executed  by  the  PlaintiflTs,  and  of  the  plant,  tools  and 

materials 
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materials  which  they  had  brought  upon  the  works  and        1868. 
landft,  and  completed  all  that  they  had  left  unfinished.      ^'^^ 

While   the  contract  was  subsisting,   the   Plaintiffs  ^^^^^Zif 
were  desirous  of  substituting  for  the  decision  of  Mr^ 
Hawksley^  the  engineer,  as  to  the  amount  payable  to 
thera,  the  arbitration  of  some  other  indi£ferent  person, 
to  which  the  Corporation  declined  to  accede. 

Upon  the  determination  of  the  contract,  the  Plaintiffs 
sent  to  the  Corporation  a  statement  of  the  amount  which 
they  claimed  to  be  due  to  them  for  the  works  which 
they  had  executed,  and  the  Corporation  disagreeing  ta 
that  amount,  Mr.  Hawksley  on  the  19th  of  March^ 
1855,  appointed  Monday ^  the  26th  of  March^  1855,  to 
proceed  with  the  reference  on  several  claims,  pursuant  to 
the  terms  of  the  contract.  To  which  the  Plaintiffs' 
solicitors  replied  by  letter  of  the  22nd  of  March^  1855, 
that  the  Corporation  having  given  them  notice  that  they 
had  determined  the  contract,  they  apprehended  that  the 
references  under  it  were  at  an  end  also.  The  notice  by 
Mr.  Hawksley  was  given  with  an  intention  of  proceeding 
under  the  general  clause  of  reference  contained  in  the 
specification,  but  having  been  advised  that  he  ought  to 
proceed  under  the  clause  which  applied  to  the  ease  of 
the  contract  being  determined,  he,  on  the  7th  of  Aprils 
1855,  wrote  to  the  Plaintiffs  a  letter  in  these  terms  : — 

"  7th  April,  1866. 

^*  Liverpool  Waterworks  Contract,  No.  5. 

^  Gentlemen, 

*^  I  beg  to  inform  you  that  I  intend  to  proceed 
to  fix  and  determine  what  amount  has  been  reasonably 
eatsed  by  you  in  respect  to  work  actually  done  by  you 
under  said  contract,  and  in  respect  to  the  value  of  any 
material,  implements  and  tools  provided  by  you  and> 

taken 
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1858.  taken  to  by  the  Corporation  of  Liverpool^  and  requeat 
your  attendance  at  my  chambers,  No.  30,  Great  George 
Slreety  Westminster y  at  11  o'clock  in  the  forenoon  of 

^Tv^'Jrpoo J^ '^"'''''''"y*  21st  April,    1855   accordingly,   when    and 

where  I  shall  be  glad  to  receive  any  information  or  evi- 
dence you  may  think  fit  to  submit  for  my  consideration. 
And  further,  that  in  event  of  omission  to  attend  at  the 
time  and  place  before  mentioned,  I  shall  feel  it  my  duty 
to  proceed  ex  parte  in  the  matter  aforesaid. 

'  **  I  am,  gentlemen, 

"  Yours  obediently, 

"  T.  Hawksley. 
"  Messrs.  Scott  and  NoxoelV 


The  Plaintiffs'  solicitors  replied  : — 

"  Manchester^  9th  April,  1866. 

*'We  are  instructed  in  reply  to  inform  you,  that  as 
the  Corporation  have  declined  to  refer  the  matters  to  an 
indifferent  party,  our  clients,  acting  under  our  advice, 
will  immediately  file  a  bill  in  Equity  for  relief.  Under 
these  circumstances  we  decline  to  attend  at  your  office 
on  the  21st  instant,  for  the  purposes  mentioned  in  your 
notice." 

The  bill  was  filed  on  the  22nd  November,  1855,  the 
Corporation  and  Mr.  Ilawksley  being  made  Defendants, 
and  the  latter  being  charged  with  having,  under  the 
diicction  of  the  Corporation,  aided  and  abetted  them  in 
withholding  fiom  tlie  Plaintifl's  payment  of  the  monies 
justly  due  to  them  in  respect  of  the  contract,  and  tliat 
the  Defendants  had  joined  in  acts  which  amount  to 
a  fraud  upon  the  Plaintiffs.  The  Plaintiffs  however, 
stated  in  their  bill,  that  they  employed  the  word  "  fraud" 
not  in  its  offensive  or  obnoxious  sense,  as    meaning 
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a   fraudulent  scheme  or  intention  deliberately  formed       1858. 

or  entertained  for  the  purpose  of  cheating  the  PlaintifTsy 

but  as  meaning  conduct  which  would  be  the  instrument 

of  fraud,  if  it  should  prevail  to  prevent  the  Plaintiffs    Liverpooi,!* 

from  recovering  payment  of  what  was  justly  due  to 

them,  and  that  under  these  circumstances  the  Defendant, 

Thomas  Hawksley^  was  a  necessary  party  to  the  suit. 

The  prayer  was,  that  it  might  be  declared  that  the 
withholding  of  the  certificates  which  the  Defendant  the 
engineer  was  by  the  terms  of  the  said  specification  and 
contract  bound  to  give  to  the  Plaintiffs  of  the  amount 
remaining  due  to  them  for  works  executed  by  them 
under  the  said  contract  was  a  fraud  on  the  Plaintiffs, 
and  that  the  Plaintiffs  were  entitled  to  receive  all  such 
sums  of  money  as  they  would  have  been  entitled  to  if 
such  certificates  had  been  duly  granted.  And  it  sought 
consequential  accounts  and  relief. 

To  this  bill  Mr.  Hawksley  demurred,  but  the  Vice- 
Chancellor  overruled  the  demurrer  with  costs,  being 
of  opinion  that  the  charges  in  the  bill  constituted  clear 
grounds  of  equitable  relief,  not  only  against  the  Cor- 
poration but  also  against  the  engineer,  in  respect  of  his 
imputed  misconduct. 

The  case  then  came  on  for  hearing,  and  his  Honor, 
desiring  to  be  informed  whether  the  Plaintiffs  had  any 
remedy  at  Law  under  the  contract,  requested  the  assist- 
ance of  one  of  the  Common  Law  Judges.  The  question 
was  argued  before  his  Honor  and  Mr.  Justice  JErle^ 
whether  upon  the  terms  of  the  contract  and  the  evidence 
of  the  course  of  conduct  of  the  parties  in  regard  to  the 
cfxecution  of  the  works,  the  case  was  one  in  which,  if 
tried  at  Law,  the  jury  would  be  directed  to  find  a  verdict 

for  the  Plaintiffs. 

Mr. 
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1858.  ^i**  Justice  Erie  expressed  his  opinion  in  the  negative^ 

upon  the  grounds  that  every  right  to  payment  was 
conditional   during    the    progress  of  the   works   upoo 
Corporation  of  obtaining  the  enoineer's  certificate,  and,  after  the  de- 

Liverpool.  •        .  -    ,  ,  •  •     /.    • 

termmation  of  the  contract,  upon  the  engineers  nxing 
and  determining  the  amount  of  the  work  done  and  the 
value  of  the  plant  and  materials,  and  that,  unless  the 
Plaintiffs  could  show  that  these  requisites  had  been 
complied  with,  they  would  fail  in  an  action  at  law. 

The  Vice-Chancellor  subsequently  delivered  his  judg- 
ment, deciding  that  the  Plaintiffs  were  not  entitled  to 
relief  in  Equity,  and  dismissed  their  bill  with  costs. 

Mr.  Malins  and  Mr.  Karsldke  for  the  Plaintiffii  the 

Appellants. 

At  the  commencement  of  their  argument  they  aban- 
doned the  appeal  as  against  Mr.  JSawkslej/y  against 
whom  the  bill  was  accordingly  dismissed  with  costs. 

It  was  never  intended  to  set  up  a  case  of  actual 
fraud  against  Mr.  Hawksley,  and  we  do  not  appeal  on 
any  misconduct  on  his  part.  The  Plaintiffs,  however, 
could  not  be  deprived  of  their  right  to  sue  by  an  agree- 
ment to  submit  to  Mr.  Uairkslet/^s  award,  such  an 
agreement  having  never  been  held  sufficient  to  oust  a 
Court  of  Law,  or  of  Equity,  of  its  jurisdiction;  Thomp- 
son V.  Charnock  (a).  Kill  v,  Hollister  (6),  Philips  v. 
Bury  (c).  An  agreement  of  that  description  cannot,  con- 
sequently, be  relied  upon  as  an  answer  to  a  party  to  it, 
who  prefers  to  resort  to  the  Court  for  the  determination 
of  his  rights.  If  such  an  agreement  is  departed  from, 
the  remedy  is  to  sue  for  the  breach  of  it  Here,  bow- 
ever, 

(fl)  8    r.    71.    139,    and    see  {b)  1  Wilt,  129. 

Slreet  v.  Kighy^  6  Ves.  815,  and  (c)  1  Lord  Ru^m.  7. 

Waten  v.  TuyloTy  15  Ve$.  10. 
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ever,  there  has  been  no  breach,  for  Mr.  Hawksley  has  1858. 
not  in  fact  made  any  award,  and  if  the  decree  below 
is  right,  the  result  will  be  that  after  the  Plaintifis 
have  devoted  a  large  portion  of  their  time  and  exer-  lJ^°eJ[|?^l. 
tions  to  the  Defendants'  service,  and  have  disbursed 
large  sums  of  money  for  their  use,  the  Defendants 
will  be  held  by  a  Court  of  Equity  entitled  to  retain 
the  whole  benefit  of  this  expenditure,  without  paying 
anything  whatever  for  it.  This  cannot  be  the  law 
of  the  Court.  And  if,  as  Mr.  Justice  JErk  laid  it 
down  (and  we  do  not  dispute  the  correctness  of  the 
proposition),  there  is  no  remedy  at  Law  in  such  a  state  of 
things,  that  is  an  additional  reason  for  there  being  one 
in  Equity  to  redress  so  manifest  an  injustice.  It  would 
be  a  case  in  which,  if  no  authority  could  be  found  on 
the  subject,  the  Court  would  make  a  precedent.  But 
the  point  is  not  without  authority,  for  in  Mcintosh  v» 
The  Cheat  Western  Railway  Company  (a),  Vice-Chan- 
cellor Stuart  directed  an  account,  although  no  case  of 
fraud  was  made  out.  His  Honor  said,  '*  It  has  been 
argued,  that  it  is  settled  by  authority  that,  unless  in  a 
case  of  fraud  distinctly  proved,  or  some  other  extraor- 
dinary circumstances,  this  Court  will  not  entertain  juris- 
diction in  such  a  case.  But  a  fair  examination  of  the 
authorities  does  not  justify  that  view."  Again,  in  Waring 
V.  The  Manchester^  Sheffield  and  Lincolnshire  Railway 
Company  (b),  where  the  bill  was  similar  to  that  in  the 
present  case,  a  demurrer  was  overruled,  the  Vice-Chan- 
cellor  Wiffvam  saying,  "  If,  however,  the  judge  whom 
the  parties  have  agreed  shall  settle  the  question  between 
them  either  refuses  to  decide  the  question,  or  acts 
corruptly  in  forming  his  decision,  then,  however  the 
parties  may  have  agreed  that  the  judgment  of  a  given 
individual  shall  be  conclusive,  and  the  works  shall  not 

be 

(a)  3  Sim.  ^  Giff.  146.  (6)  7  Harty  482. 
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1868.       be  ascertained  by  measure  and  value,  the  DeTendanti 
^'^'^'^^      cannot  be  heard  to  say  that  the  corroptioD  of  their 


V.  own  agent,  or  his  refusal  to  act^  is  to  deprive  the 

S°'[^?rr''"*'^  tiffs  of  f  heir  due  remuneration  for  the  work  which  they 
have  done.  If,  in  such  circumstances,  there  be  no  mode 
of  ascertaining  the  amount  of  the  work  bot  measure 
and  value,  the  party  must  be  entitled  to  be  paid  accord- 
ing to  measure  and  value."  So  that  hia  Honor  there 
thought,  that  either  the  refusal  of  the  engineer  or  a 
case  of  fraud  was  sufficient  ground  for  the  interpoation 
of  the  Court,  and  the  decision  was  affirmed  on  appeaL 
Again,  in  the  case  of  Ranger  v.  The  Great  WegUrm 
Railway  Company  (a),  although  there  was  a  proviso,  as 
in  tl^e  present  case,  for  determining  the  contract,  and 
for  the  company  taking  possession  of  all  the  plant,  with 
other  clauses  like  those  of  the  present  contract,  and 
although  the  House  of  Lords  held  that  the  contracton 
had  failed  to  establish  any  case  of  fraud,  the  House 
held  that  such  a  proviso  did  not  prevent  the  contractor 
from  having  an  account  taken  of  the  work  actually 
performed  by  him.  The  Taff  Vale  Railway  Cowtpanjf 
V.  Nixon  {b)  is  another  case  in  which  an  account  was 
directed  against  the  company  at  the  suit  of  its  engineer, 
without  any  case  of  fraud  being  set  up.  Again,  in 
Kemp  V.  Rose(c),  Vice-Chancellor  Stuart  held,  that 
the  Plaintiifs  were  not  bound  by  a  term  in  a  contract 
for  building,  by  which  everything  was  left  to  the  deter- 
mination of  the  Defendant's  architect.  His  Honor  said, 
**  A  perfectly  even  and  unbiassed  mind  is  essential  to 
the  validity  of  every  judicial  proceeding.  Therefore, 
where  it  turns  out  that,  unknown  to  one  or  both  of  the 
persons  who  submit  to  be  bound  by  the  decision  of 
another,  there  was  some  circumstance  in  the  situation 
of  him  to  whom  the  decision  was  intrusted  which  tended 

to 

(a)  5  H.  qfLordi  Ca.  72.  (6)  I  CL  ^  F.  111. 

(f)  1  Gif.  258. 
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to  produce  a  bias  in  his  mind,  the  existence  of  that       1858. 
circumstance  will  justify  the  interference  of  this  Court* 
Whether,  in  fact,  the  circumstance  had  any  operation 
in  the  mind  of  the  arbitrator  must,  for  the  most  part,  Corporation  of 

■^         '        LlTBRPOOL. 

be  incapable  of  evidence,  and  may  remain  unknown  to 
every  human  being,  perhaps  even  unknown  to  himself. 
It  is  enough  that  such  a  circumstance  did  exist."  These 
observations  of  his  Honor,  which  it  is  difficult  to  recon- 
cile with  his  decision  in  the  present  case,  apply  strongly 
to  the  position  of  Mr.  Hawksley  as  the  engineer  of  the 
Corporation.  At  all  events  the  bill  should  have  been 
retained  until  it  appeared  whether  Mr.  Hawksley  would 
make  any  award. 

They  also  referred  to  and  commented  upon  Milnes  v» 
Oery{a);  North-Eastern  Railway  Company  v.  Afar- 
tin(b)  ;  Scott  v.  Avery  (c)  ;  Hotham  v.  The  East  India 
Company  {d) ;  Blackburn  v.  Smith  (e) ;  Orafton  v. 
The  Eastern  Counties  Railway  Company  (/) ;  Milner 
▼.  Field  {g)\  Livingstone  v.  Ralli  (jh);  Bennett  v. 
Neale  (i). 

Mr.  Dewsnap  for  the  executors  of  a  deceased 
Plaintiff. 

The  Solicitor- General  (Sir  Hvgh  Cairns),  Mr.  Bacon 
and  Mr.  Rowcliffe  for  the  Corporation. 

The  case  of  fraud  against  Mr.  Hawksley  being  aban- 
doned and  the  bill  standing  dismissed  with  costs  against 
him,  the  whole  title  of  the  Plaintiff  to  relief  on  that  head 
is  gone,  and  the  bill  must  be  taken  as  if  every  statement 

on 

(a)  14  Vei.  408.  (/)  8  ErcA.  699. 

(6)  2  Phill.  758.  (g)  5  Exch.  829. 

(c)  6  H.  o/Lordi  Ca.  811.  (h)  6  EIL  Sf  BL  182. 

(lO  1  r.  R.  638.  (i)  WhUwick,  324. 
(e)  2  ExcM.  783. 
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1858.  on  that  head  of  relief  were  struck  out.  We  have  now, 
therefore,  a  bill  founded  upon  a  contract,  alleging  no 
special  grounds  for  relief  founded  on  the  conduct  of  the 
LiyxRPooL^  engineer,  but  simply  alleging  that  the  accounts  are  com- 
plicated, and  praying  that  they  may  be  taken  in  a  Court 
of  Equity.  Now  admitting  (that  which  is  not  the  fact, 
namely)  that  in  every  case  of  account  there  is  concurrent 
jurisdiction  in  Law  and  in  Equity,  still  the  account  must 
be  taken  on  the  footing  of  the  contract  if  at  all.  But 
there  is  no  difference  between  Law  and  Equity  as  to  the 
construction  of  a  contract,  so  that  if  according  to  the 
construction  of  the  contract  no  account  could  be  taken 
at  Law  none  can  be  taken  in  Equity.  As,  therefore,  the 
Appellants  very  candidly  admit  the  correctness  of  Mr. 
Justice  ErWs  opinion  on  the  legal  point,  that  of  itself  is 
conclusive  of  the  case  against  them  upon  principle,  and 
it  only  remains  to  see  whether  the  authorities  referred  to 
by  them  are  more  favorable  to  their  contention.  On 
examining  those  authorities  it  will  be  found  that  they  do 
not  apply,  or  are,  so  far  as  they  are  applicable,  in  the 
Respondents'  favor.  In  Mcintosh  v.  The  Great  West- 
ern Railway  Company  (a),  the  contract,  of  which  we 
have  a  copy,  contained  a  clause  which  is  wanting  in 
the  present  contract,  for  referring  all  questions  be- 
tween the  contractor  and  the  company  or  their  en- 
gineer to  arbitration,  and  there  was  no  provision  like 
that  in  the  present  case,  making  the  engineer's  deter- 
mination a  condition  precedent  to  the  existence  of  any 
claim.  Waring  v.  The  Manchester^  Sheffield  and  Lin- 
colnshire Railway  Company  (i),  was  a  mere  repetition 
of  the  decision  on  the  demurrer  in  iPIntosh  v.  The 
Great  Western  Railway  Company  (c),  and  turned  on 
alleged  fraudulent  conduct  on  the  part  of  the  engineer, 

a  ground 

(a)  3  Sm.^  G.  146.  (f)  2  J)c  G.^-S.  758;  2  Mac. 

ib)  7  Hare,  482.  4-  G.  74. 
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t  ground  which  is  now  abandoned  in  the  present  case.        1858. 
rhis  ap{)ears  clearly  from  reading  the  passages  of  the       ^'^^^^^'^ 
adgment  before  and  after  that  quoted  on  behalf  of  the  v. 

:>laintiff.  In  Ranger  v.  T/ie  Great  Western  Railway  ^'^^"p^"^^ 
Company  (a),  the  decision  of  the  House  of  Lords  turned 
m  a  particular  clause  in  the  agreement  which  does  not 
ixist  in  the  present,  having  been  from  the  experience  de- 
ired  from  the  former  case  generally  omitted  or  modified 
Q  contracts  entered  into  subsequently  to  the  decision  in 
L  The  contract  there  provided,  that  on  the  default  of 
he  contractor  in  certain  specified  respects,  the  company 
aight  sell  the  plant  and  apply  the  proceeds  for  their  re- 
mbursement  in  the  manner  described  by  the  contract. 
That  stipulation  therefore  placed  the  contractor  and  the 
!ompany  in  the  situation  of  mortgagor  and  mortgagee, 
md  entitled  the  former  to  a  decree  for  redemption. 
The  clause  applied  to  a  smMl  portion  only  of  the  dis- 
mte  in  that  case.  As  to  nine-tenths  of  the  claims  of 
he  contractor  there,  he  failed;  and  the  speech  of 
^rd  Cranworth,  advising  the  House  of  Lords,  is, 
m  all  those  parts  of  the  case,  a  strong  authority 
n  favor  of  the  present  Respondents.  Here  the  con- 
ract  provides  that  the  plant  shall  be  the  abso- 
ute  property  of  the  Corporation ;  and  there  is  an 
ntire  omission  of  the  words  which,  in  Ranger  v.  The 
Jreat  Western  Railway  Company  (a),  were  held  to 
dean  that  the  plant  was  to  be  realized  and  applied  as  in 
he  case  of  a  mortgage,  those  words  being  replaced  by 
he  following : — "  That  the  engineer  is  himself  to  fix 
nd  determine  what  amount  (if  any)  is  then  reasonably 
arned  by  the  contractor  in  respect  to  work  actually 
lone,  and  in  respect  to  the  value  of  any  materials,  ini- 
lements  and  tools  provided  by  the  contractor  and  taken 
0  by  the  Corporation."  If  there  had  beea  such  a  provi- 
sion 

(fl)  5  H.  of  Lords  Ca.  72. 
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1858.       sion  in  Ranger  v.  The  Great  Western  Railway  Cont'^ 

^^^^^^"^      p^wy,  the  small  part  of  the  bill  which  succeeded  would 

V.  have   shared  the  same  fate  as  the  other  nine-tenths. 

^lltooLf  ^^^^   Cranworth  would  have    advised  the  House  that 

there  was  no  mortgage,  but  that  the  plant  and  materials 
became  the  property  of  the  Corporation  out  and  out,  and 
that  as  the  person  to  determine  what  was  to  be  paid  was 
a  judge  selected  by  the  contractor  himself,  and  as  his 
award  was  to  be  the  determination  whether  anything 
was  to  be  paid  or  not,  the  contractor  had  no  right  to 
come  to  a  Court  of  Equity.  The  appeal  would  then  have 
failed  altogether.  *  The  case  of  TAe  Taff  Vale  Railway 
Company  v.  Nixon  (a),  was  a  totally  different  one  from 
the  present.  There  a  contractor  with  the  Taff  Vale 
Railway  Company  had  entered  into  an  arrangement  with 
a  sub-contractor,  and  a  dispute  having  arisen  between 
the  two,  one  of  them  filed  a  bill  against  the  other  to 
enforce  the  contract,  which  was  in  the  nature  of  a  part- 
nership, and  it  was  impossible  to  take  the  accounts 
without  making  the  railway  company  a  party,  because 
the  railway  company  had  notice  that,  although  in  form 
they  had  contracted  with  one,  the  other  was  interested 
in  the  subject-matter  of  the  contract.  The  company 
was  a  party  as  a  stakeholder.  Lord  Cottenham  says  : — 
''  It  is  here  admitted  that  there  are  accounts  between 
Nixon  and  Storm  proper  for  a  suit  in  Equity,  and  that 
the  money  to  answer  these  accounts  when  taken  is  in 
the  hands  of  the  railway  company.  Are  they  not  in 
the  position  of  stakeholders?"  In  Kemp  v,  Rose{]b\ 
the  agreement  gave  authority  to  an  architect  to  deter- 
mine certain  sums  to  be  paid  for  extra  work,  and  the 
Vice-Chancellor  referred  to  the  fact  that  the  architect 
had  assured  his  employers  that  the  cost  of  the  work 

would 

(a)  1  C/.  4  F.  119.  (6)  1  Giff.  258. 
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would  not  be  above  a  certain  amount.  It  was  unknown  1856. 
to  the  contractor,  when  he  agreed  to  the  architect  being  a 
referee,  that  the  latter  had  given  any  such  assuranee,  and 
his  Honor  thought  that  this  made  a  great  difference,  i^^^^^ 
and  that  an  architect  so  circumstanced  might  probably 
not  apply  his  mind  evenly  to  the  consideration  of  the 
question  before  him,  when  one  of  the  results  of  the 
question  might  be,  that  the  work  would  cost  a  larger 
sum.  Different  persons  may  take  different  views  as  to 
whether  conduct  of  that  kind  would  be  a  disqualification 
of  the  arbitrator,  but  that  was  the  ground  of  the  deci- 
sion, and  excludes  it  from  any  application  to  the  present 
ease,  where  the  position  of  Mr.  Hawhsley  was  known  to 
the  Plaintiffs.  On  the  other  hand,  there  is  the  ease  of 
Scott  V.  Avery  {a) f  to  which  reference  has  been  al- 
ready made,  and  the  doctrines  laid  down,  in  which 
are  altogether  in  the  Respondents'  favor.  There 
is  also  a  case  of  the  greatest  authority,  not  referred 
to  either  in  Scott  v.  Avery,  or  in  the  arguments  below 
or  here;  and  yet  it  was  one  in  which  all  the  authori- 
ties were  considered  on  this  point,  and  in  which 
XiOrd  St.  Leonards,  in  deciding  the  case  in  Ireland, 
came  to  this  conclusion — that  an  arbitration  clause 
referring  to  an  arbitrator  named  and  a  provision  en- 
abling witnes^^  to  be  examined  upon  oath  might  be 
a  bar  to  a  suit.  And  his  Lordship  dismissed  the  bill 
there  with  costs,  because  tha  parties  who  had  agreed 
to  a  clause  of  that  kind  did  not  show  that  they  had 
complied  with  it  before  filing  tb^  bill,  or  that  it  was 
out  of  their  power  to  resort  to  that  means  for  the  pur- 
pose of  settling  their  dispute.  The  authority  we  refer  to 
is  Dimsdale  v.  RobertsoniJ)).  There,  Lord  St.  Leonards, 
speaking  of  an  arbitration  clause,  says,  **  It  appears  to  me 

after 

(a)  5  H.  o/Lor^  Qa.  811.  (6)  2  Jmet  ^  lat,  59—94. 

Vol.  III.  B  B  D.J. 
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1858.        after  an  anxious  review  of  all  the  authorities,  that  I  am 
^""^^      fully  justified  in  refusing  the  relief  to  the  Plaintiflf  until 

Scott 

V,  the  parties  have  resorted  without  effect  to  the  powers 

Corporation  of  provided  by  their  deeds.    The  Court  would  find  it  diffi- 

LiVEapooL.     ^  ^ 

cult  to  manage  these  concerns,  and  it  is  inequitable  for 
the  Plaintiff  to  accept  a  benefit  under  the  deed  of  arrange- 
ment, and  then  attempt  to  evade  the  rest  of  the  obliga- 
tions and  file  a  bill  for  partial  relief."  The  case  origi- 
nally made  by  the  present  bill  was  placed  upon  a  special 
ground  which  has  failed.  The  remaining  ground  is  the 
simple  one  of  an  account  upon  a  contract.  The  con- 
struction of  that  contract  is  the  same  at  Law  and  in 
Equity.  The  construction  has  been  determined  against 
the  Plaintiffs  at  law,  and  that  determination  is  endorsed 
by  them  as  proper  and  satisfactory.  It  is,  therefore, 
equally  against  them  in  a  Court  of  Equity.  Without 
the  contract  they  have  no  case,  for  the  only  case  they 
have  without  the  contract  is  displaced.  The  authorities 
are  all  against  them.  There  is  no  ground  for  retaining 
the  bill.  The  Plaintiff  is  in  the  same  position  in  which 
he  has  been  since  the  year  1865,  and  may  have  Mr. 
Hawksley's  determination  whenever  he  chooses  to  ask 
for  it. 

They  also  referred  to  North-EcLstern  Railway  Com- 
pany \.Martin{a)\  Brown  v.  Overbury{b);  Ambrose  y. 
Dunmow  Union  (c) ;  Kirk  v.  The  Guardians  of  Bromley 
Union  {d) ;  Phillips  v.  Phillips (e)  ;  Glascott  v.  Lang  (/). 

'HIt.  R.  R.  A.  Hawkins  for  Mr.  Hawksley. 

Mr.  Karslake  in  reply. 

Judgment  reserved. 

The 

(a)  2  PA.  758.  (d)  2  Ph.  640. 

(6)  11  Esch,  715.  (if)  9  Hare,  471. 

(c)  9  Beae,  608.  (/)  2  PA.  310. 
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The  Lord  Chancellor  detailed  the    facts  of  the        1868. 
case  nearly  in  the  words  of  the  above  statement^  and 
observed,  in  the  course  of  the  narrative,  that  the  con- 
tract had  been  characterised,  in  the  argument  on  behalf    l^^rpool. 
of  the  Appellants,  as  one  of  great  severity  towards  the     j)ec.  20M. 
contractors,  who  were  said  to  be  placed  by  it  entirely 
at  the  mercy  of  the  arbitrary  discretion  of  the  engineer, 
but  that  arguments  drawn  from  the  hard  terms  of  an 
agreement  by  which  the  parties  had  deliberately  con- 
sented to  be  bound  by  them  were  not  admissible.     And 
his  Lordship  then  proceeded  as  follows  : — 

The  Plaintiffs  have  urged  very  strongly  in  argument 
before  me,  that  if  there  is  no  remedy  at  Law  it  follows 
of  necessity  that  there  must  be  a  remedy  in  Equity, 
otherwise  (as  they  say)  this  monstrous  consequence  will 
follow,  that  a  party  entitled  to  a  large  sum  of  money  is 
utterly  remediless.  This  mode  of  putting  the  Plaintiff's 
case  is,  however,  open  to  the  objection,  that  it  begins 
by  begging  the  whole  question.  It  may  possibly  be 
that  eventually  the  Plaintiffs  may  become  entitled  to 
recover  a  large  amount,  which  they  may  prove  to  be 
due  to  them,  and  yet  at  the  time  of  the  commencement 
of  the  action  or  the  institution  of  a  suit  in  equity,  they 
may  have  bound  themselves  by  contract  in  such  a 
manner,  that  until  some  preliminary  act  is  done  no 
right  of  payment  accrues.  To  speak  of  a  party  being 
either  legally  or  equitably  entitled,  under  such  circum- 
stances, would  clearly  be  incorrect,  as  the  title  which 
both  Courts  of  Law  and  Equity  deal  with  in  cases  of 
this  description  is  not  an  imperfect  but  a  complete 
title. 

The  question  is,  whether  the  Plaintiffs  have  shown 
that  they  have  a  present  right  to  an  equitable  remedy  ? 
In  order  to  determine  this  question  it  will  be  necessary 

B  B  2  carefully 


868  CASES  IN  CHANCERY. 

1858.  carefully  to  consider  the  mode  in  which  the  Plaintiffs 
now  shape  their  case.  All  idea  of  founding  their  claim 
to  relief  upon  fraud   is  abandoned.     AH  the  charges 

LmiiiFooL.  ^g^^°s^  ^^'  Hawksky  (whatever  their  meaning  may 
have  been)  are  withdrawn,  and  as  to  him  the  bill  has 
been  dismissed  with  costs.  And,  as  a  Corporation 
cannot  commit  fraud  except  through  the  instrumentality 
of  an  agent,  this  part  of  the  case  failing  as  to  Mr. 
Hawksley,  must  consequently  fail  as  to  the  Corpora* 
tion.  The  Plaintiffs  are  therefore  driven  to  sustain  their 
bill  by  insisting  that  (the  contract  not  binding  them  to 
submission  to  Mr.  Hawksley*8  award)  the  accounts  are 
so  complicated,  intricate  and  voluminous,  that  they 
cannot  be  perfectly  dealt  with  or  disposed  of  by  any 
action  at  Law.  This  is  alleged  in  the  bill,  but  I  do  not 
find  any  satisfactory  proof  to  support  the  allegation. 
At  the  same  time,  I  should  always  be  disposed  to  regard 
the  jurisdiction  of  the  Courts  of  Law  and  of  Equity, 
with  respect  to  complicated  accounts,  as  so  far  con- 
current, that  where  the  parties  have  proceeded  at  Law  I 
should  be  unwilling  to  withdraw  the  case  from  the 
Court  of  Law  merely  because  a  Court  of  Equity  could 
more  conveniently  dispose  of  it;  and  I  should  not  think 
myself  at  liberty  to  refuse  the  aid  of  this  Court  when 
invoked  because  a  Court  of  Law  could  competently 
settle  the  whole  of  the  disputed  accounts.  As  Lord 
Cottenham  said  in  The  North-Eastern  Railway  Cam^ 
pany  v.  Martin  (a) :  ''  It  is  impossible,  with  precision, 
to  lay  down  rules  or  establish  definitions  as  to  the  caaes 
in  which  it  may  be  proper  for  this  Court  to  exercise  this 
jurisdiction.  The  infinitely  varied  transactions  of  man- 
kind would  be  found  continually  to  baffle  such  rales 
and  to  escape  from  such  definitions.  It  is  therefore 
necessary  for  this  Court  to  reserve  to  itself  a  large  dis- 
cretion, 
(a)  2  Fh,  762. 
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cretion,  id  the  exercise  of  which  due  regard  must  be  1868. 
had,  not  only  to  the  nature  of  the  case^  but. to  the 
conduct  of  the  parties."  And  again,  in  the  Taff  Vale 
Railway  Company  v.  Nixon  (a),  "  It  is  quite  obvious  ^""{^^^^^^ 
from  the  rule  so  laid  down,  that  each  case  must  be 
decided  according  to  the  peculiar  circumstances  belong- 
ing to  it."  If  it  is  necessary,  in  order  to  maintain  a  bill 
for  an  account,  that  it  should  relate  to  that  which  is  the 
subject  of  a  mutual  account^  as  was  held  by  Vice-Cban- 
cellor  Turner  in  Phillipe  v.  Phillips  (6),  I  should  have  no 
difficulty  in  treating  the  accounts  here  as  mutual,  as  the 
price  of  the  work  done  by  the  Corporation  to  complete 
the  Plaintiff's  unfinished  work  might  be  properly  treated 
as  so  much  done  for  the  Plaintiffs,  as  it  would  have  to 
be  deducted  from  the  entire  sum  which  the  Plaintiffs 
would  have  been  entitled  to  if  they  had  completed  the 
whole  of  the  works,  besides  the  deductions  which  the 
Corporation  might  have  to  make  for  ''  damages,  losses, 
costs,  charges,  expenses  and  forfeitures." 

I  do  not  think,  therefore,  that  the  mere  fact  of  the 
accounts  being  capable  of  adjustment  and  settlement  in 
a  Court  of  Law  would  have  prevented  the  Plaintiffs 
being  entitled  to  an  account  if  there  were  no  other  ob- 
jection in  their  way.  But  it  appears  to  me  that  within 
the  contract  itself  there  exist  invincible  impediments  to 
the  relief  which  the  Plaintiffs  claim.  It  has  been 
already  seen,  that  by  the  terms  of  the  contract  the 
Plaintiffs  are  precluded  from  all  remedy  at  Law  till  the 
certificate  of  the  engineer  has  been  obtained,  or  till  he 
has  fixed  and  determined  the  sum  to  which  the  Plain*- 
tiSk  are  entitled  for  the  work  which  they  have  done,  and 
the  value  of  the  plant  and  materials  which  were  *'  taken 
to**  by  the  Corporation.    This  view  of  the  case  at  Law 

goes 
(a)  1  B.  ^  Lords  Cm.  122.  (^)  0  Hare,  471. 
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1868.  goes  very  far  towards  a  similar  decision  in  a  Court  of 
Equity.  There  is  no  equitable  construction  of  an  agree- 
ment distinct  from  its  legal  construction.     To  construe. 

Corporation  of  jg  nothing  more  than  to  arrive  at  the  meaning  of  the 
Liverpool.  °  ^  ^ 

parties  to  an  agreement,  and  this  must  be  the  aim  and 
end  of  all  Courts  which  are  called  upon  to  enforce  any 
rights  created  by  and  growing  out  of  contract. 

The  Plaintiffs,  however,  contend  that  the  stipulations 
in  the  agreement,  referring  all  matters  to  the  decision  of 
Mr.  Hawksley,  are  not  sufficient  to  oust  this  Court  of 
its  jurisdiction,  and  various  authorities  have  been  re- 
ferred to  in  support  of  this  argument.  It  is  unnecessary 
to  enter  in  detail  into  all  the  cases  upon  the  effect  of 
agreements  to  refer,  or  the  jurisdiction  of  Courts  of  Law 
and  Equity,  because  they  are  most  of  them  passed  in 
review  by  Lord  Cranworth  in  Scott  v.  Avery,  and  are 
shown  merely  to  establish  this  proposition,  that  if  I 
covenant  with  A,  to  do  particular  acts,  and  it  is  also 
covenanted  between  us  that  any  question  that  may  arise 
as  to  the  breach  of  the  covenants  shall  be  referred  to  arbi- 
tration, that  latter  covenant  does  not  prevent  the  cove- 
nantee from  bringing  an  action.  A  right  of  action  has 
accrued,  and  it  would  be  against  the  policy  of  the  law  to 
give  effect  to  an  agreement  that  such  a  right  should  not 
be  enforced  through  the  medium  of  the  ordinary  tribunals. 
This  proposition  seems  to  be  established  by  the  class  of 
cases,  at  the  head  of  which  is  Thompson  v.  Charnock  (a); 
but  it  is  impossible  to  pass  over  altogether  the  case  of 
Dimsdale  v.  Robertson  (6),  both  on  account  of  the  high 
authority  of  the  eminent  judge  by  whom  it  was  decided, 
and  because  it  seems  to  have  been  entirely  overlooked 
in  the  discussion  of  similar  cases.     There  Lord  St.  Leo* 

nardsj 

(a)  8  r.  R.  139.  (6)  2  Jcmei  4*  JLa/.58. 
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nards,  after  a  consideration  of  the  authorities  on  the        1858. 
Bubjecty  arrived  at  a  conclusion  apparently  at  variance       ^T^'^ 
with  them.   In  the  view  which  I  have  taken  of  this  case,  v. 

it  is  unnecessary  for  me  to  consider  the  propriety  of  bis  ^^j^^^^j^f 
decision;  but  I  cannot  forbear  the  remark  in  passing,  that 
the  circumstances  upon  which  he  relied  as  giving  greater 
effect  to  the  agreement  to  refer,  in  the  case  of  Dimsdale 
v.  Robertson,  namely,  the  power  to  make  the  submission 
a  rule  of  Court,  and  the  legislative  provisions  in  such  a 
case,  giving  authority  to  the  arbitrators  to  examine  wit- 
nesses upon  oath,  hardly  appear  sufficient  to  distinguish 
the  case  from  the  others  in  which  these  stipulations  were 
not  found ;  as  they  are  mere  directions  as  to  the  mode 
in  which  the  reference  is  to  be  conducted, or  for  enabling 
the  parties  to  give  greater  efficacy  to  it  by  attachment 
for  disobedience,  and  do  not  operate  until  after  the  case 
has  been  withdrawn  from  the  action  of  the  tribunals, 
which  the  prior  decisions  establish  that  parties  have  no 
power  to  effect. 

If,  then,  there  had  been  nothing  in  this  contract  but 
the  general  agreement  to  refer  in  the  clause  in  the  speci- 
fication beginning  with  the  words  *'  and  in  case  of  any 
doubts,  disputes  or  differences  arising  or  happening" (a),  I 
should  have  thought,  upon  the  generally  undisputed  au- 
thority of  the  class  of  cases  to  which  I  have  just  referred, 
that  if  the  Plaintiffs  were  in  all  other  respects  entitled 
to  an  account,  they  might  have  been  decreed  it  not- 
withstanding this  provision.  But  I  am  of  opinion  that  an 
earlier  clause  than  this  meets  the  circumstances  which 
have  arisen,  and  must  decide  the  rights  of  the  parties 
in  their  present  position  under  the  contract.  1  refer,  of 
course,  to  the  clause  which  provides  for  the  case  of  the 
contract  being  determined  (i).     Upon  the  construction 

of 

(o)  Ante,  p.  339.  (6)  Ante,  p.  336. 
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1868*       of  this  clause  the  question  arisesi  whether  the  principle 
upon  which  Scott  v.  Avery  was  decided  does  not  here 
intervene  and  render  that'case  a  binding  authority  upon 
^'^IlS'u  ^  my  judgment.    That  principle  is  sUted  by  Lord  Cran- 

worth  in  these  terms  i — ''  If  I  covenant  with  A.£,  that 
if  I  do  or  omit  to  do  a  certain  act,  then  I  will  pay  to 
him  such  a  sum  as  J,  8.  shall  award,  as  the  amount 
of  damage  sustained  by  him,  then  until  J.  8.  has 
made  his  award,  and  I  have  omitted  to  pay  the  sum 
awarded,  my  covenant  has  not  been  broken,  and  no 
right  of  action  has  arisen."  And  I  may  ask  with  bimj 
as  the  question  to  be  answered  in  this  case,  *'  does  any 
right  of  action  exist  until  the  amount  of  damage  has 
been  ascertained  in  the  specified  mode?''  In  order  to 
determine  this  question,  we  must  refer  again  to  the 
clause  of  the  specification  upon  which  it  depends.— » 
[His  Lordship  read  it.] — Now  suppose  the  contractori 
had  chosen  to  agree  that  they  would  be  paid  for  their 
work  not  a  specified  sum,  nor  upon  measure  and  value^ 
but  such  an  amount  as  the  Company's  engineer  might 
fix,  can  there  be  a  doubt  that  such  a  contract  (though  a 
very  imprudent  one)  would  be  binding,  and  that  the  con« 
tractor  would  be  bound  to  submit  entirely  to  the  diacre^ 
tion  or  even  the  caprice  of  the  person  whom  he  had  thus 
clothed  with  this  arbitrary  authority  ?  What  is  there 
more  in  this  case  ? 

The  contractors  agree  that  in  a  given  event,  namely 
the  determination  of  the  contract  by  the  Corporation^ 
the  engineer  is  to  fix  and  determine  what  amount  (if 
any)  is  then  reasonably  earned  by  the  contractor  in 
respect  of  work  actually  done,  and  in  respect  of 
the  value  of  any  materials,  implements  and  tools  pro- 
vided by  the  contractor  and  taken  to  by  the  Corpora* 
tion.  The  PlaintifTs  counsel  agreed  (though  this  was 
with  reference  to  the  general  clause  of  reference  to  the 

engineer) 


ScotV 


CASES  IN  CHANCERY.  868 

engineer)  that  if  he  had  made  an  award,  even  ex  parte,       1868» 

the  contractors  would  have  been  bound  by  it^     I  can* 

not  however  understand  how  this  could  be  if  the  con« 

tractors  are  not  tied  by  their  contract  to  the  judgment  Corporation  6f 

of  the  engineer,  if  they  refuse  to  appear  before  him  or  in 

any  way  to  recognise  his  right  to  determine  the  matter^ 

Bat  I  think  that  they  would  be  bound  by  the  engineer's 

decision  under  such  circumstances,  because  they  have 

agreed  to  submit  to  it,  and  having  done  so,  how  ^s  it 

possible  for  them  to  say  that  they  are  entitled  to  be 

paid  for  their  work  and  for  their  plant,  not  the  amount 

which  the  engineer  shall  fix  and  determine,  but  what 

some  other  forum  may  think  that  they  ought  to  receive  ? 

It  was  said  that  this  clause  leaves  the  contractors 
wholly  at  the  mercy  of  the  engineer,  who  is  only  to 
determine  the  amount  which  they  are  to  receive,  *'  when 
the  contract  shall  have  been  terminated,  or  as  soon 
thereafter  as  the  engineer  may  think  convenient,"  and 
it  is  urged  that  he  may  consult  his  own  supposed  con-^ 
venience  and  indefinitely  postpone  his  determination. 
I  do  not  think  that  the  proper  construction  of  these 
words  is,  that  they  relate  to  the  personal  convenience 
of  the  engineer,  but  be  that  as  it  may,  if  he  were  to 
decline  to  enter  upon  the  question,  or  by  any  affected 
delay  or  any  improper  practice  of  any  kind  were 
to  attempt  to  evade  a  decision,  a  Court  of  Equity 
would  know  how  to  deal  with  such  a  state  of  things 
although  a  Court  of  Law  might  be  powerless  to  afford 
redress. 

The  Plaintiff's  counsel  however  insist,  that  there  are 
authorities  not  affected  by  Scott  v.  Avery  (a)  which  have 
determined   that  in  cases  very  similar  to   the  present 

parties 

(a)  5  H.o/Lordi  Ca$.  811. 
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1858.        parties  have  been  held   to  be  entitled  to  an  account, 

^^  notwithstanding  there  were  equally  stringent  clauses  in 

V,  their  agreements  binding  them  to  refer  their  disputes  to 

^^RFooL?^  arbitration.     It  will  be  necessary  therefore  shortly  to 

examine  these  cases.  That  which  was  principally  re- 
lied upon  was  the  case  of  Mcintosh  v.  The  Chreat 
Western  Railway  Company  (a).  In  the  earlier  steps  of 
that  case  it  has  no  bearing  upon  the  present  question. 
The  Plaintiff,  who  was  a  contractor,  agreed  to  do  cer- 
tain work  for  the  Company,  and  the  Company  agreed 
to  advance  him  money  on  account  of  works  done  and 
executed,  such  execution  to  be  certified  by  Mr.  JBrunel 
or  the  principal  engineer  for  the  time  being.  The  bill 
alleged,  that  Brunei  had  refused  to  certify,  and  that  in 
doing  so  he  was  acting  in  collusion  with  and  by  direc- 
tion of  the  Company,  and  it  prayed  for  a  declaration 
by  the  Court  that  the  withholding  the  certificate  was  a 
fraud  upon  the  Plaintiff,  and  that  he  was  entitled  to 
recover  all  such  amounts  as  if  such  certificates  bad 
been  given.  To  this  bill  the  Defendants  demurred,  and 
Vice-Chancellor  Knight  Bruce  first,  and  afterwards 
Lord  Cottenham  upon  appeal,  decided  that  the  allega- 
tion of  collusion  was  suflScient  to  sustain  the  bill,  and 
the  demurrer  was  overruled  with  costs.  Just  in  the 
same  manner  the  Vice-Chancellor  overruled  Mr.  Hawhs" 
ley's  demurrer  in  the  present  case,  although  upon  the 
bearing  the  charges  of  fraud  could  not  be  established. 

But  a  case  of  Mcintosh  v.  The  Great  Western  Rail- 
way {b),  which  was  exactly  similar  to  the  former  case  be- 
tween the  same  parties,  came  on  for  hearing  before  Vice- 
Chancellor  Stuart,  and  it  is  alleged  that  his  Honor, 
arriving  at  a  conclusion  inconsistent  with  his  decision 

in 

(a)  2   Be  G.  Sf  Sm,  758 ;    2        (6)  3  Sm.  4-  G.  146. 
Mac,  4-  G.  72. 
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in  this  case,  decreed  an  account.    To  ascertain  Whether        1858. 
the  two  decrees  are  thus  inconsistent  it  must  be  seen        ^ 

Scott 
whether  the  contract  in  that  case  is  in  its  terms  like  the  «. 

present.  It  is  not  given  in  the  report  in  3  Smale  Sf  j^l^^^, 
CUffard^  but  I  have  been  furnished  with  a  copy  by  the 
counsel  in  the  cause,  from  which  it  appears  that  the 
provisions  for  determining  the  claims  of  the  contractor 
were  very  different  from  those  in  the  present  agree- 
ment^ there  being  a  stipulation  for  a  general  reference 
of  disputes  to  arbitrators  to  be  named,  which  provided, 
in  general  terms,  that  if  any  difference  of  opinion  should 
arise  between  the  company  or  their  engineer  and  the 
plaintiff  as  to  any  matter  of  charge  on  account  as  be- 
tween the  company  and  the  plaintiff,  such  dispute  should 
be  referred  and  finally  settled  and  concluded  by  the 
arbitration  of  the  engineer  on  the  part  of  the  company, 
and  an  engineer  to  be  appointed  by  the  plaintiff  on  his 
part,  and  that  in  case  of  their  not  being  able  to  agree  a 
third  person  should  be  named  in  writing  as  arbitrator  by 
such  two  engineers,  before  they  proceeded  upon  thfe 
subject  of  the  reference^  and  that  the  decision  of  any 
such  arbitrator  so  named  should  be  final  and  binding  oh 
both  parties.  This  clause  in  itself  would  distinguish  that 
case  from  Scott  v.  Avery  (a),  and  would  bring  it  within 
the  class  of  cases  which  follow  Thompson  v.  Charnock  (6). 
I  think  therefore  that  his  Honor  cannot  be  fairly 
charged  with  inconsistency  in  his  decrees  in  that  case 
and  the  present. 

The  case  of  Ranger  v.  The  Great  Western  Railway 
Company  (c),  in  which  such  an  elaborate  and  able  judg- 
ment was  given  by  Lord  Cranworth,  appears  to  me  not  to 
assist  the  Plaintiffs'  argument.      The  contract   there 

made 

(a)  5  H.  ofLordt  Ca.  811.  (6)  8  T.  R.  139. 

(c)  5  H.  of  Lords  Ca.  72. 
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1868.  made  the  engineer  during  the  progress  of  the  works  the 
absolute  judge  of  the  mode  in  which  the  contractor  was 
discharging  bis  duties,  and  of  how  much  of  the  contract 
Lr^iipwt  P^'ice  from  time  to  time  had  become  payable,  and  his 
decision  in  these  respects  was  to  be  final,  but  (unlike 
the  present  case)  after  all  the  works  should  have  been 
completed  the  contractor  was  to  be  at  liberty  to  call  in 
a  referee  of  his  own  as  to  any  question  of  amount  due 
beyond  what  had  been  certified.  The  contractor  was 
unsuccessful  in  his  suit  upon  every  point  but  one.  Upon 
that  one  the  Plaintiff's  counsel  have  relied  as  entitling 
them  at  least  to  an  account  of  the  value  of  the  plant, 
tools  and  materials  taken  to  by  the  Corporation.  But 
it  appears  to  me  that  the  account  decreed  in  that  case 
is  no  authority  for  a  similar  one  in  the  present*  There 
as  here  the  company  was  empowered  to  take  possession 
of  the  work  and  of  the  whole  or  of  such  parts  of  the 
materials,  tools  or  implements  used  by  the  contractor  as 
the  company's  engineer  might  consider  requisite  for  ear^ 
rying  on  the  work.  The  question  was  whether  upon 
their  taking  possession,  the  plant  and  materials  became 
the  absolute  property  of  the  company.  It  appears  that 
there  was  a  clause  in  the  agreement,  that  if  the  monies, 
tools  and  materials  so  to  become  the  property  of  the 
company  should  be  insufiicient  to  cover  all  charges 
occasioned  by  completing  the  works,  then  the  contractor 
was  to  make  good  the  deficiency;  and  the  House  of 
Lords,  adopting  the  view  of  the  agreement  taken  by  Lord 
Cranwurth,  and  holding  that  the  true  meaning  of  it  was 
that  the  company,  though  at  liberty  to  seize  and  appro- 
priate the  plant  belonging  to  the  contractor^  were  yet 
bound  to  account  for  its  value  in  settling  their  accounts 
with  him,  decided  that  the  contractor  was  entitled  to  an 
account  of  the  value  of  the  plant,  and  also  of  other 
matters  which'  were  necessarily  connected  with  and  in- 
cidental to  that  enquiry. 

The 
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The  agreement  as  to  the  plant  is  very  different  in  this  1 858. 
case.  For^  though  it  is  to  become  the  absolute  property 
of  the  Corporation  upon  their  taking  possession  of  it^ 
instead  of  the  value  being  applicable  to  make  good  any  Cwrporation  ef 
liability  of  the  contractor,  it  is  merely  to  be  fixed  and 
determined  by  the  engineer,  so  that  if  an  account  were 
to  be  decreed  to  be  taken  of  its  Talue  it  would  be  an 
entire  departure  from  the  contract  by  which  that  qnes* 
tion  is  agreed  to  be  left  exclusively  to  Mr.  Hawhsley. 

It  only  remains  to  notice  the  recent  case  of  Kemp  r. 
Hose,  before  Vice-Chancelior  Stuart,  which  is  also 
alleged  to  be  inconsistent  with  the  decree  in  this  case. 
It  will  be  found,  however,  that  his  Honor  admitted  that 
if  the  question  had  there  depended  upon  the  contract 
alone,  the  contractor  was  completely  at  the  mercy  of  the 
architect,  but  he  fastened  upon  circumstances  which  he 
considered  might  produce  an  improper  bias  upon  the 
architect's  mind,  and  upon  that  ground  alone  his  Honor 
pot  the  contract  aside  and  opened  the  way  to  the  juris* 
diction  of  the  Court.  The  case  of  Kemp  ▼.  Rose,  there* 
ibre,  is  not  at  variance  with  his  Honor's  decision  in 
this  case. 

I  have  entered  at  so  much  length  into  the  case  partly 
on  account  of  its  great  importance,  but  principally  from 
a  desire  to  show  that  there  may  be  extracted  from  pre* 
yious  decisions  principles  which  may  be  safely  applied 
to  determine  the  effect  of  the  provisions  which  are  now 
so  common  in  contracts  for  the  execution  of  works  by 
which  the  contractor's  claims  and  liabilities  are  placed 
at  the  discretion  and  under  the  control  and  judgment  of 
the  agent  of  the  parties  for  whom  the  work  is  to  be 
done.  If  the  parties  to  the  agreement  have  provided 
beforehand  for  the  settlement  of  any  disputes  which 
may  arise  upon  the  rights  and  liabilities  growing  out 
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1858.       of  the  contract^  by  the  arbitration  either  of  persotifl 
^■^"^^^^^       mentioned  in  the  agreement  or  to  be  appointed  when 

Scott 

ff,  the  disputes  arise,  such  a  stipulation  cannot  be  urged  as 

Corporation  o€  ^^  answer  to  either  party  who  prefers  to  resort  to  the 

XaviRPooL.  .       . 

Courts  for  the  determination  of  his  rights ;  nor  can  it 

deprive  the  tribunals  of  the  country  of  their  jurisdic- 
tion,  whatever  remedy  may  be  open  to  the  party  against 
whom  proceedings  are  instituted  for  the  breach  of  the 
agreement.  But  where  the  contract  provides  for  the 
determination  of  the  claims  and  liabilities  themselves 
of  the  contractor,  by  the  judgment  of  some  particular 
person,  this  would  be  incorrectly  called  a  provision  for 
submission  to  arbitration,  as  no  dispute  can  exist  in 
such  a  case,  everything  being  dependent  upon  the  deci- 
sion of  the  individual  named,  and  till  he  has  spoken  no 
rights  can  arise  which  can  be  enforced  either  at  Law 
or  in  Equity.  I  think  that  Mr.  HawhsUy  stands  in 
this  relation  to  the  Plaintiffs  in  this  case.  They  have 
agreed  to  submit  themselves  entirely  to  his  judgment^ 
but  now  decline  his  authority.  If  the  Court  were  to 
assume  the  jurisdiction  which  is  prayed  it  would  not 
be  enforcing  the  contract  of  the  parties,  but  acting  in 
direct  opposition  to  it. 

I  think,  therefore,  that  the  decree  of  the  Vicex-Chan- 
cellor  must  be  aflSrmed,  and  the  appeal  dismissed  with 
costs. 
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Ex  parte  ROBERT  JAMES  BROWN. 

In  the  Matter  of  ROBERT  JAMES  BROWN,      j^n^^ 
a  Bankrupt.  May  3, 4. 

July  27. 

HIS  was  the  appeal  of  the  Bankrupt  from  the  deci«^     Before  The 
sion  of  Mr.  Commissioner  Ellison  allowing  him  only       °*^*    ^** 

^  »  TIC  EC 

a  certificate  of  the  third  class,  with  a  suspension  of  three  On  questions 
years  and  without  protection.  of  bankrupts* 

certificAtes 
cases  tainted 

The  Bankrupt  was  a  ship  owner  at  Sunderland,  and  SJZirr, 
the  grounds  of  the  decision  of  the  Commissioner  were.  \?  ^®  c*fe/"\Jy 

,.  i.1  ri^i  111  distinguished 

the  continuance  of  trading  after  the  Bankrupt  had  become  from  those 

hopelessly  insolvent,  reckless  speculation,  and  large  deal-  ^^'<^|*^''® 

ings  in  accommodation  bills.     Several  transactions  were  by  extrava* 

also  adverted  to  as  being  tainted  with  fraud,  and  among  f^neu  oi^ 

others,  a  pretended  sale,  by  way  of  preference,  to  the  mildness  of 

Bankrupt's  clerk,  of  a  cargo  of  salt.  3ut  where  a 

bankrupt  had 
contracted 

Another  transaction  was  as  follows  : — A  firm,  trading  liabilities  when 
under  the  style  of   Clark  and  Murch,  had  furnished  ^^ttd"" 
stores  to  a  Steam  Packet  Company,  of  which  the  Bank-  had  dealt 
nipt  was  managing  directory  at  a  credit  of  six  months,  comrnodation 
For  their  convenience,  the  Bankrupt  agreed   to   give  *»i^K  and  had 
them  his  own  bills  at  four  months,   upon  their  giving  of  exchange 
him  an  order  upon  the  Company  to   receive   the  price  "n<^ercir- 

*^  r      ^  I-  cumstances 

of  the  stores.     The  order  was  given  ;  the  Bankrupt  took  amounting  to 

it  an  engagement 
not  to  nego- 
ciate  it,  which 
he  had  nevertheless  done ;  and  had  moreover,  aAer  a  meeting  of  bis  creditors,  at 
which  it  was  understood  that  he  was  not  to  deal  with  his  estate,  given  to  one  of  them 
a  security  without  the  privity  of  the  others : — Hcld^  that  the  Commissioner's  sentence, 
suspending  the  certificate  for  three  years  without  protection,  could  not  be  mitigated 
fiirtber  than  by  giving  protection  after  an  imprisonment  of  two  months. 


870  CASES  IN  CHANCERY. 

1858.        it  to  the  secretary  of  the  Company,  who  told  him  that 
^^^^      it  was  inefTectual,  and  advised  that  Messrs.  Clark  and 

Ex  parte 

Brown       Murch   should   draw    upon  the   Company  in    favor  of 

in  re  ^y^^  Bankrupt  at  SIX  months.  Bills  were  drawn  accord- 
ingly  by  Clark  and  Murck,  and  accepted,  and  the -Bank- 
rupt got  them  some  time  between  the  15th  and  20th  of 
Janiumjy  1857,  at  a  time  when  he  must  have  kpown 
himself  to  be  in  insolvent  circumstances ;  but  it  appeared 
from  a  letter  of  the  Bankrupt  and  otherwise,  that  it  had 
been  understood  that  the  latter  bills  were  not  to  be 
negotiated.  The  Bankrupt,  nevertheless,  negociated 
Clark  and  MurcKs  bills. 

Another  transaction  was  with  a  firm  of  Robinson  and 
Fleming ^  who  had  been  creditors  of  the  Bankrupt.  There 
had  been  a  meeting  of  the  Bankrupt's  creditors  in  Aprils 
1850,  and  on  the  9th  of  that  month  a  meeting  of  the 
creditors  was  held,  at  which  it  was  understood  that 
the  Bankrupt  was  not  to  deal  with  his  estate.  He  knew 
that  there  was  bad  feeling  between  Robinson  and  Fleming 
and  the  creditors.  On  the  18th  of  April  he  came  to  an 
arrangement  with  Robinson  and  Fleming^  by  which  he 
put  under  their  command  two  cargoes  of  teak,  admitted 
to  be  of  the  value  to  the  estate  of  from  600/.  to  800/. 
The  case  set  up  in  justification  by  the  Bankrupt  was, 
that  Robinson  and  Fleming  had  already  securities  which 
covered  all  that  was  due  to  them,  but  this  did  not 
appear  clearly  made  out. 

The  other  circumstances  of  the  case  appear  sufficiently 
from  the  judgments.  The  adjudication  of  bankruptcy 
was  made  on  the  24th  of  April^  1857. 

The  Solicitor^General  (Sir  Hugh  Cairns)  and  If' 
Bagley  in  support  of  the  appeal. 
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Mn  Selwyn  and  Mr.  De  Gex  for  the  Assignees.  1858. 

Mr.  Bacon  and  Mr.  Giffard  for  Messrs.  Clark  and  Ex  parte 

Murch^  opposing  creditors.  rown. 

The  Solicitor- General  in  reply. 

Judgment  reserved. 


The  Tx>RD  Justice  Knight  Bruce. 

In  this  painful  case  we  have  had,  on  the  appeal  of  the  /u/y  27. 
Bankrupt,  to  consider  whether  the  sentence  passed  on 
bim  by  the  learned  Commissioner  with  respect  to  the 
certificate  has  been  too  severe.  Instead  of  its  suspen*> 
sion  for  three  years  from  a  day  in  April  last  (the  adju- 
dication of  bankruptcy  having  been  in  April,  1857), — 
suspension  without  intermediate  protection, — and  a  certi- 
ficate when  granted  of  the  third  class,  the  Bankrupt 
asks  an  immediate  certificate  (if  not  of  the  first)  of  the 
second  class,  or  at  least  a  much  milder  judgment  than 
that  already  described,  under  which  at  present  he  stands. 

The  matter  is  before  us  on  evidence  that  was  not,  as 
well  as  on  the  evidence  that  was,  before  the  learned 
Commissioner ;  and  on  the  whole  of  the  materials  now 
here,  I  find  reason  for  doubt  as  to  part  of  the  grounds 
on  which  the  learned  Commissioner  appears  to  have 
proceeded,  and  on  which  the  counsel  for  the  Respondents 
have  argued  in  support  of  the  decision. 

There  are,  however,  some  important  facts  which,  in 
my  judgment,  are  clearly  established.  First,  were  the 
bankrupt's  circun^stances  from  a  time  preceding  the 
month  of  March,  1857,  continually  to  the  time  of  his 
bankruptcy  desperate  ?  that  is  to  say,  was  he  at  and  from 
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the  end  of  February^  1857,  or  an  earlier  time,  hopelessly 
insolvent?  In  my  opinion  the  evidence,  whether  con- 
sidered as  the  case  stood  before  the  Commissioner,  or 
considered  as  it  stands  now,  renders  it  plainly  impossible 
for  any  reasonable  person  to  answer  this  question  other- 
wise than  in  the  affirmative.  But,  secondly,  does  the  evi- 
dence, whether  viewed  as  in  one  state  or  in  the  other, 
show  it  to  be  certain  or  probable  that  at  any  period 
of  March  or  April,  1857,  the  Bankrupt  was  unaware  of 
the  true  state  of  his  affairs,  or  could  rationally  have  enter- 
tained a  belief  that  it  was  not  desperate  ?  This  ques- 
tion must,  I  think,  clearly  be  answered  in  the  negative. 
Upon  it  there  cannot,  as  I  conceive,  be  any  doubt  fairly 
entertained.  It  is  my  firm  persuasion,  then,  that  he 
ought  to  have  communicated  with  his  creditors  as  a  body, 
and  brought  his  trade  and  business  to  a  close  at  the  end 
o(  February,  1857,  or  earlier,  and  that  he  is  justly  cen- 
surable for  not  having  done  so. 


But  there  is  more.  His  transactions  with  the  Austra- 
lian Screw  Company  (including  what  took  place  with 
Messrs.  Clark  and  Murch)  are  not  creditable  to  him. 
Those  connected  with  Mr.  Wilkins,  with  Mr.  Sacker, 
and  with  Mr.  Fleming's  firm  respectively,  in  and  after 
March,  1857,  were,  if  not  wrong  in  es^ry  sense  and 
without  qualification,  at  least  very  wrong  in  the  position 
in  which  the  Bankrupt  must  have  known  himself  then 
to  stand.  His  dealings  in  accommodation  bills  also  it  is 
impossible  not  to  disapprove.  And  his  proceedings  in 
the  respects  that  I  have  mentioned  have  been  altogether 
such  as  I  think  to  render  it  our  duty  (subject  only  to 
what  I  shall  mention)  to  adhere  to  the  learned  Commis- 
sioner's judgment. 

But  I  conceive  that  we  may  without  impropriety  allow 
the  Bankrupt  to  have  a  certificate  of  the  second  class  at 

the 
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the  end  of  the  three  years  fixed  by  the  judgment,  though 
not  sooner;  and  that  he  ought  to  have  no  protection 
until  he  shall  have  undergone  imprisonment  for  two 
months ;  after  which,  and  not  earlier,  in  my  opinion,  he 
may  have  protection. 


S7S 


1858. 


Ex  parte 
Brown. 

In  re 
Browv. 


I  consider  that  the  deposit  on  the  appeal  should  be 
paid  to  the  Respondents,  and  that  they  should  take  the 
residue  of  their  costs  out  of  the  estate. 

The  Lord  Justice  Turner. 

I  have  given  this  case  very  anxious  consideration,  in 
the  hope  that  the  severe  sentence  which  the  learned  Com- 
qaissioner  has  pronounced  might  be  found  not  to  be  jus- 
tified by  the  evidence  before  him,  or  that  the  new 
evidence  adduced  before  us  might  furnish  materials  which 
would  justify  the  mitigation  of  that  sentence.  I  regret  to 
say  that  I  have  not  been  able  to  find  any  solid  ground 
upon  which,  having  regard  to  the  duty  we  owe  to  the. 
public,  vfe  could,  in  my  opinion,  be  justified  either  in  dis- 
senting from  the  judgment  of  the  learned  Commissioner 
upon  the  case  as  it  stood  before  him,  or  in  substantially 
altering  that  judgment  upon  the  new  materials  adduced 
before  us. 


In  these  questions  upon  bankrupt's  certificates,  we 
liave  aWays  been  careful  to  distinguish  between  cases 
"^bich  are  tainted  with  fraud  or  dishonesty,  and  those 
^irbich  are  affected  merely  by  extravagance  or  careless- 
ness ;  and  I  think  this  distinction  well  deserving  the  con- 
wderation  of  those  who  are  called  upon  to  administer  the 
Ib^nkrupt  laws  in  whatever  position  it  may  be  their  lot  to 
^lo  80.  It  is  a  distinction  which,  as  it  seems  to  me,  is 
fi>unded  not  less  in  abstract  ji^stice  than  in  the  provisions 
€>f  the  statute  which  we  are  called  upon  to  enforce.     We 
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are  living  in  days  in  which  wild  and  hazardous  specula- 
tions are  rife;  if  they  are  attended  with  success,  the 
world  in  general,  and  the  commercial  world  no  less  than 
the  world  in  general,  is  ever  ready  to  praise  the  boldness 
with  which  they  are  undertaken;  and  if,  as  is  too  fre- 
quently the  case,  misfortune  and  ruin  follow  in  their 
train,  it  is  not,  I  think,  just  that  those  who  have  been 
ready  to  encourage  them  should  be  permitted  to  call  for 
punishment  as  severe  as  if  there  had  been  positive  fraud 
or  dishonesty.  Culpable  and  vicious  as  such  conduct  is, 
and  therefore  deserving  of  punishment,  I  am  not  dis- 
posed to  deal  with  it  on  the  footing  of  positive  fraud ; 
nor  do  I  think  that  this  was  the  intention  of  the  legisla- 
ture, for  the  Bankrupt  Act  has  defined  the  cases  in 
which  extraordinary  punishment  is  considered  to  be  due; 
and  the  cases  which  are  so  defined  are  cases  in  which 
there  has  been  positive  fraud  or  dishonesty. 


In  this  case  it  is  impossible  to  doubt  that  there  has 
been  extravagant  speculation,  reckless  trading,  and  bad 
book-keeping,  and  which  must,  in  any  event,  have  re- 
ceived its  due  punishment.  There  has  been,  too,  a 
course  of  dealing  in  accommodation  bills,  which,  viewed 
in  the  least  unfavorable  light,  shows  excessive  over- 
trading, and  must  have  called  for  a  punishment  some- 
what severe.  But  if  the  case  had  rested  there,  I  should 
have  thought  that  the  sentence  of  the  learned  Commis- 
sioner would  have  admitted  of  some  substantial  mitiga- 
tion. There  are,  however,  some  particular  transactions 
in  this  case,  which,  in  my  opinion,  preclude  us  from  sub- 
stantially mitigating  the  sentence. 

The  learned  Commissioner  has  referred   to  some  of 
these  transactions — the  purchase  of  the  ship  from  Mr. 
Hay,  the  sale  of  the  Lord  Maidstone,  and  of  the  salt 
on  board  of  her,  to  the  bankrupt's  clerk ;  the  transac- 
tions 
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tions  with  Sacker,  and  with  Clark  and  March,  and  the 
dealings  with  the  Pallion  Yard,  to  which  I  may  add  the 
transactions  with  Robinson  and  Fleming,  and  the  deal- 
ings with  the  Screw  Company's  bill  for  2,000/.,  as  re- 
quiring some  notice.  These  are  some  of  the  transac- 
tions which  we  have  to  consider  in  determining  this 
case. 
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Ex  parte 
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With  respect  to  some  of  these  transactions,  I  mean 
the  purchase  from  Mr.  Hay,  the  dealings  of  Pallion 
Yard,  the  sale  of  the  Lord  Maidstone,  the  transactions 
with  Sucker,  and  the  dealings  with  the  Screw  Company^s 
bill,  whatever  my  opinion  might  have  been  had  the  case 
rested  upon  the  evidence  before  the  learned  Commis- 
missioner,  I  am  not  disposed,  upon  the  evidence  now 
before  us,  to  view  them  in  quite  so  unfavorable  a  light 
as  the  learned  Commissioner  appears  to  have  viewed 
them.  Upon  the  evidence  now  before  us,  I  think  that 
the  purchase  from  Mr.  Hay  was  rather  pressed  upon  the 
Bankrupt  than  voUintarily  embarked  in  by  him ;  and  it 
took  place  at  a  period  when  the  Bankrupt  may  fairly 
have  had  reason  to  expect  that  he  might  be  able  to  con- 
tinue his  trade — as  early,  I  think,  as  September,  1856. 
As  to  the  Pallion  Yard,  looking  to  the  evidence  now  be- 
fore us,  I  am  not  altogether  satisfied,  but  I  doubt  whe- 
ther it  amounts  to  more  than  a  case  of  over-trading.  As 
to  the  Lord  Maidstone,  I  think  that,  upon  the  evidence 
before  us,  as  there  was  a  bona  fide  sale  and  transfer  of 
that  ship  to  the  Bankrupts  clerk,  as  early  as  the  7th  of 
March,  1857,  founded  upon  a  negociation  which  had  com- 
menced in  January,  and  had  been  continued  in  February 
of  that  year;  and  1  think,  therefore,  that  the  charge 
against  the  Bankrupt  founded  upon  that  transaction  is 
displaced.  As  to  Sucker,  though  the  dissolution  of  the 
partnership  with  him  in  1854  is  pregnant  with  careless- 
ness, I  see  nothing  to  affect  it  with  fraud;  and  from  the 
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evidence  before  us  I  collect  that  from  the  time  of  that  dis- 
solution there  were  discount  transactions  between  the 
Bankrupt  and  Sacker,  and  that  as  early  as  Februanff 
1851,  Sacker  having  discounted  some  bad  bilUy  bad  re- 
quired to  be  furnished  with  other  bills,  and  had  pressed 
for  them  and  threatened  legal  proceedings;  and  that  it 
was  in  consequence  of  these  threats  that  the  bill  for 
2,000Z.  given  by  the  Bankrupt's  clerk  for  the  purchase  of 
the  Lord  Maidstone  was  placed  in  Sacker^s  hands  at 
some  time  early  in  the  month  of  March,  1857.  I  am 
not  disposed,  therefore,  to  think  that  this  part  of  the 
case  weighs  much  against  the  Bankrupt,  and  as  to  the 
Screw  Company's  bill  for  2,000/.,  I  am  quite  satisfied 
that  the  Bankrupt  could  not  honestly  have  retained  it, 
and  was  consequently  justified  in  returning  it. 


If,  therefore,  the  case  had  depended  solely  upon  these 
transactions,  I  should  have  been  disposed  substantially  to 
mitigate  the  learned  Commissioner's  sentence.  But  there 
remain  to  be  considered  the  following  transactions :  the 
alleged  sale  to  the  Bankrupt's  clerk  of  the  salt  on  board 
the  Lord  Maidstone,  and  the  dealings  with  Clark  and 
Murch,  and  with  Robinson  and  Fleming. 

First,  as  to  the  sale  of  the  salt.  The  evidence  does 
not,  in  my  opinion,  justify  us  in  believing  that  there 
ever  was  any  such  sale,  there  is  too  much  obscurity,  too 
much  doubt  upon  the  transaction ;  too  little  proof  of  any 
payment  made  in  respect  of  it,  to  furnish  any  just  infer- 
ence on  which  such  a  belief  can  be  founded.  It  was 
the  duty  of  the  Bankrupt  to  keep  his  accounts  in  such 
a  state  as  to  furnish  proof  of  the  sale,  and  they  furnish 
no  such  proof.  I  cannot,  therefore,  view  this  transaction 
otherwise  than  as  founded  in  mala  fides. 


Then  as  to  Clark  and  JtTwrcA— [His  Lordship  stated 

the 
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the  transaction  with  this  firm,  as  above  detailed,  and  pro- 
ceeded to  say:] — 

These  are  the  facts  as  they  now  appear  upon  the  evi- 
iSlence  before  us ;  and,  in  my  opinion,  they  disclose  a 
transaction  not  only  unjustifiable  but  dishonest.  In  the 
origin  of  the  transaction,  Clark  and  Murch  were  merely 
to  give  an  order  upon  the  Screw  Company  for  the  pay- 
ment to  the  Bankrupt  of  the  price  of  the  stores.  In 
giving  that  order  they  would  come  under  no  liability.  It 
is  plain,  therefore,  that  it  was  not  originally  intended 
that  they  should  do  so,  and  I  see  nothing  whatever  to 
show  that  any  change  of  that  intention  was  ever  notified 
to  them.  Passing  by  what  appears  on  the  evidence  of 
Jennings^  the  Bankrupt's  own  letter  of  the  14th  of 
January^  1857,  must  have  led  them  to  believe  that  they 
were  not  to  come  under  any  such  liability.  But  what 
does  the  Bankrupt  do  ?  Very  soon  after  he  gets  the 
bills,  he  discounts  them,  and  thereby  renders  Clark  and 
Murck  liable  upon  them  in  addition  to  their  liability 
upon  the  bills  which  they  had  drawn  upon  him.  This, 
in  my  opinion,  was  a  course  of  dealing  both  discreditable 
and  dishonest. 
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Then,  again,  as  to  Robinson  and  Fleming — [His  Lord- 
ship detailed  this  transaction  as  above  stated,  and  after 
referring  to  the  justification  set  up,  said :] — 


This  would  be  no  justification  even  if  Robinson  and 
Fleming  were  covered  by  their  security.  I  observe, 
liowever,  that  this  is  not  by  any  means  clear,  for  it  ap- 
pears by  the  affidavits  that  the  question,  whether  there 
iriU  be  any  balance  coming  to  the  estate  upon  their  Secu- 
rities, is  said  to  depend  Upon  a  contingent  liability  to  the 
Durham  and  Nortkumberland  District  Bank, 

4  Upon 
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Upon  these  three  transactions^  therefore,  my  opioioD  in, 
that  the  judgment  of  the  learned  Commissioner  cannot  be 
impeached.  I  think  that  there  has  been  dishonest  dealing, 
and  I  am  of  opinion,  therefore,  that  we  cannot  alter  the 
judgment  beyond  what  my  learned  Brother  has  proposed. 
I  think  the  Assignees  should  take  the  deposit  for  their 
costs,  but  that  there  should  be  no  further  costs. 


Nov,  4. 

Before  The 
LoBDs  Jus- 
tices. 

Proof  admitted 
on  an  accept- 
ance which 
had  been  in 
blank  at  the 
date  of  the 
bankruptcy 
and  had  been 
filled  up  after- 
wards. 


Ex  parte  THOxMAS  BARTLETT. 

In  the  matter  of  THOMAS  HENNETT,  a 

Bankrupt. 

rpHlS  was  an  appeal  from  the  rejection  of  a  proof 
tendered  by  the  Appellant  on  a  bill  of  exchange 
for  2,600/.,  dated  the  27th  of  November,  1852,  drawn  by 
the  Appellant  upon  and  accepted  by  the  Bankrupt 

The  ground  of  the  rejection  was,  that  the  Bankrupt's 
acceptance  had  been  on  a  blank  stamp,  and  that  the  bill 
was  not  in  fact  drawn  till  after  the  adjudication  of  bank- 
ruptcy in  1853. 


Mr.  Bacon  and  Mr.  Barley  in  support  of  the  appeal. 
It  has  been  long  since  well  settled  that  an  acceptance  or 
endorsement  on  a  blank  bill  or  note  will  afterwards  bind 
the  acceptor  or  endorser  for  an  indefinite  sum  only 
limited  by  the  stamp  (a). 

Mr.  Giffard,  for  the  Assignees,  on  being  asked  by  the 
Court,  whether  the  Assignees  desired  to  have  the  bona, 
fides  of  the  transaction  tried  by  a  jury,  replied  in  the 

negative^ 

(a)  RuiuU  V.  Longtiaff'f  2  €hug.  514. 
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n^ative,  and  merely  submitted  whether  the  proof  could 
be  admitted  on  general  principles  of  law  (a). 

Their  Lordships  directed  the  proof  to  be  admitted, 
and  the  costs  on  both  sides  to  be  paid  out  of  the  estate. 


(a)  SeeTatev.Hilfbert,2  Vet. 
jun.  111;  CoUis  v.  Emett,  1  H. 
Bia.  313;  Ramel  v.  Lang$iafe, 
2  Dimg.  514 ;  SchuUi  v.  AttUy, 
2  fiiMg.  N.  C.  544 ;  Moniague 
▼.  Perkins,  22  Lam  J.,  C.  P. 
187;  Tewp/e  ▼.  PuUen,  8  ExcA. 
389;  fiay%  on  hUU,  edited  by 
Dowdetwell,  204;    Thornton   v. 


DicA,  4  £ip.  270 ;  Cox  v.  Troy, 
5  fi.  4-  il/(<.  474;  5iiaiM  v. 
Mifigay,  1  Afati.  4*  ^-  87; 
l/fAf r  V.  I>attnrey,  4  Camph.  97 ; 
5/ory  on  Agency,  489,  am/  s. 
459 ;  Wood  ▼.  Afan/ey,  1 1  il</.  4* 
EIL  34,  am/  fia/cA  v.  SearUt,  2 
5m.  4r  G.  147. 


1858. 

Ex  parte 
Bartlbtt 

In  re 

HiMMBTT. 


JVoo.  9. 

Before  The 

Lord 

Chancellor 

LoiD 

Chblmsford. 


Ex  parte  CHARLES  VERO  and  JAMES  EVERETT. 

In  the  Matter  of  the  Petition  of  CHARLES  VERO 
and  JAMES  EVERETT,  for  Arrangement  with 
their  Creditors. 

riiHlS  was  a  petition  by  way  of  appeal  from  an  order  of 

the  Court  of  Bankruptcy  for  the  Birmingham  district, 

and  seeking  the  return  of  a  sum  of  39/.  Is.,  which  (as  the 

Petitioners  contended)  was  improperly  required  to  be  paid 

,       ^,  .    '  .  ,  .      ,  Where  by  the 

by  them  to  the  Chief  Kegistrars  account,  m  the  course  terms  of  an 
of  proceedings  upon  a  petition  for  arrangement  under  *™>ge"ient 
the  control  of  the  Court.  trol  of  the 

Court,  in  pur- 
suance of  the 

The  provision  under  which  the  payment  was  required  Consolidation 

was  ^^ty  a  conipo* 
sition  of  7i.  6d. 
in  the  pound 
was  to  be  paid, 
•od  the  estate  of  the  Petitioners  was  to  vest  in  the  official  assignee  until  such  payment, 
irhen  it  was  to  revest  in  the  Petitioners: — Held^  that  the  ad  valorem  fees  payable 
under  the  54th  section  of  the  Act  attached,  thouch  the  revesting  took  effect,  the 
€ofnpoeition  having  been  paid  without  the  further  interposition  of  the  Court  or  the 
officul  assignee. 
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1858. 


Erparle 
Vbro 

and  Another. 

in  re 

Vrro 

and  Another. 


was  the  64th  section  of  the  Bankrupt  Law  Consolidation 

Act,  1849  (a). 

The 


(a)  ''  54.  That  the  official  as- 
signee of  each  bankrupt's  estate, 
and  every  official  assignee  ap- 
pointed by  the  court  under  any 
petition  for  arrangement  between 
a  debtor  and  his  creditors,  where 
the  estate  and  effects  of  such 
petitioning  debtor  shall  vest  in 
auch  official  assignee,  either  alone 
or  jointly,  in  manner  hereinafter 
mentioned,  shall  pay  to  the 
credit  of  the  account  intituled 
'The  Chief  Registrar's  Account* 
such  sura,  not  less  than  one- 
eighth  of  a  pound,  and  not  ex- 
ceeding 5/.  per  centum  on  the 
gross  produce  from  time  to  time 
of  any  such  estate;  such  sum, 
within  the  limit  aforesaid,  and 
the  time  or  times  for  payment 
thereof,  to  be  fixed  by  the  senior 
commissioner,  with  the  approval 
of  the  Lord  Chancellor ;  and  the 
senior  commissioner,  witli  the 
like  approval,  may  from  time  to 
time  lessen  or  increase  such  sum, 
within  the  limit  aforesaid,  as  may 
seem  just  and  reasonable,  upon 
consideration  of  the  amount  from 
time  to  time  standing  to  the  said 
account,  and  of  the  claims  from 
time  to  time  chargeable  there- 
upon." 

The  following  sections  were 
also  referred  to  in  the  argu- 
ment : — 

••218.  That  from  and  after 
the  date  of  the  approval  and 
confirmation  of  such  resolution 
or  agreement,  all  the  estate  and 
effects  of  such  petitioning  trader 
shall  vest  in  the  official  assignee 


(if  such  shall  be  reqaired  by 
virtue  of  such  resolatiim,  and 
either  alone  or  jointly  with  any 
person  or  persons,  as  may  be  ex- 
pressed in  such  reaolution),  as 
fully  as  if  such  official  stsaigiiee 
were  an  assignee  under  any  bank- 
ruptcy ;  and  every  such  offidal 
assignee  may  sue  and  be  sued 
as  if  he  were  such  asngoee ;  and 
in  the  event  of  the  death,  t^signa- 
tion  or  removal  of  any  tuch  ofll- 
cial  assignee,  the  court  shall  have 
power  to  appoint  another ;  and  if 
the  estate  and  effects  shall  have 
vested  in  such  official  assignee, 
the  same  shall  vest  in  the  new 
official  assignee  so  appointed,  in 
the  same  manner  as  in  bank- 
ruptcy. 

"219.  That  the  oflScral  as- 
signee shall  once  at  least  in  every 
six  months,  or  oflener  if  the 
court  shall  require  it,  produce  to 
the  court,  on  oath,  a  f\ill  and 
true  account  of  all  monies,  pro- 
perty and  effects  of  such  petition- 
ing trader  which  have  come  to 
his  hands,  and  of  the  disposal 
thereof;  and  the  court  shall  ex« 
amine  the  same,  and  shall  certify 
the  result  of  such  examination, 
and,  if  need  be,  order  payment  to 
the  creditors  of  such  petitioner, 
according  to  the  terms  of  the 
resolution  or  agreement,  and  may 
in  such  account  make  all  just 
allowances,  and  may  order  pay- 
ment to  the  official  assignee  of 
such  sum  as  a  remuneration  for 
his  services  as  shall  appear  to  be 
just  and  reasonable."  - 
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The  firet  meeting  under  the  petition  was  held  on  the        1858. 
S8th  of  June^  from  which  day  it  waft  adjourned  to  the      ^^ 
14th  of  «/iu/^,  1868.     The  Petitioners' proposal,  asori-        TcRb 
giniilly  tifade  by  them,  was  merely  for  payment  of  a  com-   ^^  Anotlwt. 
{K>sitiM  of  7ff.  6d.  in  the  pound,  and  did  not  cohtain  any        y^^^^ 
j>rovlsi6n  as  to  the  vesting  of  the  Petitioners'  estate ;  but  ^^  Aaotlrtr. 
at  the  meetiitg  of  the  £8th  of  June,  1858,  the  Registrar, 
acting  in  the  absence  of  the  Commissioner,  suggested  that 
in  order  to  secure  the  payment  of  the  composition,  the 
proposal  should  provide  for  the  vesting  of  the  Peti- 
tioner's estate  in  the   official   assignee  in   the   interim 
between  that  time  and  the  payment  of  the  composition. 
The  Registrar  thereupon  altered  the  Petitioners'  proposal 
to  that  effect,  and  it  then  stood  as  follows  : — 

"  The  said  Charles  Veto  and  James  Everett  propose 
to  pay  to  all  and  singly  the  creditors  mentioned  in  the 
foregoing  statement,  or  who  may  prove  their  debts  as  in 
bankruptcy  under  this  petition  for  arrangement,  a  com- 
position of  Is.  6d.  in  the  pound  upon  the  amount  of  and 
in  full  satisfaction  and  discharge  of  their  respective  debts, 
such  composition  to  be  had  and  received  by  the  sai{J  cre- 
ditors respectively  in  full  satisfaction  and  discharge  of 
the  several  debts  due  or  owing  to  them  respectively  by 
the  said  Charles  Vero  and  James  Everett ;  such  compo- 
sition  to  be  paid  in  cash  to  the  said  respective  creditors 
within  one  calendar  month  after  the  final  confirmation, 
under  section  216  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  of  this  proposal  by  the  Court  of  Bankruptcy 
for  the  Birmingham  district. 

''That  the  payment  by  the  said  Charles  Vero  and 
James  Everett^  within  the  said  period  of  one  calendar 
month,  into  the  hands  of  the  official  assignee  of  a  sum  of 
money  to  pay  such  composition  to  the  said  creditors 
respectively,  and  to  pay  the  fees  to  the  Chief  Registrar, 

and 
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1858.       and  to  pay  the  charges  of  the  official  assignee  and  the 

P^  messenger  respectively  tinder  this  petition,  and  all  other 

Vero        such  charges  as  shall  be  allowed  by  the  Court,  shall  be 

an      not  er.   jg^^gj  equivalent  to  an  actual  tender  or  payment  to 

Vkro        ^ach  of  the  said  creditors  respectively  of  the  amount  of 

and  Another.   (\^^  composition  upon   the  debts   of  the  said  creditors 

respectively,  and  shall  be  deemed  sufficient  to  entitle  the 

said  Charles  Vero  and  James  Everett  to  a  certificate 

from  the  said  Court  of  Bankruptcy,  under  the   22Ut 

section  of  the  Bankrupt  Law  Consolidation  Act,  1849. 

"  That  until  payment  as  aforesaid,  the  estate  and  effects 
of  the  said  Petitioners  shall  vest  in  the  official  assignee 
upon  trust  for  the  purposes  aforesaid,  but  such  estate  and 
effects  shall  forthwith  upon  such  payment  revest  in  the 
said  Petitioners,  accordingly  as  they  respectively  may  be 
entitled  thereto,  such  revesting  being  freed  and  altogether 
discharged  of  and  from  such  vesting  as  aforesaid,  and  as 
fully  and  efiectually  to  all  intents  and  purposes  as  though 
such  vesting  had  not  taken  place." 

On  the  1st  of  September,  1858,  the  second  meeting 
was  Held,  and  the  proposal  in  the  above  form  was  accepted 
by  (he  creditors  and  approved  by  the  Court. 

No  other  order  was  made  by  the  Court  for  the  vesting 
of  the  Petitioners^  estate  in  the  official  assignee  ;  but  the 
Petitioners  continued  in  the  uninterrupted  possession  and 
disposal  thereof 

On  the  S7th  of  September,  1858,  when  the  Petitioners 

were  about  to  pay  to  the  official  assignee  the  amount  of 

money   necessary   to  complete    the  performance  of  the 

arrangement,  the  official  assignee  required  them  to  pay 

the  amount  of  the  per-centage  required  by   the   above 

section,  and  calculated  upon  the  entire  amount  of  such 

compositions. 

The 


CASES  IN  CHANCERY.  883 

The  Petitioners  therefore,  in  order  to  secure  the  com-  1858. 

pletion  on  their  parts  of  the  proposal,  paid  to  the  ofRcial  ^-^v-^^ 

assignee  39Z.  7s.  as  required  by  the  order  for  and  in  y^^ 

respect  of  the  Chief  Registrar's  account.  ""^  Another. 

In  re 
Vbro 

The  prayer  was  that  the  order  of  the  Registrar,  so  far   •"^  Another. 
as  related  to  the  payment  of  the  sum  of  39Z.  7«.,  might 
be  set  aside,  and  the  official  assignee  might  be  ordered 
to  refund  to  the  Petitioners  the  amount  so  paid  him  as 
aforesaid. 

Mr.  De  Gex  in  support  of  the  appeal. 

Enactments  in  favor  of  the  public  revenue,  whereby 
the  subject  is  taxed,  are  to  be  construed  as  strongly  as 
possible  in  his  favor ;  Tomkins  v.  Ashley  (a),  Dean  v. 
Diamond  (b),  Warrington  v.  Furher  (c),  Hohson  v. 
Neale{d).  The  question  therefore  is,  having  regard 
to  this  rule,  whether  the  54th  section  applies  to  the 
present  case.  If  there  had  been  no  proposal  for  vest- 
ing the  estate  in  the  official  assignee,  there  could  have 
been  no  question.  Is  the  vesting  clause  then  such  a 
provision  as  the  section  contemplates  ?  Now,  in  order 
to  satisfy  the  terms  of  the  64th  section,  the  estate  must 
vest  ''  in  manner  hereinaAer  mentioned,"  that  is  to  say, 
ID  such  manner  as  is  mentioned  in  the  ^18th  section  (e). 
But  in  order  to  vest  in  the  manner  mentioned  in  that 
section,  the  estate  must  vest  "  as  fully  as  if  such  official 
assignee  were  an  assignee  under  any  bankruptcy,"  and  it 
must  moreover  so  vest  as  to  realize  some  gross  produce. 
These  requirements  are  founded  upon  good  reasons,  for 
if  the  estate  vests  ''as  fully  as  if  the  official  assignee  were 

an 

(a)  6  B.  4-  C.  541.  {d)  17  Bern.  184. 

(6)  4  B.  4-  C.  245.  (0  See  ante,  p.  380,  note  (a). 

(r)  8  Easi,  245. 


S84  CASES  IN  CHANCERY. 

1858,        an  assignee  under  any  bankruptcy,**  it  becomes  neoes- 
„  sary  to  audit  and  pass  the  accounts,  for  which  the  tine 

Vbro        and  trouble  of  the  officers  of  the  Court  are  required;  and 
90      not  er.   jj*  gross  produce  is  realized  it  is  paid  into  the  bank,  and 
Vbro        the  machinery  of  the  Court  is  employed  for  that  purpose, 
^d  ADother.   j^  em^er  of  these  cases  remuneration  may  fairly  be  re- 
quired. But  these  reasons  do  not  apply  to  a  mere  interim 
and  provisional  vesting  like  the  present,  in  which  the 
official  assignee  has  no  more  trouble  or  concern  than  a 
feoffee  to  uses  has  in  a  conveyance.    The  Appellants  had 
already  paid  the  10/.  required  by  the  Act,  which  is  all 
that  the  Act  of  Parliament  charges  for  such  assistance  as 
the  Appellants  have  received  from  the  Court. 

He  also  referred  to  Ex  parte  Reynolds  (a),  Ex  parte 
Diamond  (d),  Ex  parte  Miller  (c),  Ex  parte  Patter^ 
son  (d),'  Lewis  v.  Collard  (e), 

Mr.  Clement  Swanston,  for  the  Chief  Registrar  and 
the  Official  Assignee,  was  stopped  by  the  Court. 

The  Lord  Chancellor. 

I  am  not  desirous  of  subjecting  the  estates  of  debtors, 
administered  under  the  control  of  the  Court  of  Bank- 
ruptcy, to  more  expense  than  the  Act  of  Parliament  pre- 
scribes. But  I  must  follow  the  terms  of  the  Act  of 
Parliament,  however  hardly  they  may  operate  in  a  par- 
ticular case. 

It  appears  to  me  that  the  object  of  the  54th  section  in 
charging  a  debtor's  estate  with  a  per-centage  is  not,  as 
was  contended,  merely  to  provide  a  remuneration  to  the 
officers  of  the  Court.     In  my  opinion  its  object  was  to 

make 

(a)  De  Gex,  373.  (d)  De  Gex,  158. 

(6)  De  Gex,  143.  (e)  23  Law  /.,  N,  S.  C.  P. 

(c)  De  Gex,  144.  32. 
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make  a  ptirty  who  comes  to  the  Court  for  its  assistance,        1858. 

and  derives  a  benefit  from  that  assistance,  chargeable  to       TT'^'*^'^ 

°  Expqrte 

thd  funds  required  for  the  maintenance  of  the  Court  Veeo 

and  Another. 

In  this  case  there  is  an  arrangement  under  the  control  Vbko 
of  the  Court,  apd  by  the  arrangement  it  is  proposed  by  *"*^  Another, 
the  petitioning  traders  that  they  should  pay  7s,  6(2.  in  the 
pound  on  the  aropuqt  pf  their  debts.  That  arrangement 
ipight  have  been  made  withoMt  resorting  to  the  Court,  or 
it  might  have  been  carried  into  efiect  under  the  Act, 
without  coining  within  the  provision  that  the  estate 
fljiould  vest  in  the  official  assignee.  I  think  that  upon 
the  construction  of  the  Act  of  Parliament  a  certificate  to 
the  debtors  might  have  been  granted  without  any  assets 
finding  their  way  into  the  hands  of  the  official  assignee. 
For  I  find  under  the  221st  section  of  the  Act,  "  that  so 
soon  as  the  said  resolution  or  agreement  shall  have  been 
carried  into  effect,  and  the  creditors  of  such  petitioning 
trader  shall  h^ve  been  satisfied  according  to  the  tenor 
thereof,  the  Court  shall  give  to  such  Petitioner  a  certifi* 
cate,  under  the  hand  and  seal  of  the  Commissioner,  in 
the  form  contained  in  the  schedule  A  c.  to  this  Act 
annexed."  But  the  parties  in  this  case  chose  to  come 
to  a  resolution  or  agreement  by  which  it  was  arranged 
that  until  payment  of  the  composition  the  estate  and 
effects  of  the  Petitioners  were  to  vest  in  the  official 
assignee,  and  that  afterwards  they  were  forthwith  to  revest 
in  the  Petitioners.  Now  the  218ih  section  provides 
that — [His  Lordship  read  it,  see  ante,  page  380,  note.] 
Mr.  De  Gex  argued  that  these  words  can  only  mean  an 
absolute  vesting ;  and  that  if  the  assets  vest  tempora- 
rily and  conditionally,  it  is  not  a  case  within  the  section, 
because  it  vests  them  only  till  the  specified  time,  and 
consequently  not  as  fully  as  the  effects  of  a  bankrupt  vest 
in  the  assignee  under  a  bankruptcy.  But  it  appears  to 
me  that,  during  the  time  for  which  the  property  is  vested 

under 
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1858.  under  this  resolution  in  the  official  assigneei  it  is  abso- 
„  lutely  vested  in  him  for  the  purpose  of  raising  or  securing 

Vero  the  7s,  6d,  in  the  pounds  and  that  if  the  7$.  GcL  were  not 
an      no   er.  p^j  j^  ^j^^  official  assignee  would  undoubtedly  have  power 

Vkro  to  realize  sufficient  to  pay  this  amount  to  the  creditors, 
and  Another,  g^^  jf  j^  jjg  vested  in  the  official  assignee,  then,  under 
the  Act,  the  liability  attaches  whether  this  was .  the 
intention  of  the  parties  or  not;  and  although  they 
may  have  intended  that  by  the  adoption  of  this  form 
of  resolution  the  fees  should  not  be  paid,  they  have 
failed  in  accomplishing  such  an  intention,  as  they  have 
agreed  that  their  estate  and  efiects  shall  vest  in  the  official 
assignee.  It  appears  to  me  that  the  moment  that  the 
estate  vests  in  the  official  assignee,  the  liability  attaches, 
although  it  may  happen  that  the  property  is  not  realised, 
and  that  no  gross  produce  arises  froi;,^^.  I  can  conceive 
many  cases  in  which  hardship  may  anse  from  this ;  but 
I  think  the  words  of  the  Act  of  Parliament  so  strong, 
that  I  am  compelled  to  give  effect  to  them,  and  that  the 
petition  must  be  dismissed. 


Mr.  C  Swanston,  for  the  Chief  Registrar  and  the 
Official  Assignee,  asked  for  costs,  but  his  Lordship  said 
be  thought  the  case  a  hard  one,  and  refused  to  give  costs. 
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In  the  Matter  of  the  ROYAL  BRITISH  BANK,  and 
In  the  Matter  of  the  JOINT  STOCK  COMPANIES    jyroe.  23.' 24. 
WINDING-UP  ACTS  1848  and  1849.  ^«-  "-J'  8, 

9,  10. 

NICOL'S  CASE.  1859. 

Jan,  22. 

rpHIS  was  the  appeal  of  the  Official  Manager  of  the  Before  llie 

"*"      above  Company  from  the  decision  of  Vice-Chan-  ChanceUor 
cellor  Kindersley,  holding  that  the  name  of  the  Respon-         Lord 
dent,  Mr.  William  Nicol,  ought  not  to  be  on  the  list  of       and  the 

contributories  under  a  winding-up  order.  Lords  Jbs- 

"  TICEt. 

Til®  The  deed  of 
settlement  of  a 
banking  company  provided  that  shares  might  be  transferred  with  the  consent  of  the 
directors,  but  that  the  transfers  should  be  registered,  and  that  an  indorsement  of  the 
registry  should  be  made  on  the  deed  of  transfer,  and  should  be  sufficient  evidence  of  the 
directors'  consent.  A  shareholder  placed  his  shares  in  the  hands  of  a  broker,  and  they 
were  sold  nominally  to  the  solicitor  of  the  Company,  but  really  (though  without  the  know- 
ledge of  the  shareholder)  to  the  Company  itself,  the  purchase-money  being  paid  out  of 
the  Company's  funds,  and  the  subsequent  dividends  being  carried  to  their  credit : — 
Heldt  that  although  there  was  no  indorsement  on  the  transfer  to  the  solicitor,  the 
directors*  consent  was  sufficiently  proved,  and  that  on  the  Company  being  wound  up  the 
vendor  ought  not  to  be  placed  on  the  list  of  contributories  as  a  present  shareholder. 

The  vendor  had  been  induced  to  take  the  shares  by  false  and  fraudulent  repre- 
sentations as  to  the  position  of  the  Company.  These  representations  were  partly 
made  by  one  of  the  directors,  and  were  partly  contained  in  a  report  which  was  made 
by  the  directors  to  the  Company,  and  approved  at  an  annual  meeting,  and  afterwards 
embodied  in  a  circular  issued  by  the  directors  inviting  subscriptions  for  new  shares  :— 
Held,  that  the  Company  could  nut  be  considered  to  have  authorized  such  a  use  of  the 
report,  nor  to  be  answerable  for  the  misrepresentations  contained  in  it,  and  that 
whether  they  could  or  not,  the  vendor  having  had  the  means  of  discovering  the 
fraud,  and  having  taken  no  step  to  repudiate  the  contract  before  the  winding-up  of  the 
Company,  but  having  received  dividends  on,  and  made  a  transfer  of,  the  shares,  was 
not  entitled  to  be  relieved  from  the  contract,  but  must  be  held  to  have  been  a  shareholder 
down  to  the  time  of  the  transfer. 

Semble,  by  the  Lord  Chancellor  and  Lord  Justice  Turtier,  that  if  the  representations 
contained  in  the  circular  could  have  been  considered  those  of  the  Company,  the  cir- 
cumstance, of  their  having  been  only  some  of  the  representations  on  which  the  vendor 
acted,  would  not  have  defeated  his  right  to  relief;  the  burden  of  proving  that  one  of 
several  misrepresentations  which  led  to  a  contract  was  not  a  material  inducement 
to  enter  into  it  being  on  the  party  who  has  made  such  misrepresentation. 

Semble^  by  the  Lord  Ch  mcellor,  that  representations  made  by  directors  to  the 
Company  fraudulently,  for  the  purpose  of  enhancing  the  value  of  the  stock,  cannot  be 
regarded  as  representations  of  the  Company  itself. 

Semble,  by  Lord  Justice  Turner ,  that  if  the  directors  of  a  company,  in  the  course 
of  managing  its  affairs,  make  false  and  fraudulent  representations,  whereby  strangers 
are  misled  to  their  injury,  the  shareholders  are  responsible,  and  that  the  Company 
cannot-  maintain  a  claim  fur  contribution  against  persons  who  by  such  representations 
are  induced  to  take  shares. 

Observations  upon  Burner  v.  Pennell,  2  f/.  o/'  Lords  Ca.  497 ;  National  Exchange 
Company  of  Glaygow  v.  Drew,  2  Mavq.  103 ;  l)€\mU  and  General  Life  Auurance 
Company  v.  Ayscough,  6  EIL  4-  BL  761,  and  BrockvoeWs  Case,  4  Drew.  205. 

Vol.  III.  D  D  D.J. 
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1858.  The  following  statement  of  the  facts  of  the  case  and  of 

.  the  questions  arising  upon  them  is  transferred  to  tins 

Royal       place  from  the  Lord  Chancellor's  judgment. 

British 
Bank,  &c. 

Nicol's  Case.       Mr.  Nicol  became  the  purchaser  of  twenty  shares  in 

the  Royal  British  Bank  on  the  8th  of  March,  1855. 
There  was  at  first  some  difference  between  the  parties  on 
the  question  of  the  time  of  the  purchase  of  the  shareSi 
Mr.  Nicol  having,  in  his  earliest  examination,  stated  it 
to  have  taken  place  in  the  Autumn  of  1855,  and  admis- 
sions having  been  agreed  to,  and  amongst  others  one  ^'that 
in  the  month  of  September,  1855,  Mr.  Nicol  became  the 
purchaser  or  allottee  of  twenty  new  shares  in  the  bank,'* 
but  it  now,  however,  appearing  that  the  true  date  of  the 
transaction  was  the  8th  of  March,  1855.  The  date  was 
important,  as  determining  whether  certain  documents 
upon  which  Mr.  Nicol  originally  relied,  as  containing 
false  representations  which  induced  him  to  become  a 
purchaser  of  shares,  were  in  existence  when  he  became  a 
shareholder. 

On  the  purchase  of  the  shares  Mr.  Nicol  paid  a  de- 
posit of  10/.  a  share,  amounting  to  200L,  and  afterwards 
paid  other  sums  upon  them  amounting  in  the  whole  to 
50/.  on  each  share.  The  shares  so  purchased  by  Mr. 
Nicol  were  part  of  an  issue  of  shares  authorized  by  a 
supplemental  charter,  which  empowered  the  bank  to  raise 
additional  capital. 

Mr.  Nicol,  after  his  purchase,  signed  a  supplemental 
deed,  which  referred  to  and  incorporated  into  it  the  terms 
and  provisions  of  the  original  deed  of  settlement  of  the 
company.  He  received  a  dividend  upon  his  shares  in 
January,  1856,  which  he  retained  and  never  offered  to 
return. 


In 
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In  the  month  of  February^  1856,  he  employed  Mr.        I800. 
Braddochj  a  broker,  to  sell  his  twenty  shares,  and  Mn         j^  ^ 
Braddock  sold  them   accordingly    to    another    broker        Royal 
named  Scott,  who   acted   for  the  buyer.     The  shares     Bank,  frc 
were,  in  fact,  bought  by  the  orders  of  Cameron,   the  Nicol's  Case. 
general  manager  of  the  Royal  British  Bank,  on  account 
of  the  bank,  the  name  of  a  Mr.  Empson  being  used  by 
him  and  given  to  his  broker  as  the  buyer.     Mr.  Empson 
was  a  solicitor,  and  was  the  London  agent  of  the  solicitor 
to  the  bank.     He  had,  some  time  before  this  transaction, 
been  informed  by  Cameron  that  the  bank   had   taken 
certain  shares  which  it  would  be  a  convenience  if  he 
would  permit  to  be  transferred  into  his  name  on  behalf 
of  the  bank,  and  Mr.  Empson  consented  on  the  under- 
standing that  he  was  not  to  be  considered  or  treated  by 
the  company  as  the  holder  or  owner  of  the  shares.     A 
share  account  was  opened  in  Mr.  Empson  s  name  in  the 
bank  books,  which  contained  a  regular  debtor  and  cre- 
ditor account  of  shares  bought  and  sold,  and  he  was  from 
time  to  time  called  upon  to  execute  and  he  did  execute 
transfers  of  some  of  the  shares. 

The  money  which  was  paid  for  the  purchase  of  Mr. 
Nioors  shares  was  supplied  to  the  broker  out  of  the 
funds  of  the  bank,  and  from  this  source  Mr.  Nicol  re- 
ceived the  price  of  his  shares,  amounting  to  1,000/., 
which  he  never  returned.  There  was  a  share  account 
also  of  Mr.  Nicol  in  the  books  of  the  bank,  but  no  entry 
was  made  in  it  of  the  transfer  of  his  shares.  There 
now  appeared  written  in  pencil  against  the  shares  the 
words  *'  Qy.  transferred  to  the  bank?"  but  no  evidence  was 
otkred  of  the  time  when  these  word^  were  added.  In 
Mr.  Empsoiis  account  these  twenty  shares  were  nowhere 
to  be  found ;  the  last  entry  in  his  account  being  of  the 
dtiie  of  January,  1856,  and  the  alleged  transfer  of  the 
shares  having   taken   place   in    the    following    month. 

D  D  2  There 
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1858.        There  was  no  direct  evidence  of  any  express  consent 

""^y^^^      having  been  given  to  this  transfer  by  the  directors,  nor 

Royal        of  its  having  been  submitted  to  them  for  their  approval, 

Briti^       and  one  question  was,  whether  there  were  not  circum- 

Nicol's  Case,  ^^^^^^s  from  which  their  consent  might  reasonably,  if  not 

necessarily,  be  inferred.  After  the  transfer  by  Mr.  Nicol 
a  dividend  having  been  declared,  the  dividend  warrant  on 
the  shares  was  made  out  in  the  name  of  Cameron,  but 
the  amount  of  the  dividend  was  carried  to  the  credit  of 
the  bank  in  an  "  interest "  account. 


Upon  these  facts  three  questions  were  raised. 

1st.  Was  Mr.  Nicol  induced  to  become  a  shareholder 
in  the  bank  by  such  fraudulent  representations  as  entitle 
him  to  repudiate  his  contract?     If  so, 

Sndly.  Had  he,  by  any  act  which  he  had  done,  or  by 
any  laches  of  which  he  had  been  guilty,  estopped  himself 
from  now  insisting  upon  the  fraud  ? 

And,  in  the  event  of  the  first  question  being  decided 
against  Mr.  Nicol,  upon  which  the  second  depended, 

3rdly.  Had  Mr.  Nicol  divested  himself  of  his  original 
liability  by  the  complete  transfer  of  his  shares  ? 

The  fraudulent  representations  upon  which  it  was 
alleged  that  Mr.  Nicol  was  induced  to  become  a  share- 
holder were  contained  in  a  report  of  the  directors  for  the 
year  ending  in  December,  18W,  confirmed  by  a  general 
meeting  of  the  company,  and  in  a  circular  issued  by  the 
directors  of  the  bank,  dated  the  6th  of  March,  1855,  and 
also  in  certain  statements  made  by  Alderman  Kennedy  to 
Mr.  Nicol. 

The 


CASES  IN  CHANCERY.  391 

The  report  was,  so  far  as  is  material,  as  follows: —  1858. 


In  re 

"  (For  the  use  of  the  Proprietors  only.)  Royal 

British 

"  The  fifth  annual  report  of  the  Court  of  Directors     Bank,  &c. 
to  the  Proprietors  of  the  Royal  British  Bank,  ^'''°''*'  ^^"• 
being  for  the  year  ended  the  30th  December ^  1854, 

"  The  directors  beg  to  submit  to  the  proprietors  their 
fifth  annual  report,  and  to  announce  a  dividend  at  the 
rate  of  six  per  cent,  per  annum,  and  interest  at  the  same 
rate  on  the  scrip  for  new  shares. 

"  The  new  shares  the  directors  believed,  at  the  date  of 
their  last  report,  would  have  been  issued  before  now. 
Various  official  delays  have,  however,  prevented  this ; 
but  the  directors  are  now  enabled  to  state  that  these 
delays  are  at  last  ended,  and  that  the  supplemental  char- 
ter having  passed  the  Board  of  Trade,  and  been  approved 
by  the  Lord  Chancellor,  it  only  awaits  the  Great  Seal. 

"  The  unexhausted  powers  of  the  original  charter 
remain,  and  may  be  employed  when  it  becomes  ex- 
pedient to  increase  the  capital  beyond  the  600,000/. 

"The  directors  would  not  have  gone  into  so  much 
detail  on  this  subject,  but  that  they  feel  that  it  is  one  of 
considerable  interest  to  the  proprietors  at  large,  and  that 
a  full  explanation  is  due  to  them  of  the  delays  and 
obstacles  which  the  directors  have  at  length  happily 
overcome. 

"  Up  to  a  certain  point,  which  the  directors  for  the 
present  propose  fixing  at  300,000/.,  the  new  shares  will 
be  issued  at  par ;  but  after  the  above  amount  has  been 
obtained,  the  directors  propose  issuing  no  more  new 
shares,  except   at   a   premium    for   the   benefit  of  the 

reserved 
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185&       reserved   fund,  which,   it   will    be   observed,    is    now 
"^y^      12,59U  19*.  8d. 

In  re  ' 

ROTAL 

British  "  The  terms  as  finally  arranged  the  directors  consider 

Nicol'i  Caib  ^^^^  satisfactory.     They  empower  the  directors  to  add 

500,000/.  to  the  present  capital  of  100,0002.,  and  that  at 
such  times  and  from  time  to  time  and  in  such  sums  as 
the  directors  may  think  fit,  provided  that  no  publication 
or  advertisement  (except  what  is  required  by  the  statute) 
be  made  of  any  such  addition  until  its  subscribed  amount 
be  10,000/.  and  5,000/.  be  paid  up,  being  slightly  in 
excess  of  25  per  cent,  of  the  original  paid-up  capital. 

^'  The  directors  continue  as  heretofore  to  give  to  the 
customers  of  the  bank  a  large  proportion  of  the  profits 
of  the  establishment  in  the  shape  of  interest  on 
their  accounts,  the  amount  for  the  past  year  being 
35,610/.  I6s.  Id.  against  19,485/.  9$.  lid.  for  the  pre- 
vious year. 

**  The  dividend  and  the  interest  on  the  scrip  for  new 
shares,  each  at  the  rate  of  six  per  cent,  free  of  income 
tax,  will  be  payable  at  the  head  office  on  and  after 
Monday,  the  19th  instant. 

"  By  order  of  the  court  of  directors. 

"  Hugh  Innes  Cameron^ 

^'  General  Manager. 
"  1st  February,  1855." 

Then  followed  an  abstract  of  the  annual  balance 
sheet  for  the  fifth  year,  and  a  statement  of  the  amount  of 
capital  and  property  of  the  bank.  It  was  not  disputed 
that  the  balance  sheet  and  statement  contained  false 
representations. 

The 
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The  report  was  followed  by  a  copy  of  the  resolutions        1868. 

of  the  meeting,  of  which  the  following  parts  only  are  ma-         j^  ^^ 

terial: —  Roval 

British 

'*  At  the  fifth  yearly  meeting  of  the  proprietors,  held       ^^^'    ^' 
on  the  bank  premises,  429,  Strand,  2nd  February ^  1855, 
Charles  Walton,  Esq.,  the  Governor,  in  the  chair, 

''The  foregoing  report  and  abstract  balance  sheet 
having  been  read  to  the  meeting, 

"It  was  resolved : — 

"  That  the  report  now  read  be  adopted  and  circulated 
amongst  the  proprietors. 

**  That  Thomas  Chandler,  Esq.,  and  Thomas  Page, 
Esq.,  be  the  auditors  of  the  Royal  British  Sank  for  the 
ensuing  year. 

"  That  a  sum  of  2,000/.  be  appropriated  as  the  remu- 
neradon  of  the  directors  for  their  official  labours  for  the 
year  ending  31st  December  last. 

"  Extracted  from  the  minutes. 

"  Richard  Paddison, 

"  Secretary.'* 
** London,  3rd  February,  1855." 


ITie  circular  was  as  follows : — 

"  The  directors  of  the  Royal  British  Bank  have  the 
pleasure  to  inform  their  shareholders  and  customers  that 
they  have  received  from  the  crown  a  supplementary 
charter,  authorizing  them  to  increase  the  capital  stock  of 
the  bank  by  the  sum  of  500,000/.  beyond  its  present 
amount,  in  such  sums  and  at  such  times  as  they  may  think 
expedient  for  the  interests  of  the  bank. 

"In  pursuance  of  the  powers  conferred  upon  them,  the 
directors  have  determined  to  make  an  addition  of  300,000/. 
to  the  present  capital  stock  of  the  bank. 

"  Subscriptions 
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1 858.  "  Subscriptions  to  the  amount  of  1 00,000/.  have  already 

^"^T^^  been  received,  and  the  directors  are  now  prepared  to  re- 

RoYAL  ceive  further  applications  for  new  shares. 

British 


Bank,  &c. 
Nicol's  Ca8B. 


''The  shareholders  and  principal  customers  of  the 
bank  will  receive  a  preference  in  the  allotment  of  the 
new  shares ;  and  such  of  them  as  are  desirous  of  sub- 
scribing to  the  additional  stock  are  requested  to  signify 
their  intentions  to  the  directors  without  loss  of  time. 

'*  The  shares  are  lOOL  each,  and  the  law  requires  that 
502.  be  paid  up  before  the  certificate  can  be  issued. 

''In  order  to  meet  the  convenience  of  subscribers  who 
do  not  wish  to  pay  the  whole  amount  of  their  shares  at 
once,  they  will  be  required  to  pay  up  10/.  upon  allot- 
ment, and  the  remainder  within  six  months  from  that  date. 
Interest  at  the  rate  of  5/.  per  cent,  per  annum  will  be 
allowed  on  these  deposits. 

"  The  directors  take  this  opportunity  of  announcing 
that  they  have  been  fortunate  enough  to  secure  on  lease, 
with  option  of  purchase,  that  portion  of  the  South  Sea 
House,  the  principal  front  oT  which  is  in  ThreadneedU- 
street,  where  the  head  office  of  the  bank  will  be  esta- 
blished. 

"  This  arrangement  has  been  effected  on  terms  which 
have  not  only  secured  a  very  important  profit  to  the 
bank,  viewed  simply  as  an  investment  of  capital,  but  will 
relieve  the  bank,  upon  a  fair  calculation  based  on  the 
actual  returns  of  similar  properties  in  the  like  favorable 
position,  of  any  augmentation  of  their  present  annual 
rent-charge. 

"  The  results  presented  by  the  existing  joint-stock 
banks  ofier  abundant  proof  that  an  ample  field  exists 

for 
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for  the  profitable  employment  of  capital  in  banking  busi-        1858. 
ness.     The  reports  of  the  older  joint-stock  banks  show       "^^^^^^^ 
an  average  dividend  for  the  last  year  of  upwards  of  14Z.        Rotal 
per  cent,  per  annum  after  the  payment  of  income  tax,      i?''"'^? 
and  an  increased  value  of  their  paid-up  capital  of  up-  j^jc^l's  Case. 
wards  of  100  per  cent.,  and  it  will  be  found  that  the 
Royal  British  Bank  has  been  not  less  successful  than 
the  older  establishments,  if  the  comparison  be  made  at 
corresponding  periods  of  their  existence. 

"  The  Royal  British  Bank, 
March,  6th,  1855." 

And  the  opposite  page  contained  a  form  of  application 
for  shares,  which  was  as  follows: — 

"  Form  of  Application. 

"  To  the  General  Manager  of  the  Royal  British 
Bank. 

"  Sir, —  I  beg  to  apply  for new  shares  in  the  Royal 

British  Bank,  and  I  agree  to  accept  the  same,  or  any 
less  number  the  directors  may  allot  me,  and  upon  such 
allotment  to  pay  at  once  either  50/.  per  share,  or  an  in« 
stalment  of  not  less  than  lOZ.  per  share,  and  the  remain-  . 
der  within  six  months ;  and  I  agree  to  execute  the 
company's  Deed  of  Constitution  when  required  so  to  do. 

''I  am  sir,  your  obedient  servant. 


Upon  the  question,  whether  Mr.  Nicol  had  ceased  to 
be  a  shareholder,  reference  was  made  to  the  10th,  11th, 
17th  and  18th  articles  of  the  Deed  of  Settlement.  By 
the  10th  it  was  provided  that  it  should  be  lawful  for 
every  proprietor  and  every  person  claiming  in  his  or  her 
right  in  any  way  whatsoever,  with  the  consent  of  the 
court  of  directors,  to  sell  and  transfer  by  deed  duly 
stamped,   in   which   the  consideration  should  be  truly 

stated, 
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1858.        stated,  the  shares  to  which  he  or  they  should  be  entitled, 

^^^^      or  any  of  them,  to  any  person  or  persons,  subject  never- 

KoYiiL        theless  to  the  conditions  or  restrictions  therein  contained, 

P*'^'*"       and  that  the  same,  when  duly  executed,  should  be  de- 

Nicol'i  Case  **^®''^  ^®  ^"®  secretary  or  other  proper  otncer  of  the 

company,  and  be  kept  by  him,  and  that  he  should  enter 
a  memorial  thereof  in  a  book  to  be  kept  at  the  bead 
banking  house  aforesaid,  and  to  be  called  "  the  register 
of  transfers/'  and  should  endorse  such  entry  on  the  deed 
of  transfer ;  and  that  for  every  such  entry  and  endorse- 
ment the  company  should  be  entitled  to  two  shillings  and 
sixpence,  and  that  such  deed  so  endorsed  should  be 
sufficient  evidence  of  the  consent  of  the  court  of 
directors. 

The  11th  provided  that  the  person  or  persons  propos- 
ing to  make  any  transfer  of  shares,  or  the  person  or 
persons  to  whom  the  same  was  proposed  to  be  made, 
should,  seven  days  at  the  least  before  the  making  or  exe- 
cuting any  such  transfer,  deliver  to  the  court  of  directors, 
at  the  head  banking  house  aforesaid,  a  notice  in  writing, 
specifying  the  number  of  shares  proposed  to  be  transferred 
and  the  name  or  names,  residence  or  rank,  profession  or 
trade  (and  if  representatives  their  character  or  title  as 
such),  as  well  of  the  person  or  persons  so  proposing  to 
transfer,  as  of  the  person  or  persons  to  whom  such  trans- 
fer was  proposed  to  be  made,  and  the  price  or  considera- 
tion (if  any)  proposed  to  be  given  for  the  same. 

The  17th  provided,  that  whenever  any  shares  should 
become  forfeited,  or  duly  and  efTectually  transferred  to 
or  vested  in  a  new  proprietor  qualified  to  hold  the  same, 
the  former  proprietor  should,  except  as  thereinafter  pro- 
vided, be  freed  and  released  from  all  future  responsibility 
and  obligations  to  the  company  in  respect  of  such  shares, 
and  exonerated  and  discharged    from    all    subsequent 

claims 
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claims  and  demands  of  the  company  in  such  respect^  and  1858. 

from  all  future  observance  and  performance  of  the  cove-  ^^^'^^^ 

nants,  conditions,  stipulations  and  agreements  in  that  or  Royal 

in  any  supplementary  deed  contained,  and  that  the  person  3  ^'^'^ 

to  whom  any  transfer  should  be  made  should  take  the  ^icol's  Caib. 
shares  subject  to  the  obligations  of  the  person  transferring 
the  same. 


The  18th  provided  that  the  entire,  sole  and  exclusive 
control,  management  and  disposal  of  the  funds  of  the 
company  should  be  vested  in  the  directors. 

The  Attorney-General  (Sir  Fitzroy  Kelly),  Mr.  Glasse 
and  Mr.  W.  D.  Lewis  for  the  Appellant,  the  Official  Ma- 
nager. 

First,  the  interpretation  clause  of  the  Winding-up  Act, 
1848,  by  its  definition  of  the  word  '^  contributory,''  is 
decisive  of  the  question,  since  the  Respondent  Mr.  Nicol 
is  liable  to  the  creditors  of  the  company,  and  therefore 
to  contribute  to  the  payment  of  its  debts.  The  argument 
by  which  it  will  be  attempted  to  answer  this  is  that 
founded  on  the  alleged  fraud  or  misrepresentation  by 
which  the  Respondent  alleges  that  he  was  induced  to 
accept  the  shares,  and  owing  to  which  he  denies  that  he 
ever  was  a  shareholder.  The  evidence  does  not,  however, 
in  fact  establish  any  such  case.  The  utmost  that  it 
attempts  to  show  is  a  case  of  misrepresentation  on  the 
part  of  Alderman  Kennedy,  and  some  incorrect  state- 
ments in  the  report  and  circular  of  the  company.  The 
Respondent's  affidavit  states  that  he  was  induced  to  take 
shares  by  the  report  and  circular,  and  by  Alderman 
Kennedy's  representations.  The  last-mentioned  repre- 
sentations may  therefore  have  been  the  principal  induce- 
ment, and  it  is  beyond  all  question  that  the  company 
cannot  be  affiscted  by  them.     But  even  if  the  report  and 

circular 
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18J>9«       circular  could  be  legardcd  as  having  had  anj 


^^^^       able  thare  in  influencing  tiie  Respoodenc's  acts,  h  b  to 
R^/TAt        ^  obferred  that  the  report  and  areolar  are 


Hknnu       iitjfm  nutdt  not  bj  the  coopanj  bat  to  the  coapaaj. 
Si*AfL»  Ca%z.  ^^^  ^^^  communications  from  the  oompanj's  officers  to 

the  company  itself.  At  the  utmost,  thej  are  represen- 
tations of  the  company's  officers,  who  coold  not  be  the 
agents  of  the  company  to  commit  a  frand.  In  Parbmry*$ 
case  fa)  out  of  your  Lordships  said,  ^  If  one  person 
induce  another  to  enter  into  a  contract  with  a  third. by 
fraudulent  representatioiu,  the  deceived  person  may  be 
entitled  to  recover  damages  for  the  fraud  agunst  him 
who  practised  it ;  but  is  the  contract  therefore  void  !  If 
in  this  company  there  are,  besides  Mr.  Parbwry^  persons 
in  a  situation  similar  to  his  and  equally  innocent  widi 
him,  he  is  liable  to  contribute  equally  with  them.  It 
seems  to  be  a  just  inference  that  there  were  various 
persons  in  the  same  situation  as  Mr  Parbwry^  and  as 
innocent  as  himself,  and  I  cannot  hold  that  he  is  not  a 
contributory.  If  it  were  established,  that  the  only  other 
persons  interested  in  these  affairs  were  the  persons  who 
made  the  alleged  misrepresentations,  the  case  might  be 
difFercnt ;  but  whatever  this  gentleman's  remedies  may 
be  against  any  other  persons,  I  cannot  say  that  he  is  not 
properly  on  this  list."  And  in  Dodgsons  case(b),  the 
Rnmc  learned  judge  said,  **  1  have  held  that  liability  to 
the  creditors  is  quite  distinct  from  the  liability  of  con- 
tributorics  under  the  Winding-up  Acts.  The  sugges- 
tion of  fraud  docs  not  affect  this  case.  No  fraud 
is  attempted  to  be  fixed  on  the  general  body  of  share- 
holders. Whatever  fraud  there  may  be,  if  fraud  there 
bo,  it  is  charged  against  the  directors,  who  cannot  be  the 
agents  of  the  body  of  shareholders  to  commit  a  fraud. 
The  directors  only  are  liable  for  their  conduct.     If  Mr. 

JDodgsan 

(u)  n  De  O,  i'  Sm,  43—48.  (b)  Ibid.  85—90. 
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Dodffson  could  associate  the  whole  body  in  any  plan  to        1858. 
entrap  him  into  taking  shares,  1  should  probably  know         j^  ^^ 
what  to  do  with  such  a  case."     Sharpvs^s  case  (a)  and        Royal 
Lord  Mansfield's  case  (J)  support  the  same  view  of  the     Bank  &c. 
law.     These  authorities  were  followed  by  Vice  Chancel-  Nkol'i  Cam. 
lor  Parker  in  Bernard's  case  (e),  where  his  Honor  said : 
— **  Dodgson's  case  shows  that  the  directors  cannot  be 
the  agents  of  the  company  to  commit  a  fraud ;  and  there- 
fore,  even  if  Mr.  Bernard  had  been  induced  to  take 
shares  by  the  misrepresentation  of  the  directors,  that 
was  net  reason  why  he  should  not  be  a  contributory. 
For  these  reasons  I  cannot  give  the  relief  asked  by  Mr. 
Bernard;'*    Holt's  case  (d),  Gibson's  case  {e).      The 
only  case  opposed  to  these  is  BrochweWs  case  (f),  for 
Bell's  case (g) J  as  explained  by  Holt's  case{d),  is  not  at 
all  in  conflict  with  them.     We  submit  that  Brochwelts 
case,  being  at  variance  with  the  preceding  authorities  and 
to  principle,  cannot  be  sustained  ;  and,  indeed,  the  pre- 
sent appeal  is  in  substance  from  the  decision  in  Brock- 
weirs  case  {f). 

But  even  if  Mr.  Nicol  could  show  that  he  had  been 
induced  to  take  shares  by  misrepresentations  for  which 
the  company  were  liable  (which  we  submit  he  has  not 
done  and  cannot  do),  still,  at  the  utmost,  that  circum- 
stance would  render  the  contract  between  him  and  the 
company  only  voidable  and  not  void.  It  might  therefore 
be  confirmed  by  subsequent  acts,  and  here  there  have 
been  acts  quite  sufficient  for  that  purpose.     The  sale  to 

Mr. 


(a)  3  De  G.  4*  Sm,  49.  Ginger's  Case,  5  It.  Ch  4  C.  L, 

(h)  3  De   G.  4-  Sm,  58;    2  Rep,  174. 
Mac,  if  G,  57.  ie)  2  De  G.  4  J-  275. 

(c)  b  BeG.Sf  Sm.  283—289.  (/)  4  Drew.  205. 

id)  22    Beav.   48.      See  aUo  (g)  22  Beav.  35. 

Ayre's  Case,  25  Beav.  513,  and 
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1858.       Mr.  Empson,  however  invalid  for  other  purposes,  was  a 
^^y^^      conclusive  affirmance  of  the  original  taking  of  the  shares, 

In  re  »  «? 

RoTAL       with  full  notice  of  all  the  facts  on  which  the  present 

British      attempted   repudiation  is  grounded;    P(jwy»  v.  Hard" 

Nicol's  Ca8b.  ^^9  (^)»  Clarke  v.  Dixon  (6),  Deposit  and  General  Life 

Assurance  Company  v.  Ayscotigh{c\  Henderson  v.  Royal 
British  JBank(d),  Daniellv,  Royal  British  Bank{e)\ 
and  independently  of  the  attempt  to  dispose  of  the  shares, 
the  receipt  of  the  dividends  was  a  sufficient  affirmance 
of  the  contract.  These  circumstances  altogether  dis- 
tinguish the  case  from  BrockwelVs^  where  th^  had 
been  no  acts  of  affirmance.  There  were  here  also  many 
shareholders  who  became  such  subsequently  to  Mr.  Nicol 
and  on  the  faith  of  his  being  one,  and  he  cannot,  after 
thus  inducing  others  to  join  the  company,  be  allowed  to 
repudiate  his  connection  with  it. 


Supposing  then  the  Appellant  to  have  been  a  share- 
holder, has  he  ceased  to  be  one  ?  It  will  be  said  that 
there  was  an  actual  purchase  by  Mr.  £mpson.  It  does  not 
however  appear  that  Mr.  Empson  ever  heard  of  the  sup- 
posed purchase  of  the  shares  by  him,  or  ever  authorized  it. 
The  attempted  purchase  was  made  by  the  company,  but 
was  not  within  the  powers  of  the  company,  the  7  &  8  Vict. 
c.  113,  s.  4,  prohibiting  any  such  purchase.  Nor  could  it 
be  supported  as  a  purchase  by  Mr.  JEJmpson,  even  if  he  had 
authorized  it,  for  no  sale  to  him  could  be  effectual  with- 
out the  consent  of  the  directors  testified  by  an  indorse- 
ment of  the  terms  of  the  registry  of  the  transfer  on  the 
back  of  it.  There  was  neither  any  register  of  the  transfer 
nor  any  endorsement,  nor  did  the  directors,  in  fact,  ever 

consent 

(d)  1  C.  B.,  N.  S.  533.  (c)  6  EIL  Sf  BL  761. 

(6)  27  Law  J.,  N,  5.,  Q.  B.  (d)  7  Ell.  ^  BL  356. 

223.  (e)  1  Hurl.^  N.  681. 
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consent  to  a  transfer  to  Mr.  Empson,  to  whom,  in  fact,        1858. 
no  transfer  of  the  beneficial  interest  was  made.     If  the 


directors  consented  to  anything,  it  was  to  a  transfer  to  the  Rotal 
company,  which  was  invalid,  and  such  consent  must  British 
therefore   be   wholly   immaterial;    Walton  and    Hues  .,       > '^  ' 

-^  '  NicoL  8  Case. 

ca$e(a\  Chartres^  case(b)y  Siraffon^s  Executors'  case {c), 
Keene^s  Executors*  case{d),  Bennett*s  case(e),  May- 
hew's  case  (f),  Bar  gale  v.  Shortridgeig).  They  also 
referred  to  Shaw  v.  Fisher  {h)^  Wynne  v.  Price  (i)^ 
Jacques  v.  Chambers  (A). 

Mr.  Giffard  appeared  for  the  creditors'  representative, 
and  contended  that  he  had  a  right  to  support  the  appeal ; 
but  the  Court  held  that  he  was  not  entitled  to  be  heard. 


The  Solicitor  General  (Sir  Hugh  Cairns)  and  Mr.  H, 
Stevens  for  the  Respondent. 

There  are  two  questions  in  this  case.  The  first  is  as 
to  the  original  taking  of  these  shares,  whether  they  were 
or  were  not  taken  under  circumstances  which  give  the 
Respondent  the  right  now  to  refuse  any  further  contribu- 
tion to  the  liabilities  of  this  company,  and  the  second 
arises  only  if  the  first  is  determined  against  the  Respon- 
dent and  is,  whether  he  has  not  effectually  transferred 
these  shares  to  Mr.  Empson  as  the  purchaser. 

On  the  first  point  we  submit  that  Mr.  Nicol  took  the 
shares  under  false  and  fraudulent  misrepresentation. 

The 

(a)  26  L.  J.  Ck.  545 ;  5  W.  R.  (/)  5  De  G.,  M,  if  G.  837. 

637.  (g)  5  H.  of  Lords  Ca.  297. 

(^)  1  DeQ.if  Sm.  181.  (h)  2  De  G  if  Sm,  11. 

(c)  1  De  G.,  Af.  4-  G.  576.  (i)  3  De  G.  4  Sm.  310. 

id)  3  De  G.,  M.  4  G.  272.  [k)  4  Rail,  Ca.  499. 
(0  5  De  G.,  Ai.  4^  G.  284. 
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l&r>8.  The  commencement  of  the  enquiry  therefore  is,  what 

^^^      ^ere  the  representations  under  which  the  shares  were 

Royal       taken.     These  representations  are  to  be  found  in  two 

BfiiTiM       documenU ;  the  circular  of  the  6lh  of  March,  1855,  and 
UASK,  are.  '  ' 

Nicol'b  Caib.  ^^^  report  ending  in  December,  1854;  and  it  has  been 

proved  that  these  representations  were  false  and  frau- 
dulent, and  that  the  representations  made  by  Alderman 
Kenned]^  were  the  same  as  those  made  in  the  report 
and  circular,  and  in  others,  those  papers  being  given 
to  the  Respondent  as  Alderman  Kennedy  m  statements. 
As  these  were  the  statements  which  induced  Mr.  Nicol 
to  enter  into  the  contract  to  take  the  shares,  the 
only  question  is,  were  they  the  statements  of  individual 
directors,  or  were  they  statements  of  the  company? 
Now  in  order  to  arrive  at  a  just  conclusion  upon  this 
subject,  it  is  necessary  to  consider  what  is  the  position 
of  directors  in  a  joint-stock  company  ?  In  an  ordinary 
partnership  one  member  of  the  firm  may  bind  another 
member  in  any  matter  within  the  scope  of  the  business. 
In  a  joint-stock  company  a  different  rule  prevails, 
and  a  shareholder  in  a  joint-stock  company,  ordinarily  • 
speaking,  has  no  right  whatever  to  bind  another  share- 
holder. But  what  is  the  reason  that  is  assigned  for 
that  rule  ?  It  is,  that  a  joint-stock  company  has  an 
executive  body,  and  that  the  executive  body  has  the 
power  of  transacting  all  the  business  of  the  company, 
with  a  few  exceptions  of  matters  which  are  to  be 
done  at  general  meetings.  Now  it  unquestionably  is  the 
business  of  the  directors  to  issue  reports.  They  are  to 
call  their  shareholders  together  each  year,  and  they  are 
to  make  a  report  containing  such  information  as  they  alone 
can  give,  and  containing  such  matters  of  recommendation 
as  it  is  proper  for  the  executive  body  to  make  to  the  whole 
body  of  their  constituents  at  large.  It  follows  that  any 
act  done  in  the  discharge  of  that  duty,  not  disavowed  by 
the  company  when  the  company  are  aware  of  it,  but,  on 

the 
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the  contrary,  accepted  by  the  company,  becomes  the  act  1858. 
of  the  company,  and  ceases  to  be  simply  the  act  or  state-  ^^^^^^ 
ment  of  the  directors.  Possibly,  uniil  a  report  of  this  Royal 
kind  has  been  laid  before  the  meeting  and  adopted  by  the  ^  "*^ 
meeting,  it  would  have  no  effect  as  a  representation  to  NicoL'i  CAii, 
the  public.  But  if  the  report  be  adopted  by  the  meeting, 
it  stands  in  a  different  position  with  regard  to  the  public. 
Here  the  company  authorized  the  issue  of  new  shares, 
and  authorized  the  directors  to  invite  the  public  to  join 
the  company  to  subscribe  capital  and  to  form  the  con- 
cern. They  authorize  these  statements  of  course  to  be 
made  and  a  circular  to  be  issued,  inviting  the  public  to 
become  proprietors,  and  containing  a  form  of  application 
for  shares  to  be  used  for  that  purpose.  Is  it  to  be  con- 
tended that  shareholders  who  authorize  the  public  to  be 
invited  to  become  shareholders  in  the  concern  do  not  au- 
thorize the  directprs  to  make  statements  to  the  public,  or 
to  give  the  public  information  with  regard  to  the  state 
and  the  prosperity  of  the  concern  ?  It  may  well  be  that 
there  is  a  limit  to  the  statement  which  the  directors  would 
be  authorized  to  make,  but  it  must  be  within  that  limit 
for  the  directors  to  say  **  Here  was  the  report  to  be  made 
to  the  company  at  our  last  half-yearly  meeting.  It  was 
sanctioned,  it  was  adopted  by  the  company,  and  the 
report  is  now  the  report  of  the  company."  If  a  hundred 
people  who  compose  a  joint-stock  company  authorize 
their  directors  at  the  half-yearly  meeting  to  increase  the 
capital,  and  invite  persons  to  come  in  and  take  shares, 
the  convenience  of  mankind  requires  that  such  an  autho- 
rity should  extend  to  a  representation  which  has  already, 
as  between  the  directors  and  the  company,  been  endorsed 
by  the  company  as  a  true  and  proper  representation. 
Now  it  is  said  that  the  directors  of  the  company  are  not 
the  agents  of  the  company  to  commit  a  fraud.  That  is 
one  of  those  plausible  expressions  which  require  a  little 
explanation.  In  one  sense  no  man  is  the  agent  of 
Vol.  III.  E  E  D.J.  another 
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1858.       another  to  commit  a  fraud ;  but  if  an  agent  be  appointed 

,  to  transact  a  particular  piece  of  business,  and  if,  in  doing 

Royal        that  which  is  necessary  to  the  transaction  of  the  business. 

Bank,  &c.     ^^  ^^^^  commit  a  fraud,  although  he  is  not  appointed  to 

Nicol'i  Caib.  commit  a  fraud,  the  principal  is  answerable  for  the  fraud 

which  the  agent  commits,  and  the  contract  being  baaed 
upon  fraud  cannot  be  enforced  by  the  principal,  however 
innocent  personally.  In  this  case  the  company  autho- 
rized the  directors  to  invite  the  public  to  take  shares  ia 
the  company,  and  this  must  have  included  an  authority 
to  make  a  representation  of  the  state  of  the  afiairs  of  the 
company,  and  to  represent  them  as  they  were  represented 
in  a  report  adopted  at  the  general  meeting.  If  that  was,  as 
is  admitted,  a  false  and  fraudulent  representation,  then  it 
was  a  false  and  fraudulent  representation  made  by  the 
agents  of  the  company  in  the  transaction  of  a  particular 
piece  of  business  which  was  entrusted  to  their  care  by 
the  company.  The  rule  of  law  upon  this  point  could 
not  be  better  or  more  tersely  expressed  than  it  is  by  Lord 
Cottenkam,  in  the  case  of  Ranger  v.  The  Great  Wettem 
Railway  Company  (a).  In  his  speech  advising  the  House 
in  that  case  he  says — '^  Strictly  speaking  a  corporation 
cannot  itself  be  guilty  of  fraud.  But  where  a  corporation 
is  formed  for  the  purpose  of  carrying  on  a  trading  or 
other  speculation  for  profit,  such  as  forming  a  railway, 
these  objects  can  only  be  accomplished  through  the 
agency  of  individuals,  and  there  can  be  no  doubt  that  if 
the  agents  employed  conduct  themselves  fraudulently,  so 
that  if  they  had  been  acting  for  private  employers,  the 
persons  for  whom  they  were  acting  would  have  been 
affected  by  their  fraud,  the  same  principles  must  prevail 
where  the  principal  under  whom  the  agent  acts  is  a  cor- 
poration." Now  at  the  general  meeting  in  the  year 
1855,  a  balance-sheet  is  produced  appended  to  the  re- 
port 
(fl)  5  U.  of  Lonii  Cm.  S6. 
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port  and  signed  by  two  auditors,  who  are   appointed        1858. 
auditors  by  the  shareholders  and  not  by  the  directors.      ^^^v*^^ 
Therefore  the  shareholders  had  their  own  agents  as  dis-        Rotal 
tinguished  from  the  directors  engaged  in  vouching  for     t^*"^*^? 
the  truth  of  this  report,  and  those  two  auditors  so  selected  Nicol'i  Ca«i. 
by  the  shareholders  signed  the  balance-sheet  under  four 
diflerent  heads  containing    fraudulent    untruths.     The 
first  resolution  at  the  meeting  was  **  That  the  report  now 
read  be  adopted  and  circulated  amongst  the  proprietors." 
It  was  therefore  a  report  the  body  of  which  emanated  in 
the  first  place  from  the  directors,  and  the  balance-sheet 
attached  to  which  emanated  from  the  auditors,  and  the 
whole  report  and  balance-sheet  was  vouched  for  and 
adopted  by  the  general  meeting.     And  although  it  was 
only  to  be  circulated  among  the  proprietors  so  far  as  that 
resolution  went,  because  that  was  the  particular  object  of 
the  meeting  to  resolve  upon,  still  it  was  that  which  was  «. 

endorsed  as  between  the  directors  and  the  shareholders 
of  the  company,  and  was  followed  immediately  afterwards 
by  the  power  given  to  directors  to  invite  shareholders  to 
come  in  and  join  the  company.  It  was  surely  therefore 
a  document  on  the  basis  of  which  the  directors  had  au- 
thority to  make  representations  to  the  shareholders  and 
invite  them  to  come  in.  Upon  the  effect  of  a  report 
dealt  with  in  this  way  there  are  two  cases,  both  decided 
by  the  House  of  Lords,  which  show  exactly  how  far  the 
Court  will  go  in  implying  agency  in  this  case,  and  im- 
plying the  authority  of  an  agent,  and  where  it  will  stop 
■hort  The  first  case  is  Burnes  v.  Pennell  (a),  and  the 
second  is  The  National  Exchange  Company  of  Glasgow 
▼.  Drew{b).  The  former  was  the  case  of  an  insurance 
company,  whose  law  agent  was  a  Mr.  Gilmour.  A  per- 
son about  to  take  shares  applied  to  Mr.  Gilmour  for 

information 

(a)  2U,of  Lords  Ca.  497.  (6)  2  Macq,  103. 
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1858.       information  as  to  the  aflfairs  of  the  company.     Mr.  GiU 

^^^^      fnour  gave  him  information   which   was  deceptive  and 

RoTAi.       untrue,  whether  wilfully  so  or  not  does  not  appear,  but 

^n'k '?c      "P^"  *^®  ground  of  having  received  this  information  from 

Nicol'i  Cask.  Mr.  Gihnour  the  person  who  took  the  shares  sought  to 

defend  himself  from  liability  upon  them.  Lord  Campbell^ 
in  delivering  his  opinion,  says  (a)  that  '^  Under  these  cir- 
cumstances the  question  arises  whether  the  company  is 
bound  by  the  communications  which  Mr.  Gilmour  then 
made  to  Mr.  Burnes  respecting  its  commercial  afiairs  and 
commercial  prosperity ;  for  if  the  company  is  not  so  bound 
we  need  not  consider  the  weight  and  effect  of  the  repre- 
sentations then  made.  I  am  of  opinion  that  in  making 
these  representations,  he  was  not  acting  within  the  scope 
of  his  authority  from  the  directors.  He  was  employed 
by  them  only  as  a  lawyer,  to  demand  and  sue  for  a  debt 
due  from  a  shareholder ;  and  he  had  no  authority  to  make 
any  disclosure  respecting  the  concerns  or  the  condition 
of  the  company  to  a  stranger  who  contemplated  the  pur- 
chase of  shares  in  the  company.  It  was  hardly  contended 
at  the  bar,  that  the  directors  are  bound  by  what  Mr.  Gil' 
mour  said  or  did  on  that  occasion,  merely  because  be  was 
the  law  agent  of  the  company ;  but  it  has  been  most 
strenuously  urged  that  the  directors  are  bound  by  all  that 
he  said  and  did,  on  the  ground  that  he  was  himself  a 
shareholder  in  the  company.  We  are  told  that  a  joint- 
stock  company  (at  least  if  not  incorporated  and  only  em- 
powered by  a  public  act  of  parliament  as  this  is,  to  sue 
and  be  sued  by  its  officers)  is  in  the  same  situation  as  any 
mercantile  partnership  consisting  of  two  or  three  indi- 
viduals.'* Then  his  Lordship  goes  on  to  refute  that 
proposition,  and  at  a  subsequent  part  of  his  judgment  his 
Lordship  continues  (i)  "  We  now  come  then  to  the  allega- 
tions respecting  the  acts  of  the  directors  themselves;  and 
if  the  plaintiff  has  been  deceived  and  defrauded  by  them, 

and 

(a)  Pag^  519.  {h)  Page  522. 
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and  induced  by  them  to  purchase  the  shares  by  their  1858. 
false  representations,  the  interlocutor  must  be  reversed.  ^^"^^^ 
I  do  not  think  it  necessary  even  that  the  representations  Royal 
should  have  been  made  personally  to  him.  If  the  directors  ^*"'^ 
have  made  false  representations  for  the  purpose  of  fictiti-  Nicol'^  Ca«. 
ously  enhancing  the  price  of  shares  for  their  own  benefit, 
and  the  Appellant  has  thereby  been  deceived  and  induced 
to  purchase  shares  greatly  beyond  their  value,  the  transfer 
of  the  shares,  although  executed,  ought  to  be  set  aside." 
That  distinction  is  sufficient  as  between  what  might  be  the 
consequences  of  representations  by  directors  representing 
a  company  upon  the  subject  of  the  value  of  the  shares, 
and  a  representation  made  by  a  law  agent  who  could  not 
be  an  agent  of  the  company  for  that  purpose.  There  is 
that  authority  therefore  showing  the  extent  to  which  we 
are  not  to  go.  In  the  other  case  of  the  National  Ex- 
changeCompany  of  Glasffowv.Drew{a),  Lord  Cranworth 
says,  ''  For  the  present  purpose  I  will  assume  that, 
in  order  to  raise  the  value  of  the  shares,  the  company 
fraudulently  misrepresented  the  real  state  of  the  concern, 
the  real  amount  of  its  assets,  and  the  real  amount  of  the 
demands  upon  it.  The  question  is — what  is  the  conse* 
quence  of  the  company  receiving  such  a  report  (if  you 
can  separate  the  company  from  the  directors)  and  pub- 
lishing it  to  the  world  ?  I  confess  that  in  my  opinion, 
from  the  nature  of  things  and  from  the  exigencies  of 
society,  that  must  be  taken  as  between  the  company  and 
third  persons  to  be  a  representation  by  the  company. 
The  company  as  an  abstract  being  can  represent  or  do 
nothing.  It  can  only  act  by  its  managers.  When, 
therefore,  the  directors  in  the  discharge  of  their  duty 
fraudulently,  (for  I  assume  it  to  be  so,)  for  the  purpose 
of  misleading  others  as  to  the  state  of  the  concerns  of 
the  company,  represent  the  company  to  be  in  a  different 

state 

(a)  2  Macq,  103—124. 
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1868.  state  from  that  in  which  they  know  it  to  be,  and  the  peN 

^•^^^^^  gons  to  whom  the  representation  is  addressed  act  upop  it 

RoTAL  i"  the  belief  that  it  is  true,  I  cannot  think  that  society 

BiiTisB  C3n  gQ  Qi,  without  treating  that  as  a  misrepresentation  by 

Ka  If  1^1  9L0* 

Nicol'i  Caib.  *^®  company.    Otherwise  companies  of  this  sort  would  be 

in  this  extraordinary  predicament,  that  they  might  employ 
— nay,  must  employ — agents  to  carry  on  their  concerns, 
and  that  those  agents  might  make  representations,  be 
they  ever  so  false  or  ever  so  fraudulent,  and  yet,  never- 
theless, that  the  company  might  and  must  benefit  by 
those  misrepresentations  without  being  at  all  liable  to  be 
told.  That  is  your  fraud.  It  was  plausibly  urged  that 
these  reports  were  not  made  by  the  company,  but  to  the 
company.  In  form  that  is  so.  No  doubt  they  are 
reports  made  to  the  company.  But  I  assume  for  the 
present  that  they  were  made  to  the  company  under  such 
circumstances  that  what  they  so  report  is  known  and 
intended  to  be  known  not  only  to  the  shareholders  but  to 
all  persons  who  may  be  minded  to  become  shareholders, 
just  the  same  as  if  they  were  published  to  the  world.  I 
repeat,  that  I  think  the  exigencies  of  society  demand 
that  the  reports  so  made  and  so  circulated  should  be 
deemed  to  be  the  reports  of  the  company."  Lord  St. 
Leonards*  opinion  in  that  case  was  to  the  same  effect.  He 
says,  **  This  is  not  a  case  in  which  the  question  is  whe- 
ther a  dealing  between  two  third  parties  could  be  affected 
by  the  representations  in  their  report,  which  I  am  clearly 
of  opinion  it  could  not — that  is  to  say,  if  John,  believing 
the  representations  of  the  company,  had  gone  into  the 
market  and  bought  of  Thomas  shares  which  Thomas  had 
to  sell,  John  could  never  have  been  relieved  from  his 
contract  because  he  had  believed  the  representations  of 
the  company  that  they  were  flourishing  and  paying  pro- 
perly a  dividend  out  of  profits,  and  not,  as  it  might  turn 
out  and  as  often  has  been  the  case,  out  of  capital.  This 
is  not  that  case ;  but  this  is  a  case  in  which,  if  the  company 

made 
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made  a  misrepresentationy  or  if  their  manager  made  a        1858. 
misrepresentation  which  binds  them^  he  acting  as  their      ^-^n^^^ 
agenty  the  company  were  to  have  the  benefit  of  that        Rotai. 
misrepresentation ;  and  therefore  it  is  a  case  in  which,  if    ^^"^^^ 
the  company  put  forth  representations  which  were  false,  |^,g^|,»g  c^g^ 
in  order  to  keep  up  the  value  of  their  shares,  and  if 
dealing  with  these  defenders  they  were  to  reap  a  benefit 
by  those  false  representations,  that  benefit  would  throw 
upon  them  the  obligation  which  attaches  to  persons  who 
make  fidse  representations   to   those  with  whom  they 
deal."    Again,  in  page  143,  he  says,  '*  Now  I  have  cer- 
tainly come  to  this  conclusion,  that  if  representations  arc 
made   by  a  company  fraudulently,  for  the  purpose  of 
enhancing  the  value  of  their  stock,  and  they  induce  a 
third  person  to  purchase  stock,  these  representations  so 
made  by  them  for  that  purpose  do  bind  the  company.     I 
consider  representations  by  the  directors  of  a  company 
aa  representations  by  the  company,  although  they  may 
be  representations  made  to  the  company;    it  is  their 
own  representation.     What  is  the  first  act  which  takes 
place  at  any  such  meeting  as  that  at  which  the  report 
was  read  ?    The  first  act  which  takes  place  at  every  such 
meeting  in  Scotland  and  in  England  is,  that,  if  there  is 
not  a  rejection,  there  is  an  adoption  of  the  report;  then  I 
aay  the  report  is  the  act  of  the  company,  and  not  simply 
of  the  directors.     It  does  not  stand  as  the  simple  state- 
ment of  the  directors.     It  becomes  the  act  of  the  com- 
pany by  the  adoption  of  the  report  and  sending  it  forth 
to  the  world  as  a  true  representation  of  their  affairs ;  and 
if  that  representation  is  made  use  of  in  dealing  with  third 
persons  for  the  benefit  of  the  company,  it  subjects  them 
to  the  loss  which  may  accrue  to  the  party  who  deals 
trusting  to  those  misrepresentations.     I  therefore  come 
to  a  very  satisfactory  conclusion  in  my  own  mind  upon 
that  simple  point." 

The 
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1858.  The  present  case  is  to  be  looked  at  in  two  points 

,  of  view — first,  as  to  the  circular,  and  then  as  to  the  report, 

Royal        Diflferent  considerations  will   apply  to  the  two.     Upon 

Bank  &c.     ^'^^  authorities  which  have  been  cited  it  must  be  con- 

NicoL*t  Case,  sidered  that  if  any  person  has  been  induced  to  do  that 

which  inures  to  the  benefit  of  the  company,  in  conse- 
quence of  the  report  adopted  by  the  company,  the  com- 
pany are  answerable  for  the  fraudulent  misstatements 
contained  in  that  report,  and  that  person  has  a  defence 
against  the  company  upon  any  contract  which  he  has 
been  induced  to  enter  into.  But  if  there  were  a  doubt 
(which  we  submit  there  is  not)  as  to  the  report,  there 
can  be  none  with  regard  to  the  circular  of  March.  It 
has  never  been  pretended  that  this  was  not  a  circular 
which  the  directors  were  authorized  to  issue.  The  direc- 
tors were  authorized  to  issue  some  circular,  and  to  invite 
by  some  statements  of  tiieirs  the  public  to  become  mem- 
bers of  the  company.  The  company  cannot  advance  a 
step  towards  taking  a  new  shareholder  or  towards  saying 
that  they  have  made  a  contract  with  a  new  shareholder 
unless  they  take  the  benefit  of  that  act  of  their  own 
directors.  They  authorize  the  directors  to  sell  shares  in 
the  company  to  the  public,  they  therefore  thereby  autho- 
rize the  directors  to  take  all  steps  necessary  to  effect  that 
object.  In  doing  that  the  directors  have  made  a  fraudu- 
lent statement  with  regard  to  the  value  of  the  thing  to 
be  sold,  and  it  is  impossible,  upon  the  principles  applic- 
able to  the  relation  of  vendor  and  purchaser,  for  any 
person  or  any  company  to  uphold  a  transaction  of  that 
kind  where  their  own  agent  deputed  to  sell  their  property 
has  fraudulently  misrepresented  the  value  of  the  thing  to 
be  sold.  It  would  be  a  case  in  which  a  bill  would 
lie  to  set  aside  the  transaction  as  soon  as  the  fraud  was 
discovered.  That,  however,  is  not  the  form  of  proceeding 
under  the  winding-up  acts.  Under  these  acts  the  pro- 
ceeding amounts  to  nothing  more  than  a  bill  to  enforce 

contributions 
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contributions  between  a  great  number  of  persons  who  are        1858. 
said  to  be  liable  to  payment  towards  the  debts  of  the  concern.      ^^^'^^^ 
Instead  of  the  proceeding  being  by  a  bill,  (which,  when        Royal 
there  were  two  or  three  hundred  persons  concerned,  was  a     g  *"'^c 
tedious  and  expensive,  and  somtimes  impracticable  course,)  j^icot't  Casc 
the  Winding-up  Act  provided  a  summary  mode  of  pro- 
ceeding, and   the  present  case  is  analogous  to  that  of 
bill  by  a  number  of  persons  against  one,  and  that  one  filing 
a  cross  bill  to  be  relieved  on  the  ground  of  fraud.    In  such 
a  case,  upon  the  facts  which  are  here  in  evidence,  there 
would  be  a  prima  facie  case  on  the  part  of  the  Plaintiff 
to   have  the  transaction  rescinded,  and  it  would  only 
remain  to  discuss  the  objections  put  forward  why  the 
relief  should  not  be  afforded.     The  first  objection  is  this 
— It  is  said  that  this  contract  is  a  contract  with  some 
other  persons — with  persons  some  of  whom  are  innocent, 
— and  that  inasmuch  as  there  are  innocent  parties  to  the 
contract  you  cannot  set  it  aside.     Now  this  proposition 
must  have  reference  to  one  or  other  or  both  of  two  sorts 
of  persons.     It  must  either  mean  innocent  persons  who 
afterwards  became  shareholders,  or  it  must  mean  persons 
who  at  the  time  of  the  Respondent  becoming  a  share- 
holder were  innocent  of  the  fraud  on  which  he  relies. 
Now  if  it  means  persons  who  afterwards  became  share- 
holders, the  Appellant  never  entered  into  any  contract 
with  them.     It  may  be  that  they  have  acted  more  or  less 
on  the  faith  of  the  Respondent  having  preceded  them  as 
a  shareholder ;  that  we  shall  consider  as  a  separate  head 
of  objection,  but  contract  with  them  he  has  none.     His 
contract  is  a  simple  and  distinct  one  with  the  company  as 
it  stood  at  the  time.    This  consideration  therefore  may 
be  put  out  of  the  case,  except  on  the  point  of  subsequent 
shareholders  being  misled,  which  is  a  different  objection 
entirely*     With  regard  to  persons  said  to  be  innocent  at 
the  time,  the  point  is  that  already  discussed,  viz.  whether 
the  company  are  liable  for  the  fraudulent  misrepresen- 
tations! 
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1858.       tionsy  in  other  words,  whether  the  fraudulent  niisrepre*- 

^'^^      sentations  are  those  of  the  company,  and  on  which  we 

Royal       submit  that  both  reason  and  authority  are  in  our  favor. 

Beitiih      [Lord  Justice  Turner:  Do  you  say  that  absent  share- 

NicoL*t  Cam.  holders  were  bound  by  present  shareholders  authoriiing 

the  directors  to  make  a  false  statement?]  Certainly. 
The  report  was  circulated  and  no  shareholder  repudiated 
it  in  any  way.  Every  shareholder  in  that  company  wu 
in  possession  of  this  report,  and  in  possession  of  the  fact 
that  the  meeting  had  adopted  it  and  had  sanctioned  it  as 
a  document  to  go  forth  to  the  world  as  a  true  statement 
of  the  affairs  of  the  company.  If  any  shareholder  wished 
to  assume  an  attitude  of  innocence,  it  was  for  him  to  come 
forward  and  say,  **  No,  I  will  not  have  that  report  go  out 
as  a  true  statement  of  our  affairs.  I  desire  that  a  differ- 
ent statement  should  go  forth,  and  until  that  is  done  I 
discharge  myself  from  any  responsibility.**  [Lord  Jus- 
tice Turner  :  How  could  a  shareholder  repudiate  the 
report;  what  could  he  do?]  He  might  have  expressed 
his  dissent  from  the  statements  in  the  report,  and  there- 
by prevented  himself  being  answerable  for  anything  which 
might  have  been  done  upon  the  footing  of  it.  [The  Lobd 
Chancellor  :  Would  there  not  be  a  great  deal  of  diffi- 
culty in  doing  that,  the  reports  and  balance-sheet 
depending  upon  the  result  of  complicated  accounts?] 
Shareholders  who  do  not  attend  meetings  of  the  com- 
pany, and  leave  the  regular  business  of  the  company  to 
be  transacted  at  these  meetings  in  their  absence,  are 
bound  by  the  transaction  of  the  business.  And  if,  as  is 
the  case,  part  of  the  business  is  to  appoint  auditors,  and 
to  have  those  auditors  checking  the  reports  on  behalf  of 
the  company,  and  to  adopt  or  refuse  to  adopt  the  reports 
as  true  statements  of  their  affairs,  those  who  do  not  attend 
leave  themselves  open  to  the  consequences  which  may 
legitimately  flow  from  the  business  transacted  at  the 
meeting.     Part  of  that  business  is  the  adoption  of  a  report 

of 
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of  this  kind.     It  then  becomes  a  report  of  the  company;        1858. 
and  when  when  once  it  is  the  report  of  the  company  all         . 
question  as  to  individuals  is  got  rid  of.     It  is  vain  to  re-        Royal 
sort  to  a  consideration  of  innocent  persons,  absent  or     Bam'i^'&L 
present.     It  is  an  act  done  as  a  corporate  act*     It  has  all  Nicol's  Caw. 
the  ingredients  of  a  corporate  act,  and  the  corporation  are 
bound  by  the  truth  or  falsehood  of  the  statement.     It  is 
their  duty  to  make  a  true  statement,  but  it  is  within  their 
power  to  make  a  statement  of  any  kind,  true  or  untrue. 
It  is  confounding  duty  with  power  to  say  that  a  corporar 
tion  cannot  be  liable  for  making  a  false  statement.    All 
that  we  have  to  ascertain  is,  has  the  corporation  power  to 
make  a  report  to  the  world.     It  was  necessary  in  order  to 
induce  new  shareholders  to  join  the  company  that  the 
corporation  should  make  a  statement  to  the  world  with 
regard  to  their  affairs,  and  when  the  proper  executive 
body  had  made  it,  that  is  to  say,  when  it  had  been  agreed 
to  by  a  proper  majority  of  a  meeting,  it  became  the  act 
of  the  corporation.    The  corporation  cannot  act  except 
by  an  agent.     If  it  be  said  that  a  corporation  cannot 
commit  a  fraud  through  an  agent,  the  result  is  that  a  cor- 
poration cannot  commit  a  fraud  at  all,  but  may  reap  all 
jta  advantages  without  suffering  the  evil  consequences  of 
the  fraud  of  its  agents. 

With  regard  to  the  authorities  which  have  been  re- 
ferred to  on  the  other  side,  on  the  subject  of  fraudulent 
representations,  it  is  not  unimportant  to  remark,  that 
although  there  are  several  cases  in  which  questions  of 
this  sort  have  been  raised,  no  case  has  been,  or  as  far  as 
we  are  aware  could  have  been  cited,  in  which  a  roisrepre- 
aentation  having  been  made  by  directors  of  a  company  in 
the  course  of  their  duty  as  directors,  it  has  been  held  that 
such  a  circumstance  was  not  a  valid  and  effectual  defence 
in  the  mouth  of  a  shareholder  who  had  been  induced  to 

become 
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1858.        become  a  shareholder  by  these  representations.  The  prin- 

^'^^>^^      cipal  authorities  relied  upon  on  behalf  of  the  Appellant 

RoTAL        ^ere  decided  about  the  years  1848  and  1849,  with  refer- 

Britisu       ^pj,g  jQ  prospectuses  of  incipient  and  afterwards  abortive 

NicoL*f  Case,  ""^^'^'^y  companies.     To  that  line  of  cases  there  is  one 

general  answer,  showing  that  they  have  not  the  remotest 
analogy  to  the  case  of  a  corporate  company  acting  by 
directors.  In  these  abortive  railway  companies  the  pro- 
visional committeemen  never  were  the  agents  for  any 
purpose  of  those  who  became  subscribers  to  the  company, 
except  just  so  far  as  at  any  particular  meeting  or  in  re- 
ference to  any  particular  transaction  a  subscriber  autho- 
rized or  confirmed  the  act  of  the  provisional  committee- 
men. What  were  these  provisional  committees  ?  They 
consisted  of  a  dozen  or  eighteen  men  who,  before  there 
was  any  person  for  whom  they  could  be  agents,  said, 
**  We  will  be  a  provisional  committee  ;  we  will  solicit  all 
the  world  to  come  in  and  take  shares."  It  is  a  matter  of 
wonder  now,  how  it  could  ever  have  been  supposed  that 
persons  who  came  in  day  after  day  and  took  shares  in  the 
company  had  authorized  such  a  body  of  provisional  com- 
mitteemen to  bind  them,  unless  they  could  be  shown  to 
have  delegated  them  some  specific  authority.  Therefore 
let  those  cases  be  right  or  wrong,  they  have  no  analogy 
to  the  present,  which  is  a  case  of  a  corporation  capable  of 
acting  by  an  agent;  having  agents  by  whom  they  did  act; 
having  in  their  charter  a  provision  that  the  affairs  of  the 
company  shall  be  conducted  and  managed  by  the  direc- 
tors ;  and  having  a  provision  binding  the  whole  company 
by  what  is  done  at  a  general  meeting. 

This    observation    disposes    of   Parhurys  case   (a), 
and  Dodgsons  case  (b),  as  well  as  of  Sharpus^s  case(jc), 

and 

(fl)  3  De  G.  Sf  Sm,  43.  (6)  Ibid.  85.  (c)  Jbid.  49. 
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and  Lord  Mansfield 8  case  {a).  In  Bernard^s  ca8e(b),  1858. 
the  representation  was  not  that  of  the  company,  but  that  '^^p^--"^ 
of  an  officer  merely,  who  had  no  authority  to  bind  the  Royal 
company  by  it,  and  the  same  observation  applies  to  Holfs  »  "'J? 
case  (c).  Therefore  none  of  the  cases  cited  on  the  other  nicol'i  Casb. 
side  are  applicable  to  the  present.  On  the  other  hand 
there  are  several  authorities  in  favor  of  the  Respondent, 
such  as  Bumes  v.  Pennell  (rf),  National  Exchange 
Company  of  Glasgow  v.  Drew  (e),  Ayres  case  (/), 
In  re  the  Liverpool  Borough  Bank(g),  Brockwell's 
case(h).  With  reference  to  the  alleged  equity  of  sub- 
sequent shareholders,  the  Respondent's  contract  was 
with  a  body  possessing  a  corporate  existence  and  a  cor- 
porate character.  With  them  he  had  two  courses  of 
action  ;  he  had  the  right,  on  the  one  hand,  to  be  delivered 
from  the  contract  into  which  he  had  entered,  on  the 
ground  of  fraudulent  representation,  and  he  had  the  right 
also  of  proceeding  against  them  for  deceit.  One  of  the 
liabilities,  therefore  of  the  corporation,  from  the  time 
when  the  Respondent  took  his  shares,  was  the  lia- 
bility for  all  the  consequences  of  misrepresentation  and 
deceit.  Then  how  stands  the  case  with  reference  to 
shareholders  who  afterwards  came  in  ?  Every  share- 
holder who  came  in  afterwards  accepted  the  existing 
liabilities  of  the  corporation  as  they  stood  then,  and 
amongst  the  rest  accepted  this  liability  to  the  Respondent 
for  damages  for  the  misrepresentation  which  they  prac- 
tised upon  him.  The  consequences  would  be  this,  that 
were  the  Respondent  to  be  fixed  upon  as  a  contributory, 
and  made  to  pay  money  to  meet  the  engagements  of  the 
corporation,  he  would  have  to  proceed  against  the  corpo- 
ration, 

(fl)  3  De  G.  4-  Sm,  58.  (/)  25  Beav,  513. 

(6)  bDeG.Sf  Sm,  283.  (g)  4  Jur.,  N.  5.  1068. 

(c)  22  Beav.  48.  (A)  4  Drew.  205  ;  see  also  Ex 

(d)  2  H,  o/Lqrdt  Co,  497.  parte  Worlh,  4  Drew.  529. 

(e)  2  Macg.  103. 
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1868.       ration,  and  to  say,  as  the  corporation  is  now  being  wound 

^  up,  he  has  a  claim  against  the   corporation    for  every 

Royal       shilling  that  he  had  paid  in   the  shape  of  contribution. 

Bank's?.     ^^  would  have  a  right  to  be  indemnified  by  them,  and 

NicoL't  Case.  ^^^  measure  of  damages  would  be  simply  what  he  had  to 

pay,  and  all  that  he  so  paid  would  have  to  be  borne  by 
the  corporation,  including  shareholders  afterwards  accept- 
ing its  liability.  The  consequence  would  simply  be  t 
circuity  of  action,  and  thus  the  case  of  subsequent  share* 
holders  would  simply  be  reduced  to  nothing.  [The  Lord 
Chancellor  referred  to  the  case  of  Pillmore  Y.Hood{a).] 
The  present  case  differs  from  that,  since  here  the  Re- 
spondent was  brought  into  actual  communication  with 
the  contracting  parties.  It  is  said,  however,  that  thest 
subsequent  shareholders  have  been  induced  to  join  the 
company  by  seeing  the  Respondent's  name  in  the  list 
But  that  is  not  established  in  evidence,  and  must  not  be 
left  to  conjecture  and  inference.  It  must  be  shown  to 
have  been  the  fact.  The  observations  of  Vice-Chancellor 
Wood,  in  Richmonds  case  (&),  are  applicable  to  this 
argument.  There  his  Honor  said,  with  respect  to  some 
persons  who  had  executed  a  deed  while  a  leaf  was  in 
it  which  contained  an  improperly  interpolated  clause, 
but  which  was  afterwards  removed,  **  But  the  question 
here,  and  a  very  singular  one  it  is,  relates  to  those  who 
signed  the  deed  under  these  circumstances.  Three  per- 
sons having  executed  the  actual  instrument,  but  with  a 
clause  interpolated  which  rendered  it  not  the  instrument 
as  between  them  and  the  company  which  bound  the  rest 
of  the  shareholders  inter  se, — at  some  subsequent  period 
that  clause  is  removed,  and  after  its  removal  the  instru* 
ment  is  executed  by  a  vast  number  of  persons.  But  all 
the  persons  who  so  executed  the  instrument  after  the  re- 
moval of  the  interpolated  clause, — whenever  that  removal 

took 

(a)  5  Bing.  N.  C.  97.  (b)  4  K.  *  J.  305,  315. 
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took  place^-^executed  a  deed  which  is  practically  the        1868. 
identical  deed  which   was  registered  according   to  the      *'"*^"^ 

In  r€ 

provisions  of  the  Joint-Stock  Companies  Acts,  and  upon  Rotal 
which  the  partnership  was  carried  on  from  the  year  1852  j?*"*^ 
to  1855.  During  the  whole  of  that  interval  the  deed  j^,c,^»g  cair, 
appears  to  have  been  in  its  original  state,  and  the  parties 
appear  to  have  been  carrying  on  the  partnership  in  the 
manner  in  which  the  deed  contemplated  that  it  should  be 
carried  on,  with  this  only  difference,  that  certain  persons 
whose  signatures  appeared  subscribed  to  the  deed  were 
not,  as  I  have  since  held,  partners  in  the  company,  or 
bound  by  the  deed.  It  was  argued  that  this  difference  is 
most  material,  and  materially  affects  the  position  of  those 
who  subscribed  the  deed  afler  the  three  gentlemen 
whom  I  have  held  not  to  be  contributories ;  that  all  who 
so  subscribed  the  deed  subscribed  a  deed  to  which  those 
three  gentlemen  purported  to  be  parties — a  deed  which 
purported  to  be  a  deed  of  partnership  in  which  those 
three  gentlemen  were  partners ;  whereas  it  now  turns  out 
that  they  were  not.  That  circumstance  certainly  intro- 
duces a  question  of  some  nicety,  and  perhaps  of  some 
degree  of  novelty ;  but  it  appears  to  me  that  you  cannot 
teat  a  case  of  this  description  upon  the  same  principle 
which  you  would  apply  to  a  case  of  private  partnership 
of  four  or  five  partners  only.  In  a  partnership  of  four 
partners,  if  the  third  had  been  entrapped  into  executing 
a  deed  of  partnership  by  the  insertion  of  a  false  clause, 
which  was  afterwards  removed,  it  might  be  argued  that 
tfa^  fourth,  signing  after  its  removal,  would  have  a  right 
to  say  '  I  joined  a  partnership  of  three  others,  and  1 
object  to  be  held  bound  to  become  a  partner  with  only 
two  others.'  But  these  joint-stock  companies  differ 
materially  in  many  respects  from  ordinary  partnerships, 
and  it  is  impossible  to  put  the  two  upon  the  same  footing; 
and  it  is  to  be  considered  whether,  because  three,  four  or 
five  persons  are  entitled  to  be  released  from  being  mem- 
bers 
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1858.  bers  of  a  joint-stock  company,  upon  the  ground  that  they 

^"^  were  entrapped  by  fraud  into  signing  a  deed  whichy  in 

Royal  truth,  omitted  what  it  professed  to  state,  and  they  intended 

British  ^q  contract  for    their  release,  is  to  have  the  effect  of 

Bank,  &c.  ' 

NicoL't  Case,  liberating  four  or  five  hundred  other  shareholders  who 

afterwards  sign  a  deed  expressing  exactly  what  they  in- 
tended to  state,  and  who  then  proceed  to  carry  on  the 
partnership  upon  the  footing  simply  because  they  miss 
five,  four  or  three  partners,  or  even  one  partner — ^for  the 
argument  must  go  to  that  extent — I  apprehend  it  would 
be  introducing  a  very  startling  and  a  very  novel  doctrine. 
In  many  of  these  cases  of  joint-stock  companies  indi- 
viduals have  been  released  in  consequence  of  their 
having  been  fraudulently  induced  to  become  members; 
and  yet  in  no  one  of  them  has  it  been  held  that  because 
individual  members  have  been  released,  hundreds  who 
have  not  been  deceived — who  have  executed  only  that  deed 
which  they  expected  to  execute — can  claim  to  be  released 
simply  because  they  have  one  partner  less  than  they  in- 
tended.** The  last  argument  on  this  part  of  the  case  was, 
that  at  the  utmost  the  contract  was  only  voidable,  and  was 
capable  of  being  confirmed,  and  has  been  so  by  subsequent 
conduct  on  the  part  of  the  Respondent.  What,  however, 
are  the  acts  of  confirmation  relied  upon?  They  are, 
first,  the  receipt  of  a  dividend,  and  secondly,  the  sale  to 
Empsoiu  The  answer  as  to  both  is  this,  that  the  Res- 
pondent was  unacquainted  with  the  fraud  which  had 
been  practised  upon  him  till  after  the  failure  of  the  com- 
pany, and  therefore  no  act  done  in  the  meantime  by  him 
can  operate  as  a  confirmation ;  Wilde  v.  Cribsan  (a), 
Blake  V.  Mowatt  (6). 

But  even  supposing  that  the  Appellant  could  succeed 
in  establishing  that  the  contract  was  binding  originally, 

or 

(a)  1  H.  of  Lords  Ca.  605.  (6)  21  Beav.  603. 
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or   had  been  affirmed,  still  there   remains   this   argu-        1858. 

ment,  (which,  of   itself,  is  conclusive  in  the   Respon-      ^^'^^^ 

dent's  favor,)  that  if  he  could  be  considered  to  have        Royal 

ever  been  a  shareholder,  he  ceased  to  fill  that  character     ^"^"" 

'  Bank,  &c. 

on  the  transfer  of  his  shares  to  Mr.  Empson.  The  Nicol'i  Caie, 
validity  of  this  transfer  has  been  sought  to  be  im- 
peached by  disputing  the  fact  of  the  assent  of  the  direc- 
tors having  been  obtained,  as  required  by  the  deed  of 
settlement.  But  the  names  of  the  vendor  and  purchaser 
were  sent  to  the  office,  and  the  proper  officer  returned 
the  transfer  with  the  purchaser's  name  in  it.  The  com* 
pany's  money  was  applied  in  the  purchase,  and  they  re* 
ceived  the  next  dividend  after  the  transfer,  and  carried  it 
to  the  credit  of  the  company  in  the  accounts  which  were 
passed  by  the  auditors.  The  assent  of  the  directors  must 
therefore  be  presumed,  and  there  must  be  held  to  have 
been  a  sufficient  and  substantial  compliance  with  the 
requirements  of  the  deed  or  a  waiver  of  them  on  the  part 
of  the  company ;  Watson  v.  Eales  (a),  Gordon's  case  (fi), 
Jtfoffuire's case  (c),  Cockburn's  case(d)^  Hollwey^s  case  («). 

At  the  conclusion  of  the  argument,  on  behalf  of  the 
Respondent, 

Mr.  JEmpson  was  cross-examined  and   re-examined 
vivd  voce  on  an  affidavit  made  by  him  in  the  matter. 

The  Attorney- General  in  reply  referred  to  Cooknexfs 
case  (J). 

Judgment  reserved. 


The  Lord 

(a)  23  Btav.  294.  ((/)  4  De  G.  4-  Sm.  177. 

(6)  3  DeG.^  Sm.  249.  (e)  \  BeG.fy  Sm.  777. 

(c)  Ibid,  31.  (/)  Ante,  p.  170, 

Vol.  III.  F  F  D.J. 
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1869.  7%e  Lord  Chancellor. 

In  re  Tii^  question  in  this  case  is,  whether  in  the  winding-up 

BtiTitH      of  the  affairs  of  the  Royal  British  Bank  the  name  of 

Bamk,  &e.     ^i^   William  Nicol  ought  to  be  inserted  in  the  list  of 

Nicol'i  Ca«b.         .  •!    . 

contnbutones. 


Jan.  22. 


The  chief  clerk  of  Vice-Chancellor  KiTidersley  cer- 
tified that  Mr.  Nicol  ought  to  be  placed  upon  the  list  on 
the  ground  (which  was  the  only  one  taken  before  him) 
that  there  had  been  no  complete  transfer  of  his  shares 
so  as  to  absolve  him  from  his  original  liability. 

Upon  the  question  being  brought  before  the  Vice- 
Chancellor,  it  was  insisted  on  the  part  of  Mr.  Nicol  that 
he  never  could  have  been  liable  to  contribute  as  a  shaie- 
holder  as  he  had  been  induced  to  take  his  shares  by  the 
false  and  fraudulent  representations  of  the  company. 
The  Vice-Chancellor,  upon  the  latter  ground  only,  and 
following  his  own  decision  in  BrockwelFs  case(a\  and 
without  argument  at  the  bar,  removed  Mr.  NicoFs  name 
from  the  list  of  contributories.  The  case  has  been 
brought  before  us  and  fully  argued,  both  upon  the  origi- 
nal agreement  for  the  shares  and  also  upon  the  question 
whether,  if  Mr.  Nicol  were  originally  liable,  his  liability 
has  not  altogether  ceased  by  the  transfer  which  he  ha9 
made. — [His  Lordship  then  stated  the  facts  and  the 
questions  arising  upon  them  as  stated  above.] 

Upon  the  first  question,  the  Attorney-General  con- 
tended that  Mr.  Nicol,  having  once  taken  shares,  was 
absolutely  bound  under  the  definition  of  the  word  '' con- 
tributory "  in  the  third  section  of  the  Joint  Stock  Com- 
panies Act,  1848,  as  he  thereby  became  a  "member  of 
the  company     or^  at  all  events,  '*  liable  to  contribute  to 

the 

(a)  4  Drew.  205. 
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the  payment  of  the  debts"  due  to  the  creditors  of  the        1859. 
company.     Of  course^  if  there  was  a  fraud  which  vitiated         . 
the  contract,  to  say  that  Mr.  Nicol  is  not  a  contributory        Rotal 
is  the  same  thing  as  to  say  that  he  is  not  a  member  of     Ba^k'S^ 
the  company  for  the  purpose  of  contribution.     But  al-  Nicol's  Casb* 
though  he  might  not  be  able  to  exonerate  himself  from 
liability  to  creditors^  yet  I  think  that  the  words  in  the 
act,  '*  liable  to  contribute  to  the  payment  of  the  debts/* 
&c.f  apply  to  the  members  of  the  company  inter  se,  and 
are  not  meant  to  refer  to  a  liability  to  creditors  originally, 
the  very  form  of  the  expression  indicating  that  it  is  in- 
tended to  include  those  only  who  are  bound  with  others 
in  the  mutual  obligation  of  assisting  to  discharge  the 
debts.     If  this  case  could  be  disposed  of  by  a  summary 
appeal  to  the  interpretation  clause  of  the  act  a  great  deal 
of  time  must  have  been  unnecessarily  consumed  in  those 
cases  in  which  shares  having  been  taken  in  public  com- 
panies the  holders  of  them  have  endeavoured  to  avoid 
their  liability  to  contribution  on  the  ground  of  the  pur- 
chase having  been  induced  by  fraud. 

This  question,  therefore,  cannot  be  determined  without 
considering  the  objection  which  Mr.  Niool  has  raised  to 
his  original  liability  as  a  shareholder,  by  reason  of  thc^ 
fraudulent  representations  alleged  to  have  been  made  to 
prevail  up6n  him  to  purchase  shares  in  the  bank.  For 
this  purpose  it  becomes  necessary  to  ascertain  precisely 
what  are  the  representations  upon  which  Mr.  Nicol 
relies.  Now  that  the  true  date  of  the  purchase  of  his 
ahares  has  been  proved,  he  no  longer  alleged,  as  he  did 
in  his  original  affidavit,  that  the  report  of  the  directors  of 
the  88th  July,  1855,  and  the  letter  of  Mr.  Paddison  to 
the  secretary  of  the  10th  September  {a),  1855,  were  any 
part  of  the  inducement  upon  which  he  bought  his  shares ; 
but,  according  to  his  further  affidavit,  he  states  that  what 

he 

(a)  These  hart  not  been  tet  out  as  not  idtimatelj  material. 

FF2 
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1859.  he  was  furnished  with  before  his  purchase  was  a  printed 

^^^^^^"^  copy  of  the  report  and  balance  sheet  of  the  bank  ending 

Royal  December^  1854,  and  a  circular  letter  of  the  directors  of 

BtiTisH  ^jjg  g^i,  jffarch,  1855.     It  was  admitted  that  these  docu- 

Bank,  &c.  ' 

KicoL't  Case.  ™cnts  contained  false  and  fraudulent  representations  of 

the  state  of  the  bank.  But  Mr.  Nicol  having  stated  in 
his  evidence  that  the  reports  and  accounts,  joined  with 
Mr.  Kennedys  importunities,  were  the  inducements  on 
which  he  bought  the  shares,  it  was  contended  that  the 
influence  exercised  over  his  mind  was  not  due  to  the 
reports  and  accounts  only,  and  that  as  he  had  not  dis- 
tinguished how  much  ought  to  be  attributed  to  Mr. 
Kennedy  s  importunities  and  how  much  to  the  reports  of 
the  directors,  he  failed  to  prove  that  he  was  drawn  in  to 
purchase  the  shares  by  the  false  representations  of  the 
directors  alone,  which  was  essential  to  entitle  him  to 
rescind  the  contract. 

Supposing,  however,  that  the  reports  and  other  state- 
ments of  the  directors  formed  a  material  part  of  the  in- 
ducement to  take  the  shares,  without  which  the  purchase 
would  never  have  been  made,  I  cannot  think  that  the  effect 
of  them  is  destroyed  because  other  influences  were  at  the 
same  time  at  work,  which,  either  innocently  or  inten- 
tionally, contributed  to  the  success  of  those  false  repre- 
sentations. It  will  be  better,  therefore,  in  the  first  place, 
to  treat  the  case  as  if  the  report  ending  in  December,  1854, 
and  the  circular  letter  o{  March,  1855,  were  the  only  re- 
presentations by  which  Mr.  Nicol  was  persuaded  to  take 
shares  in  the  bank,  which  will  enable  me  to  consider  the 
effect  of  the  false  and  fraudulent  representations  made  by 
the  directors  of  a  company  upon  the  contract  of  a  persoQ 
who  is  induced  by  them  to  become  a  shareholder. 

Unfortunately  this  question  is  not  in  a  satisfactory 
state  upon  the  authorities.     The  Vice-Chancellor  pro- 
ceeded 
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ceeded  in  this  case  entirely  upon  his  own  previous  1859. 
decision  in  BrockwelFs  case.  He  th^re  held  that  this  ^Z'^^^ 
very  report  of  the  directors  of  the  Royal  British  Bank  Royal 
ending  in  December^  1854,  upon  which  Mr.  Nicol  partly  ^^"^^^ 
rests  his  objection  to  his  liability  as  a  shareholder,  must  ^icol's  Caii, 
be  considered  as  the  representation  of  the  company,  and 
that  Mr.  Brockwell  having  taken  his  shares  in  reliance 
upon  the  representations  made  in  that  report,  and  they 
being  false  and  in  that  sense  fraudulent,  he  ought  not  to 
be  placed  on  the  list  of  contributories.  His  Honor 
treated  this  question  as  settled  by  the  decision  of  the 
House  of  Lords,  or  rather  by  the  opinions  of  the  Lord 
Chancellor  and  Lord  St  Leonards  in  giving  their  reasons 
for  the  decision  (which  is  the  more  correct  description) 
in  the  case  of  The  National  Exchange  Company  of 
Olasgow  V.  Drew  (a).  I  shall  have  occasion  presently 
to  consider  the  effect  of  this  decision  as  a  binding  autho- 
rity upon  this  point,  but  in  the  meantime  I  must  observe 
that  the  opinion  expressed  by  the  Vice-Chancellor  in 
BrockweWs  case(J)),  and  applied  by  him  to  this  case,  is 
not  to  be  reconciled  with  some  previous  decisions  in  the 
Courts  of  Equity.  In  Dodgson's  case{c),  Vice-Chancel- 
lor Knight  Bruce  said, "  Directors  cannot  be  the  agents 
of  the  body  of  shareholders  to  commit  a  fraud.  The 
directors  only  are  liable  for  their  conduct.*'  And,  again, 
in  Bernard's  case (d),  the  opinion  expressed  in  Dodgson^s 
case,  that  "  the  directors  cannot  be  the  agents  of  the 
company  to  commit  a  fraud,"  was  acted  upon. 

In  Parbury^s  case(e)  a  new  ground   for  holding  a 
party  who  had  taken  shares  in  a  company  to  be  liable 
was  adopted.     There  the  false  and  fraudulent  represen- 
tations which  were  relied  upon  were  contained  in  the  pro- 
spectus 

(a)  2  Macq  103.  (^O  5  De  O.  ^  Sm,  289. 

(6)  4  Drew.  205.  (e)  3  De  G.  ^  Sm.  43, 

ic)  Z  DeQ.^  Sm.  85. 
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1859.        spectus  of  the  company,  which  was,  in  fact,  the  invitatioo 

^•^^>^^^      to  the  public  to  join  the  undertaking,  and  was  the  in- 

RoTAL       duceraent  to  Parbnry  to  take  his  shares.     Vice  Chan- 

Britiih       cellor  Knight  Bruce  said,  "  If  in  this  company  there  are 

K  c  L*  'c  '     persons  in  a  similar  situation  to  his  and  equally  innocent, 

he  is  liable  to  contribute."  **  If  it  were  established  that 
the  only  other  persons  interested  in  these  affairs  were 
the  persons  who  made  the  alleged  misrepresentations  the 
case  might  be  different."  It  was  upon  this  last  ground 
that  the  Master  of  the  Rolls  decided  BelFs  case  (a),  m 
he  afterwards  explained  in  HoKs  case  (6). 

In  BeWs  case,  afler  the  company  had  suspended  busi- 
ness, and  was  known  by  all  persons  concerned  in  it  to  be 
in  an  insolvent  state,  circulars  were  issued  containing 
misrepresentations,  and  ofiering  advantages  to  canvassers 
for  obtaining  other  persons  to  become  shareholders.  His 
Honor  thought  (and  no  doubt  most  correctly  decided) 
that  this  was  a  fraud  committed  by  the  company  to 
induce  the  public  to  share  in  the  losses  ;  that  it  was  the 
act  of  the  whole  company  and  of  all  the  shareholders.  But 
with  regard  to  the  effect  produced  upon  the  individual 
liability  of  a  party  by  other  innocent  persons  being  in  a 
similar  predicament,  the  Master  of  the  Rolls,  upon  this 
argument  being  addressed  to  him  in  Belts  case,  con- 
sidered that  none  of  the  shareholders  who  became  such 
in  consequence  of  the  misrepresentations  could  be  com- 
pelled to  contribute  ;  and  Vice-Chancellor  KindtrsUy  in 
BrochweWs  case  {a),  in  answer  to  a  similar  argument, 
said,  '*  This  might  be  a  ground  for  entitling  those 
shareholders  to  be  discharged  from  their  liability,  but 
could  not  have  the  effect  of  continuing  BrockweWs 
liability."     I   own  that  I  should  feel  great  difficulty  in 

holding 

(fl)  22  Bcav.  35,  (c)  4  Drew.  205. 

(6)  Ibid.  53. 
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holding  Mr.  Nicol  to  be  a  contributory  upon  this  ground,        1859. 
because  if  other  innocent  persons  were  prevailed  upon        j"^ 
to  join  the  company  by  fraudulent  representations  similar        RoyaA 
to  those  which  induced  him  to  take  his  shares,  they     ^"J'5^. 
Irould  \}e  equally  entitled  if  they  pleased  to  exonerate  Niobi'i  Cass. 
themselves  from  liability,  and  if  they  abstained  from  doing 
so,  that  could  be  no  reason  why  a  person  should  be  made 
a  contributory  who  chose  to  rely  upon  the  fraud  which 
titiated  his  contriK:t. 

I  pass  by  several  of  the  cases  which  were  cited,  because 
in  them  the  alleged  misrepresentations  were  made  by 
individuals,  add  could  in  no  sense  be  regarded  as  the  act 
of  the  company,  and  I  proceed  at  once  to  consider 
whether  the  decision  in  the  case  of  The  National  Ez" 
change  Company  of  Glasgow  v.  Drew  (a)  has  concluded 
this  question  in  Mr.  Nicots  favor.  Of  course  if  the 
House  of  Lords  has  determined  that  directors  in  making 
fraudulent  representations  whereby  persons  are  induced 
to  becotiae  shareholders  in  a  company,  are  to  be  con* 
sidered  as  the  agents  of  the  company  for  this  purpose^ 
every  Court  in  the  kingdom  is  bound  by  that  decision. 
But  upon  a  careful  examination  of  the  report  of  this  case, 
I  do  not  find  that  this  was  the  ground  upon  which  the 
House  of  Lords  proceeded,  or  that  it  was  at  all  neces- 
sary to  the  conclusion  at  which  it  arrived.  I'he  pro- 
ceeding in  that  case,  which  was  in  the  Courts  of  Scot- 
land, was  for  the  purpose  of  recovering  the  amount 
alleged  to  have  been  advanced  by  the  company  to  th6 
defenders  for  the  purchase  of  certain  shares  in  the  com- 
pany. It  was,  in  fact,  what  is  called  in  this  country  ah 
action  for  money  lent.  It  appeared  that  the  afikirs  of 
thd  pursuerg  (the  company)  were  in  a  desperate  condition, 
and  the  defenders,  being  already  shareholders,  were  soli- 
cited 

(a)  2  Macq.  103. 
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1859.       cited  by  the  manager,  acting  for  the  directors,  and  with 

^^  the  view  of  raising  the  price  of  shares  in  the  market,  to 

RoTAL       purchase  additional  shares,  he  assuring  them  that  the 

B    "'&*      company  would  advance  the  necessary  funds  for  pur- 

Nicol'i  Caib.  chasing  the  shares,  and  that  the  stock  would  be  held  till 

it  could  be  sold  with  a  profit,  without  the  defenders  being 
called  upon  for  any  contribution  in  money.  The  LoAI 
Chancellor  (Lord  Cranworth)  was  of  opinion  that,  quite 
independently  of  the  question  of  fraud,  a  relevant  defence 
was  stated,  which  entitled  the  defenders  to  resist  the 
demand,  for  that  in  his  opinion  there  was  no  loan  at  all, 
and,  of  course,  if  there  was  no  loan,  no  action  could  lie 
to  recover  back  the  money  alleged  to  be  lent.  Lord 
Brougham  concurred  with  the  Lord  Chancellor,  though 
not  without  great  difficulty.  And  Lord  St,  Leonards^ 
though  differing  with  the  two  other  noble  Lords  so  far  as 
to  consider  that  there  was  a  loan,  yet  thought  that  the 
loan  and  the  purchase  were  one  transaction,  and  conse- 
quently that  there  was  no  separate  and  independent 
advance  of  money  which  the  company  were  entitled  to 
recover  back. 

It  is  obvious,  therefore,  that  the  question  of  the 
agency  of  the  directors  was  not  involved  in  the  decision 
of  that  case,  and  that  the  opinions  expressed  upon  the 
subject  may  be  regarded  as  extra-judicial.  Those  opi- 
nions, however,  are  very  strong,  and  though  not  binding 
as  authorities  upon  my  judgment,  are  entitled  to  the 
greatest  respect  and  deference. 

[His  Lordship  read  the  passages  set  out  ante^  pp. 
407,  408,  409  and  said.] — To  these  opinions  must  be 
added  the  weight  of  Lord  CamphelVs  in  the  case  of 
JBurnes  v.  Pennell{a\  and  The  Deposit  and  General 
Life  Assurance  Company  v.  Ayscough  (ft). 

It 
(fl)  2  H.qf  Lords  Ca.  497.  (6)  6  Ell.  *  Bl.  761. 


CASES  IN  CHANCERY.  4«7 

It  is  unnecessary  for  me  to  say,  that  it  is  with  the        1859. 
greatest  distrust  of  the  correctness  of  my  own  judgment      ^^^^^ 
that  I  venture  to  differ  with  so  many  high  authorities,        Rotal 
but  after  careful  and  repeated  consideration  of  the  subject     g  ^"'t!* 
I  am  compelled  to  take  a  different  view  of  the  relation  Nicol'i  Cam. 
which  exists  between  directors  of  a  company  and  share- 
holders.    The  difference  between  joint  stock  companies 
and  ordinary  partnerships  is  clearly  pointed  out  by  Lord 
Campbell  in  JBurnesv.  Pennell (a),  and  also  by  Lord  WenS" 
Jeydale  in  a  recent  case  in  the  House  of  Lords  of  Ernest 
V.  NicholU  (ft),  "  The  law  in  ordinary  partnerships,  so 
far  as  relates  to  the  powers  of  one  partner  to  bind  the 
others,  is,"  Lord  Wensleydale  says,  "  a  branch  of  the 
law  of  principal  and  agent."     But  to  apply  that  law  and 
to  carry  it  throughout  in  regard  to  the  relation  between 
directors  and  the  shareholders  of  a  company  would  lead 
to  innumerable  difBcuUies. 

To  illustrate  my  meaning,  I  will  take  the  present  case 
of  a  banking  company  incorporated  under  the  provisions 
of  the  act  of  Parliament  7  &  8  Vict.  c.  113.  The  deed 
of  partnership  is  required  to  contain,  amongst  other 
provisions,  one  for  the  management  of  the  affairs  of  the 
company  by  directors;  in  other  words,  the  powers  and 
authorities  to  be  exercised  by  the  governing  body  are 
to  be  limited  and  defined  by  the  deed.  And  it  is  further 
required  by  the  act  ^'  that  the  deed  shall  contain  a  pro- 
vision for  the  yearly  communication  of  the  auditors' 
report  and  of  a  balance  sheet  and  profit  and  loss  account 
to  every  shareholder."  The  object  of  this  of  course  being, 
that  each  shareholder  may  be  made  acquainted  with  the 
state  of  the  affairs  of  the  bank.  Every  person,  therefore, 
dealing  with  the  directors  or  acting  upon  any  statements 

which 

(a)  2  fl.  o/"  Lord*  Ca.  497..  (6)  6  H.  of  Lordi  Ca.  401. 
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1859.        which  they  may  publish,  has  notice  by  the  act  of  par- 

j  "^      liament  that  they  possess  only  a  restricted  and  regulated 

RoTAL       authority,  the  extent  of  which,  by  proper  enquiry,  may 

Ban'k 'iSs      ^^  ascertained.     He  would  know,  with  respect  to  reports 

Nicol's  CAse.  of  the  directors  and  balance  sheets,  that  they  were  only 

for  the  information  of  the  shareholders,  and  that  if  the 
directors  publish  them  to  the  world  they  are  thereby 
doing  an  act  which  cannot  be  an  exercise  of  the  powers 
conferred  upon  them,  but  that  they  are  exceeding  th6 
limits  of  their  duty.  Suppose,  after  having  deceived 
the  shareholders  with  false  reports,  the  directors  think 
proper,  either  for  the  more  speedy  communication  of 
them  to  the  shareholders  at  a  distance,  or  for  the  purpose 
of  attracting  public  attention  to  the  flourishing  account 
of  the  affairs  of  the  company,  to  circulate  these  statementi 
by  means  of  the  newspapers  throughout  the  country,  i»  it 
to  be  said  that  each  and  every  person  who  is  attracted  by 
the  publication  and  tempted  by  it  to  become  a  shareholder 
may  afterwards  charge  the  company  with  fraud  practised 
upon  him  individually  and  repudiate  his  liability  on  thilC 
ground  alone  ?  If  the  proposition  can  be  maintained  td 
this  extent,  can  you  stop  short  of  holding  that  the  directors 
are  on  all  occasions,  and  to  all  intents  and  purposes,  the 
company,  and  that  whether  they  act  honestly  or  fraudn- 
lently,  within  the  limits  of  their  duty  or  beyond  it,  it  is 
the  company  acting  throughout?  Can  a  person,  then, 
who  has  trusted  the  reports  and  who  has  bought  shares 
in  reliance  upon  their  truth,  maintain  an  action  for 
damages  for  any  loss  which  he  has  sustained  by  his  con* 
tract  against  the  company  ?  Or  if  an  innocent  share- 
holder has  ordered  his  shares  to  be  sold  by  his  broker, 
and  a  person  is  influenced  by  the  false  reports  of  the 
directors  to  become  the  purchaser  of  them,  can  be 
rescind  the  contract  on  the  ground  of  the  fraudulent  re- 
presentation ?    The  Master  of  the  Rolls  ansirers  in  jDw- 

rantys 
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Tonttfs  case  (a),  and  correctly,  that  he  cannot ;  but  if  the  1859. 
principle  that  the  statements  of  the  directors  are  those  of  ^"^^^ 
the  company  is  to  govern,  then  each  member  of  the  com-  Royal 
pany  was  a  party  to  the  false  representations,  and  a  con*  b  "'^ 
tract  induced  by  it  cannot  be  maintained  without  a  Nicol'sCasb. 
complete  violation  of  that  principle.  If  this  is  the  law, 
ft  is  in  vain  for  shareholders  to  endeavour  to  bind  the 
hands  of  their  directors  by  carefully  specifying  the  exact 
powers  which  they  are  to  exercise  on  behalf  of  the  com- 
pany: the  moment  they  invest  them  with  managing 
authority  they  are  at  the  mercy  of  every  act  which  they 
may  do  in  their  official  character.  I  cannot  help  be- 
lievffig  that  the  true  principle  will  be  found  to  be,  that 
Sn  all  cases  (except  such  extreme  ones  as  JBelFs  ease  (6), 
where  the  whole  company  was  properly  considered  to 
bave  been  parties  to  the  fraud)  if  directors,  in  the  course 
of  performance  of  their  duty,  make  any  fraudulent  repre- 
sentations to  the  shareholders,  and  afterwards  think 
proper  to  give  them  unauthorized  circulation  beyond  the 
limits  of  the  company,  a  stranger  who  chooses  to  act 
upon  them  and  suffers  loss  in  consequence,  must  either 
tnbmit  to  bear  what  his  own  voluntary  confidence  in 
representations  which  were  not  iiddressed  to  him  has 
brought  upon  him,  or  if  he  has  any  remedy  at  all,  it 
must  be  against  those  who,  seeking  to  deceive  the  public, 
generally  have  entitled  him  to  make  a  case  against  them 
oat  of  his  own  individual  deception  as  one  of  the  public. 

But  assuming  that  the  representations  of  directors, 
though  beyond  the  scope  of  their  authority,  must  in  all 
cases  be  taken  to  be  those  of  the  company,  and  may  be 
adopted  against  them  by  any  person  who  meets  with 
them  in  the  mode  of  publication  which  the  directors  have 
aanctioned,  Mr.  NicoFs^  case  falls  short  of  proof  of  this 

description, 

(«)  2»  L.  J.,  N.  S.  Ch.  37.  (6)  22  Beav.  35. 
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1859.       description^  and  contains  nothing  to  show  that  any  repre- 

^^^^      sentations  were  made  to  him,  or  were  authorized  to  be 

RoTAL       made  by  the  directors,  by  means  of  any  such  publica- 

Britiih      tions.     It  was  through  Alderman  Kennedy  that  he  be- 

Nicol'i  Caib.  ^^^^  acquainted  with  the  report  and  with  the  circular 

letter,  for  he  says  "It  was  on  the  representations  made 
to  me  by  Alderman  Kennedy  that  I  was  induced  to  take 
shares  in  the  concern  :  that  is  to  say,  upon  the  represen- 
tation as  to  the  soundness  and  propriety  of  the  concern 
contained  in  liis  statements  and  in  the  printed  papers 
which  he  handed  to  me.*'  It  is  very  possible  that  but 
for  this  introduction  of  them  to  his  notice,  he  might 
never  have  seen  the  report  and  the  circular  letter  at  alL 
Now  in  order  to  make  this  communication  the  act  of  the 
directors,  it  is  necessary  for  'Mr.  Nicol  to  prove  that 
Alderman  Kennedy  acted  by  their  authority,  with  their 
knowledge  and  sanction,  according  to  the  case  of  Pi&iore 
v.  Hood  (a),  which  I  mentioned  in  the  course  of  the  ar- 
gument. But  there  is  not  the  smallest  proof  of  any 
authority  given  by  the  directors  to  Alderman  Kennedy  to 
communicate  these  documents  either  generally  or  to  Mr. 
Nicol  in  particular,  or  of  any  knowledge  by  them  of  any 
such  communication  having  been  made.  The  case  is 
therefore  like  Holt's  case  (J),  nothing  more  than  a  repre- 
sentation by  an  individual  director,  for  which  he  might 
be  responsible,  but  which  cannot  be  regarded  as  the  act 
of  the  company,  upon  which  alone  Mr.  Nicol  would  be 
entitled  to  be  relieved  from  being  a  contributory  on  the 
ground  of  fraud. 

But  even  if  he  had  established  the  fraud  as  against  the 
company,  he  would  still,  in  my  opinion,  have  precluded 
himself  from  taking  advantage  of  it,  in  consequence  of 
the  stage  at  which  the  affairs  of  the  company  had  arrived 

before 

(a)  6  Bing.  N.  C.  97.  (6)  22  Bwr.  48. 
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before  he  attempted  to  avail  himself  of  it.  If  a  fraud  had  1859. 
been  practised  upon  him,  it  was  at  his  own  option  either  *^"^*^ 
to  use  It  agamst  the  contract  or  to  waive  it.  As  Lord  Rotal 
Campbell  said  in  The  Deposit  and  General  Life  Assur-  ^"^"'5? 
ance  Company  v.  Ayscough  (a),  "  It  is  now  well  settled  Nicol'i  Cask. 
that  a  contract  tainted  by  fraud  is  not  void^  but  only 
voidable  at  the  election  of  the  party  defrauded."  But 
Mr.  Nicol  never,  until  the  last  moment,  attempted  to  re- 
pudiate his  contract.  He  received  a  dividend  on  his 
shares,  which  was  a  benefit  to  him,  from  the  common 
fund,  to  the  prejudice  of  the  other  shareholders.  He 
dealt  with  the  shares  as  vested  in  him,  and  sold  them  in 
the  market,  receiving  the  purchase  money.  The  stoppage 
of  the  bank  happened  and  found  him  in  this  position. 
The  petition  for  the  winding  up  was  presented  and  still 
be  did  nothing,  relying,  as  it  seems,  upon  what  he  had 
done  to  divest  himself  of  his  shares ;  and  it  is  not  until 
he  is  sought  to  be  made  a  contributory  that  he  brings 
forward  his  case  of  fraud,  which  he  had  permitted  to  lie 
dormant  so  long.  There  can  be  no  doubt  that  he  had 
completely  precluded  himself  at  law  from  availing  him- 
self of  the  fraud,  as  appears  from  the  case  of  The  Deposit 
and  General  Life  Assurance  Company  v.  Ayscough  (a), 
and  more  clearly  from  that  of  Clarke  v.  Dickson  (ft), 
where  it  was  held  that  the  doctrine  of  repudiation  cannot 
prevail  where  a  man,  by  his  own  act,  has  put  it  out  of 
his  power  to  place  the  parties  in  the  same  position  they 
were  in  at  the  time  the  contract  was  made.  Mr.  Nicol 
might,  within  a  reasonable  time  afler  he  discovered  the 
fraud,  have  filed  his  bill  and  offered  to  return  the  dividend 
be  had  received  and  the  purchase  money  for  the  shares, 
and  then  have  claimed  to  avoid  the  contract  ab  initio. 
But  I  do  not  think  that  either  in  law  or  in  equity,  a  per-> 
son,  with  the  knowledge  or  the  means  of  knowledge  that 

a  fraud 
(a)  6  EU.^  BL  761.  (6)  27  L.  J.,  Q.  B.  223. 
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1859.        A  fraud  has  been  committed  upon  him,  by  which  he  has 

^^^^'^^^      been  led  to  purchase  shares  in  a  company,  can  be  per- 

RovAL       mitted  to  liold  those  shares  down  to  the  time  when  the 

Bkitish      business  of  the  company  is  at  an  end,  and  its  affairs  are 

^       / ^        being  wound  up  under  the  act  of  parliament,  and  then, 

for  the  first  time,  seek  to  discharge  himself  upon  this 
ground  from  all  liability  as  a  contributory. 

Mr.  Nicol  then,  not  being  able  to  avail  himself  of  any 
misrepresentation  to  avoid  the  contract,  or  having  lost 
his  opportunity  of  doing  so  by  delay,  his  liability  must 
continue,  unless  he  has  divested  liimself  of  it  by  some 
effectual  transfer  of  his  shares  to  some  other  person,  and 
whether  he  has  done  so  or  not  is  the  last  question  to  be 
considered.  Although  it  should  appear  to  the  Court  that 
Mr.  Nicol  has  completely  transferred  his  shares,  and  so 
is  not  to  be  held  to  be  a  contributory,  the  previous  con- 
siderations as  to  his  original  liability  are  not  altogether 
unnecessary  as,  under  certain  circumstances,  which  are 
specified  in  the  Joint-Stock  Banking  Acts,  Mr.  Nicd 
might  continue  liable  upon  his  shares  for  three  years  from 
the  time  when  he  ceased  to  be  a  shareholder  in  the 
company. 

In  considering  the  question  of  the  transfer,  I  shall  not 
think  it  necessary  to  go  into  the  different  provisions  of  the 
acts  of  parliament  to  which  our  attention  was  directed  in 
this  part  of  the  argument,  because  it  appears  to  me  that 
it  may  be  conveniently  determined  upon  the  requisitions 
of  the  deed  of  settlement  alone.  The  clauses  which 
regulate  the  transfer  of  shares  are  the  10th  and  11th  (a). 
The  10th  clause  enables  every  proprietor  of  shares  and 
every  person  claiming  in  his  or  her  right  in  any  way 
whatsoever,  with  the  consent  of  the  court  of  directors,  to 

sell 

(a)  Ante,  pp,  395,  396. 
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Bel]  and  transfer  them.    The  11th  clause  requires  that        1859. 
the  person  or  persons  proposing  to  make  any  transfer  of      ^^^^v-^/ 
shares,  or  the  person  or  persons  to  whom  the  same  is        Rotal 
proposed  to  be  made,  shall,  seven  days  before  the  transfer,     |?*"'^ 
deliver  a  notice  in  writing  to  the  directors,  specifying  jj,cox,»j|' c^^, 
certain  particulars  as  to  the  shares,  and  the  person  trans* 
ferring  and  the  person  to  whom  the  transfer  is  proposed 
%o  be  made.     It  is  unnecessary  to  consider  the  authori- 
ties which  were  cited  upon  provisions  of  this  description 
in  deeds  of  settlement  of  companies,  establishing  the  dis- 
tinctions between  what  is  formal  and  may  be  dispensed 
vith,  and  what  is  substantial  and  must  be  complied  with; 
because  there  can  be  no  doubt  that  if  the  consent  of 
directors  to  a  transfer  of  shares  is  required,  it  is  intended 
as  a  protection  to  the  shareholder  against  the  introduction 
of  improper  persons  into  the  company,  and  therefore 
without  such  previous  consent  no  valid  transfer  can  be 
made. 

Before  considering  the  evidence  to  establish  this  con«- 
aent,  it  will  be  necessary  to  ascertain  whether  there  was 
a  proper  transferree  of  Mr.  NicoVs  shares.  The  trans- 
action by  which  the  company  are  stated  to  have  become 
ihe  transferree  of  these  shares,  through  Mr.  Empson,  was 
illegal  and  contrary  to  the  provisions  of  the  Deed  of  Settle- 
psefit,  which  in  this  respect  is  founded  on  the  Act  of  Par- 
liament 7&8  F^c^s.4,art.  5.  But  Mr. Nicol  knew  nothing 
pf  the  private  arrangements  between  Cameron  and  Mr. 
JSa*p^A,and  though  his  brokers  dealt  with  Empson  as  the 
real  purchaser  of  the  shares,  Mr.  Empson  allowed  his  name 
to  b^  used  in  these  transactions,  and  the  only  consequence 
of  the  illegality  of  them  would  probably  be  to  make  him 
the  responsible  holder  of  the  shares.  But  as  far  as  he 
wag  concerned  the  transfer  was  complete.  It  is  imma- 
terial that  it  was  not  noticed  either  in  Mr.  NicoVs  share 
account  or  in  the  one  which  had  been  opened  in  Mr. 

Empson^s 
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1859.       EmpsorCs  own  name.     He  had  originally  given  bis  con- 

^""^^^"^      sent  to  his  name  being  used  in  the  purchase  of  shares 

Royal       for  the  company ;  he  had  recognized  the  transactions  by 

Briti^       transferring  shares  which  had  bWu  so  purchased  ;  he  had 

Nicol'i  Caie*  "^ever  withdrawn  the  consent  originally  given ;  and  under 

these  circumstances  it  was  quite  unnecessary  for  him  to 
give  express  sanction  to  this  particular  transaction  in 
order  to  render  it  complete  as  a  purchase  by  him.  Mr. 
Nicol  therefore  had  transferred  to  Mr.  Empsan,  and  be 
had  accepted  the  transfer,  and  to  render  it  effectual  it 
was  only  necessary  that  the  consent  of  the  directors 
should  have  been  given.  No  form  of  consent  is  provided 
by  the  deed,  and  therefore  anything  from  which  it  may 
fairly  and  reasonably  be  inferred  that  consent  must  have 
been  given  will  be  sufficient.  The  arrangement  for  the 
purchase  of  shares  in  Empsons  name  was  made  by 
Cameron,  who  was  the  general  manager  of  the  company, 
and  conducted  all  its  business  and  affairs,  under  the 
superintendence  and  control  of  the  directors.  By  the 
18th  clause  of  the  Deed  of  Settlement,  the  entire,  sole 
and  exclusive  control,  management  and  disposal  of  the 
funds  of  the  company  are  vested  in  the  directors.  No 
agreement  for  the  purchase  of  shares  for  the  company 
could  have  been  entered  into  on  their  behalf  by  Cameron 
without  their  sanction  or  knowledge.  No  portion  of  the 
funds  for  the  purpose  of  being  applied  to  the  purchase  of 
shares  could  be  obtained  without  their  authority,  for  they 
possessed  the  exclusive  control  and  disposal  of  the  funds. 
It  seems  impossible  to  come  to  any  other  conclusion  than 
that  they  were  throughout  parties  to  the  transaction,  and 
not  only  consented  to  it,  but  that,  without  their  having 
authorized  the  application  of  the  funds,  it  could  not  have 
been  carried  out.  And  if  further  evidence  of  the  consent 
were  wanting  I  think  it  would  be  found  in  their  receipt 
of  the  dividend  which  was  paid  after  the  transfer  of  the 
shares  by  Mr.  Nicol,  the  dividend  warrant  for  which  was 

made 
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made  out  in  the  name   of  Camerony  and  the  amount        1859. 

carried  to  the  credit  of  an  interest  account  in  the  books  ^"^ 

of  the  company,  and  so  became  part  of  the  funds  at  the        Rotal 

disposal  of  the  directors.  BanITS. 

Nicol's  Case* 
I  entertain  no  doubt  that  these  circumstances  supply 

ample  evidence  of  the  requisite  consent  of  the  directors ; 

and  the  transfer  of  Mr.  Nicots  shares  being  in  all  other 

respects  complete,  he  had  ceased  to  be  a  shareholder  at 

the  time  of  the  stoppage  of  the  bank,  and  upon  this 

ground  alone  I  am  of  opinion  that  his  name  ought  not  to 

be  placed  on  the  list  of  contributories,  and  the  appeal 

ought  to  be  dismissed. 

The  Lord  Justicb  Knight  Bruce. 

Had  it,  in  my  opinion,  been  necessary,  in  order  to 
arrive  at  the  conclusion  reached  by  the  learned  Vice- 
Chancellor  in  this  case,  to  take  the  ground  taken  by  that 
able  judge,  I  should  at  least  have  hesitated  before  doing 
so.  With  deference  to  him  I  acknowledge  myself  not 
satisfied  of  its  stability.  I  agree,  however,  with  the  Lord 
Chancellor  in  thinking  that  his  Honor's  order  should  be 
affirmed  for  another  reason,  namely,  on  the  ground  of 
the  consent  of  Mr.  JEmpson  and  ''  the  court  of  directors" 
to  the  transfer  made  by  Mr.  Nicol  to  Mr.  Empson.  The 
evidence  satisfies  me  that  before  the  stoppage  of  the  com- 
pany, Mr.  Empson  sanctioned  and  acceded  to  the  use  of 
his  name  in  the  transaction,  and  became  accordingly  the 
purchaser  and  owner  of  the  shares  in  question,  the  direc- 
tOTSj  as  directors,  having  also,  before  the  stoppage  (as  the 
evidence  convinces  me)  consented  to  the  sale  and  pur- 
chase. It  is  not  material  for  any  present  purpose  whether 
it  was  with  an  improper  view  or  an  illegal  object  that  the 
purchase  was  made  by  Mr.  Empson  in  his  name,  or  was 
on  the  part  of  the  directors  or  any  of  their  officers  con- 

Vol.  in.  G  G  D.J.    sented 
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1859.  sented  to,  for  neither  Mr.  Nicol  nor  his  broker  appears  to 

""^y^^  have  been  aware,  or  to  have  had  notice  of,  any  such  im- 

RoTAL  proper  view  or  illegal  object     I  think  that  the  order 

Britikh  under  appeal  cannot  be  disturbed. 

NicoL*s  Case, 

The  Lord  Justice  Turner. 

There  are  two  questions  in  this  case :  first,  whether 
the  Respondent,  Mr.  Nicol,  was  bound  by  his  purchase 
of  the  shares  in  the  bank ;  and,  secondly,  whether,  if  he 
was  bound  by  his  purchase  of  the  shares,  he  was  dis- 
charged by  the  sale  of  them. 

The  decision  of  either  of  these  points  in  favor  of  the 
Respondent  would  dispose  of  the  case,  but  both  the 
questions  were  fully  argued  at  the  bar,  and  are  of  so  much 
general  importance  that  I  think  it  better  to  state  my 
opinion  upon  them. 

As  to  the  first  question,  the  Respondent's  argument, 
that  he  was  not  bound  by  his  purchase  of  these  shares, 
rested  upon  this  ground :  that  he  was  induced  to  pur- 
chase them  by  false  and  fraudulent  representations  afiect- 
ing  their  value  made  to  him  by  or  on  the  part  of  the 
directors  of  the  company.  The  directors,  it  was  said, 
were  the  agents  of  the  shareholders  for  the  issue  of  these 
shares,  and  it  was  insisted,  therefore,  that  the  shareholders 
must  take  the  consequences  of  these  misrepresentations. 
On  the  other  hand  it  was  contended,  on  the  part  of  the 
Appellant,  the  official  manager,  that  the  shareholders  of 
companies  cannot  be  affected  by  any  false  or  fraudulent 
representations  of  its  directors.  The  shareholders,  it 
was  said,  gave  no  authority  to  the  directors  to  make  false 
or  fraudulent  representations.  They  are  themselves  the 
victims  of  the  fraud  of  the  directors. 

This. 
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This  argument,  on  the  part  of  the  Appellant,  seems  to        1859. 
me  to  be  based  on  a  false  view  of  the  question.     The       ^-^n^-^/ 

In  re 

directors  of  companies  are  not,  it   must  be   adrailled,        Royal 

directly  authorized  by  the  shareholders  to  make  false  or     „®*"'*" 

'  .  .  ,         Bank,  &c. 

fraudulent  representations,  but  they  are  authorized  by  the  jiJjcol'i  Case, 

shareholders  to  manage  their  affairs,  and  the  true  ques- 
tion 18  not  the  broad  question  which  the  argument  as- 
sumes, but  the  more  limited  question  whether,  if  the 
directors  of  a  company,  in  the  course  of  managing  its 
affairs,  make  false  and  fraudulent  representations,  whereby 
third  persons  are  injured,  the  shareholders  of  the  com- 
pany are,  or  are  not,  responsible  for  the  injury. 

In  this  particular  case — a  case  of  contribution — the 
question  may  be  stated  in  more  narrow  terms — Whether 
the  shareholders  of  the  company  can  maintain  a  claim 
for  contribution  against  persons  who  have  been  drawn 
in  by  the  fraudulent  representations  of  their  directors  ? 
Looking  upon  this  question  upon  general  principles, 
there  can,  I  think,  be  little,  if  any,  doubt  about  it.  It 
cannot  be  denied  that  persons  must  be  responsible  for 
and  can  take  no  benefit  under  false  and  fraudulent  repre- 
sentations made  by  themselves.  Are  they,  then,  to  be 
responsible  for  and  to  take  benefits  under  the  same  false 
and  fraudulent  representations  if  made  by  those  to  whom 
they  have  entrusted  the  conduct  and  management  of  their 
affairs?  On  general  principles  I  think  they  must  be 
equally  responsible  in  one  case  as  in  the  other,  and  the 
law  of  this  country  does  not,  as  I  conceive,  give  any 
countenance  to  the  doctrine  contended  for  by  the  Res- 
pondent. That  doctrine  is  met,  as  it  seems  to  me,  by 
the  rule  which  is  general  and  I  think  universal — "qui 
facitper  alium  facit  per  seJ^  It  is  at  variance  with  what 
m^as  said,  and  as  I  think  correctly  said,  in  the  House  of 
Lords  in  Ranger  v.  Great  Western  Railway  Company y 
and  it  is  besides  well  settled  in  equity,  and  as,  I  take  it, 

G  G  2  at 
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1859.  at  law  also,  that  even  innocent  parties  cannot  derive 
^^^^^"^      benefits  under  the  frauds  of  others ;  Jffuguenin  ▼•  Base- 

RoTAL       ley  (a).    I  am  not  disposed,  therefore,  to  withhold  my 

BamIT'Sto      ^sent    from    the    limited    proposition,   that    generally 

Nicol'i  Case,  speaking  shareholders  of  companies  are  responsible  for 

and  are  not  entitled  to  derive  benefits  under  fisdse  and 
fraudulent  representations  made  by  their  directors, — 
a  proposition  which  I  consider  to  be  fully  borne  out  by 
what  was  said  in  the  House  of  Lords  in  Bumes  v.  Pair 
nellib),  and  in  the  National  Exchange  Company  of 
Glasgow  v.  Brew  (c).  I  adopt  this  proposition,  bow- 
ever,  as  a  general  rule  only,  the  application  or  nonapplica- 
tion  of  which  to  any  particular  case  must  depend  upon  the 
circumstances  of  that  case.  Adopting,  then,  this  limited 
proposition,  it  is  to  be  considered  whether  this  case  falls 
within  the  proposition. 

It  appears  that  in  the  month  of  February ,  1855,  the 
directors  of  the  company  issued  a  report  to  the  share- 
holders containing  false  and  fraudulent  representations 
as  to  the  state  and  prospects  of  the  bank,  and  that — 
shortly  before  the  Respondent  purchased  his  shares, 
which  are  new  shares,  issued  by  the  company  under  a 
supplementary  charter  obtained  for  the  purpose,  and 
which  the  Respondent  purchased  direct  from  the  com- 
pany— the  directors  also,  with  a  view  to  the  issue  of 
these  new  shares,  put  forth  a  circular  letter  containing 
similar  false  and  fraudulent  representations.  That  these 
documents  were  produced  to  the  Respondent  by  Mr.  Al- 
derman Kennedy,  one  of  the  directors  of  the  company, 
and  that  it  was  upon  the  faith  of  the  statements  contained 
in  the  documents,  confirmed  by  the  assurances  of  Ken» 
nedy,  that  the  Respondent  purchased  his  shares.   It  is  not 

disputed 

(fl)  14  r«.  289.  (c)  2  Macg.  103. 

(6)  2  H.  of  Lords  Ca.  497. 
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disputed  that  the  statements  contained  in  these  docu-  1859. 
ments  were  false  and  fraudulent,  but  much  was  said  at  ^^^^ 
the  bar  upon  the  question  whether  the  Respondent  in  Rotal 
making  the  purchase  acted  upon  the  faith  of  those  state-  ^""'Jf 
roentSy  the  Appellant  contending  that  the  Respondent  Nicol'sCam, 
purchased  mainly,  if  not  wholly,  upon  the  faith  of  Alder- 
man Kennedy's  representations.  These  documents,  how* 
ever,  were  undoubtedly  produced  to  the  Respondent 
with  a  view -to  his  becoming  a  purchaser  of  the  shares; 
and  where  fiilse  representations  are  made  for  the  purpose 
of  inducing  a  purchase,  it  is,  in  my  opinion,  incumbent 
upon  those  who  claim  the  benefit  of  the  purchase  to 
prove  to  demonstration  that  those  representations  were 
not  acted  upon.  It  is  not,  in  my  opinion,  sufficient  for 
them  to  prove  that  there  were  other  representations  by 
which  the  purchase  may  have  been  induced.  I  attach 
no  weight  therefore  to  this  objection  on  the  part  of  the 
Appellant,  and  if  this  case  rested  upon  this  point,  I 
should  not  hesitate,  so  far  as  my  voice  is  concerned,  to 
decide  in  favor  of  the  Respondent.  But  the  case  can- 
not, I  think,  be  disposed  of  on  this  ground.  It  is  neces- 
•ary,  I  think,  to  consider  what  was  the  origin  and 
purpose  of  these  false  representations,  -through  whom 
and  under  what  circumstances  they  were  made  to  the 
Respondent,  and  what  is  the  effect  of  the  time  which  has 
elapsed  and  of  the  acts  which  have  been  done  since  the 
Respondent  completed  his  purchase. 

The  report  ending  in  December ^  1854,  was  no  more 
than  the  ordinary  report  of  the  directors  of  a  company 
made  to  its  shareholders  at  or  preparatory  to  the  general 
meeting  with  a  view  to  a  dividend  being  declared.  It  had 
no  connection  with  the  sale  or  purchase  of  shares,  and  cer- 
tianly  it  had  no  immediate  connection  with  the  purchase 
made  by  the  Respondent.  The  statements  contained  in 
it  might  indeed  affect  the  value  of  the  shares,  but  it  was 

not 
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1859.  not  the  object  or  purpose  of  the  document  to  affect  them. 

^"^^"^^^  Any  increase  in  the  price  of  ihe  shares  consequent  upon 

Royal  the  statements  contained  in  this  document  would  be  an 

Briti«h  indirect  not  a  necessary  result.     The  circular  is  indeed 

Bank,  &c.  '^ 

Nicol'b  Came.  ^^^^  immediately  connected  wilh  the  sale  of  the  shares, 

but  it  is  addressed  to  the  shareholders  and  customers  of 
the  hanky  a  class  within  which  the  Respondent  did  not 
fall.  As  to  both  these  documents,  so  far  as  they  reached 
beyond  the  persons  to  whom  they  were  addressed,  they 
cannot,  I  think,  be  considered  otherwise  than  as  in  the 
nature  of  advertisements  issued  by  the  directors.  Inde- 
pendently of  any  special  circumstances,  they  would  reach 
purchasers  only  as  part  of  the  public,  and  could  not,  as 
I  conceive,  be  considered  as  entering  into  their  contracts 
for  the  purchase  or  sale  of  shares.  It  is  said,  however, 
that  in  this  case  they,  in  fact,  entered  into  the  Respond- 
ent's contract,  for  that  they  were  produced  to  him  on  the 
occasion  of  and  with  reference  to  his  purchase  of  the  shares; 
but  by  whom  were  they  so  produced  ?  Not  by  the  directors 
or  in  pursuance  of  any  resolution  of  theirs,  but  by  Mr. 
Alderman  Kennedy,  one  of  the  directors  only ;  and  how- 
ever much  shareholders  may  be  bound  by  the  acts  of 
their  directors,  they  surely  cannot  be  responsible  for  the 
acts  of  each  of  them.  Whatever  authority  is  given  by 
shareholders  to  directors  is  given  to  them  as  a  body,  and 
not  to  each  of  them  individually.  Mr.  Alderman  Ken- 
nedys  acts  and  representations,  therefore,  could  not,  in 
my  opinion,  bind  the  shareholders.  But  the  case  is  even 
stronger  here,  for  these  are  documents  prepared  diverso 
intuitu,  and  to  hold  the  shareholders  bound  would  be,  in 
truth,  to  hold  that  if  a  body  of  directors  prepares  a  docu- 
ment for  one  purpose,  and  one  of  them  takes  it  and  applies 
it  to  a  different  purpose,  the  shareholders  are  liable  for 
the  consequences  of  its  having  been  so  applied.  I  am 
not  prepared  to  go  to  any  such  length. 

Looking 
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Looking  at  this  case,  therefore,  simply  with  reference        1859. 

to  the  representations  made  to  the  Respondent,  I  think      ^^^^^^^^^ 

that  the  argument  on  his  part  upon  the  first  question        Rotal 

cannot  be  maintained.     But  there  remains  on  this  part  of     ^*"'tf 

.  ,  Bank,  &c. 

the  case  a  consideration  of  very  great  importance,  the  Nicol'i  Cabi. 

lapse  of  time  and  what  has  been  done  by  the  Respondent 
since  his  purchase  of  these  shares.  The  Respondent 
purchased  the  shares  in  Marchy  1855 ;  he  received  a 
dividend  upon  them,  and  he  made  no  complaint  of  having 
been  defrauded  till  the  company  stopped  payment  in 
September y  1856.  It  cannot  be  denied  that  if  the  Re- 
spondent thus  acquiesced  in  and  acted  upon  the  purchase 
with  knowledge  of  the  fraud  which  had  been  practised 
upon  him,  he  could  have  had  no  claim  to  be  relieved. 
But  it  is  said  he  had  no  such  knowledge — that  these  frauds 
were  not  discovered  until  the  failure  of  the  bank.  There 
were,  however,  auditors  of  this  company  appointed  by 
the  shareholders.  These  auditors  were  within  the  scope  of 
their  duty  at  least  as  much  the  agents  of  the  shareholders 
as  the  directors  were,  and  the  false  and  fraudulent  repre* 
sentations  were  discoverable  by  them.  It  cannor,  there- 
fore, I  think,  be  said,  that  the  Respondent  was  without 
the  means  of  knowledge,  and  I  think  that  in  a  case  of 
this  description  the  Respondent,  if  he  had  the  means  of 
knowledge,  can  be  in  no  better  position  than  he  would 
have  been  if  he  had  actual  knowledge.  Supposing  how-- 
ever  that  the  Respondent  had  not  even  the  means  of  know^- 
ledge,  by  whose  act  was  he  precluded  from  those  means  ? 
Simply  by  his  own  act,  in  having  executed  a  deed  which 
precluded  him  from  those  means,  and  placed  him  at  the 
mercy  of  the  directors ;  and  I  am  not  prepared  to  say 
that  persons  who  think  proper  to  execute  deeds  by  which 
they  preclude  themselves  from  obtaining  information  can, 
as  against  third  persons  equally  innocent  with  themselves, 
set  up  the  want  of  information  which  they  have  precluded 
themselves  from  obtaining.  Some 
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1859.  Some  argument  in  support  of  the  Respondent's  esse 

.  was  attempted  to  be  drawn  from  the  definition  of  a  con* 

Royal  tributory  in  the  Winding-up  Acts,  and  from  the  Retpon* 
]£n"'^.  ^^<^^'^  assumed  liability  to  creditors ;  but  I  think  that 
Nicol'i  Cass.  ^^^  definition  referred  to  does  not  afiect  the  caaOy  and 
that  the  Respondent,  although  he  may  be  liable  to  credi- 
tors, and  perhaps  he  may  be  liable  to  them  under  the 
Banking  Acts  for  a  limited  period,  although  he  may  have 
parted  with  the  shares,  is  not  therefore  a  contributory. 

Upon  the  whole  of  the  reasons  which  I  have  stated,  I 
am  of  opinion  that  the  Respondent's  argument  upon  the 
first  point  fails,  and  that  he  is  bound  by  the  purchase  of 
these  shares. 

The  question  then  arises  whether  he  was  discharged 
by  the  sale  of  them. 

As  to  this  point  it  is  first  to  be  observed  that  no  want 
of  bona  fides  is  in  any  way  imputed  to  the  Respondent 
He  sold  these  shares  in  open  market,  and  executed 
transfers  of  them  to  JSmpson,  whom  he  fully  believed  to 
have  bona  fide  purchased  them.  But  it  is  said,  on  the 
part  of  the  Appellant,  that  JSmpson  knew  nothing  of  the 
purchase  or  of  the  transfer,  and  that  the  formalities  re- 
quired by  the  deed  were  not  duly  observed,  and  on  these 
grounds  it  is  insisted  that  the  Respondent  remains  liable 
in  respect  of  the  shares.  Now,  as  to  the  first  of  these 
points,  I  take  it  to  be  perfectly  true  that  JSmpson  did  not 
personally  know  of  the  purchase  of  these  particular  shares, 
but  upon  the  evidence  before  us  I  feel  bound  to  conclude 
that  he  had  authorized  Cameron,  the  manager  of  the 
bank,  to  use  his  name  for  the  purchase  of  shares,  and 
that  his  name  was  used  for  these  purchases  in  pursuance 
of  that  authority.  The  evidence  seems  to  me  to  establish 
that  he  knew  that  shares  were  from  time  to  time  pur- 
chased 
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chased  in  his  name  without  his  previous  knowledge,  and  1859. 
that  he  accepted  the  transfers  of  the  shares  so  purchased  . 
whenever  he  was  asked  so  to  do.  He  tells  us  in  terms  Royal 
that  the  relation  in  which  he  stood  to  the  bank,  that  of  b^^'J'JJJj, 
conducting  their  common  law  business,  obliged  him  to  do  Nicol'i  Cabs. 
so ;  and  if,  upon  these  facts,  we  are  not  justified  in  con- 
cluding as  between  him  and  third  persons  who  were 
ignorant  of  the  real  state  of  the  case,  that  he  authorized 
his  name  to  be  used  for  the  purchase  of  shares,  I  know 
not  what  amount  of  evidence  could  justify  us  in  drawing 
that  conclusion.  This  second  point  of  the  case,  there- 
fore, must  in  my  opinion  depend  upon  whether  there  was 
such  a  nonobservance  of  the  provisions  of  the  Act  7  &  8 
Vict.  cap.  113,  and  of  the  company's  deed  as  vitiated  the 
transfers.  Several  sections  of  the  act  were  referred  to  in 
support  of  the  Appellant's  argument  on  this  point,  but  the 
provisions  of  the  act  seem  to  me  to  favor  the  Respondent's 
more  than  the  Appellant's  case.  By  the  21st  section,  the 
persons  who  are  made  liable  are  those  whose  names  appear 
on  the  last-delivered  memorial.  But  Mr.  NicoFs  name 
was  not  on  that  memorial.  By  the  ^rd  section,  share- 
holders may  transfer.  The  transfers  are  to  be  delivered 
to  the  secretary.  The  secretary  is  to  enter  them  in  the 
register  of  transfers,  and  to  endorse  them  on  the  deeds  of 
transfer ;  and  it  was  argued  for  the  Appellant  that  the 
transfer  could  not  be  complete  until  the  endorsement  was 
made.  But  the  statute  does  not  say  so.  On  the  con- 
trary, the  latter  part  of  this  very  section  treats  the  rights 
of  the  purchaser  as  commencing  from  the  time  of  the 
delivery  of  the  transfer  to  the  secretary,  and  not  from  the 
time  of  the  endorsement. 

These  provisions,  therefore,  as  to  the  entries  of  trans- 
fersj  and  the  endorsements  upon  them,  seem  to  me  to 
point  rather  to  purchasers  than  to  vendors;  and  I  am 
much  disposed  to  think  they  were  intended  to  secure  to 

purchasers 
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1859.  purchasers  as  against  companies  acknowledgments  of 

^'^^^^•^  their  title.     At  all  events,  I  think  they  are  of  no  weight 

Royal  against  the  Respondent  under  the  circumstances  of  this 

BuiTiiH  case. 

Bank,  &c. 

Kicol'm  Case.  The  Appellant's  argument  on  this  point  was  attempted 
to  be  fortified  by  a  reference  to  the  practice  which 
appears  to  prevail  upon  the  Stock  Exchange  upon  the 
sales  of  shares,  of  requiring,  in  doubtful  cases,  under- 
takings from  the  purchasers  to  register;  but  this  practice 
proves  no  more  than  the  prudence  of  such  a  requisi- 
tion ;  it  does  not  show  it  to  be  necessary.  Besides,  the 
practice  of  the  Stock  Exchange  cannot  govern  the  law. 

A  further  argument  was  founded  on  the  Act  of  Par- 
liament, that,  by  the  4th  section,  the  company  were  pre- 
vented from  becoming  purchasers  of  shares ;  but  however 
much  this  argument  might  have  availed  the  company  as 
against  JEmpson,  it  cannot,  I  think,  avail  them  as  against 
the  Respondent,  for  he  dealt  with  JEmpson  without  any 
knowledge  whatever  that  the  company  had  any  concern 
in  the  transaction. 

Turning,  then,  from  the  Act  of  Parliament  to  the 
company's  deed,  the  10th  clause  of  the  deed  was  relied 
upon  on  the  part  of  the  Appellant  as  requiring  the  con- 
sent of  the  court  of  directors  to  the  transfer  of  shares, 
and  it  was  insisted  that  there  was  no  such  consent,  but 
neither  this  clause  nor  any  other  provision  of  the  deed 
requires  or  points  out  any  particular  form  of  consent. 
The  clause,  indeed,  contains  the  same  provisions  as  to 
the  delivery  of  the  transfer  to  the  secretary,  the  entry  of 
it  by  him,  and  the  endorsement  upon  the  transfer,  as  I 
have  already  adverted  to  as  having  been  contained  in  the 
Act  of  Parliament;  and  it  provides  that  the  deed  so 
endorsed  shall  be  sufficient  evidence  of  the  consent  of 
the  directors,  but  it  does  not  provide  that  no  other  evi- 
dence 
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dence  of  such  consent  shall  be  sufficient,  nor  could  it  be        1859. 
the  intention  of  the  Legislature  so  to  provide ;  for  there      ^"^ 
might  obviously  be  cases  in  which  the  specified  evidence        Rotal 
of  the  consent  could  not  be  produced.     The  deed,  there-     ^""^c 
fore,  leaves   open  the  proof  of   the   consent,   and   the  Nicol's  Caik. 
question  we  are  to  consider  is,  whether  in  this  case  there 
is  sufficient  proof  of  it.     The  transfers  of  these  shares 
were  sent  to  the  bank.      They  were  filled  up  there  with 
the   name   of  JEmpson.      They   were   returned   to   the 
Respondent  so  filled  up.     AAer  his  execution  of  them, 
they  were  again  returned  to  the  bank,  and  remained 
there.     The  purchase-money  for  them  was  paid  with  the 
monies  of  the  bank.     Empson  was  debited  in  the  books 
of  the  bank  with  the  monies  so  paid,  and  was  credited 
with  the  shares.     Dividends  accrued  upon  the  shares 
after  the  transfers,  and  the  bank  received  those  dividends. 
Whatever  might  have  been  the  effect  of  any  of  these 
acts  separately  considered,  I  think  that  collectively  they 
constitute  a  body  of  evidence  which  render  the  conclusion 
irresistible  that  there  was  consent  on  the  part  of  the 
directors  to  the  transfer  of  these  shares. 

It  was  said  that  there  is  no  minute  of  the  court  of 
directors  consenting  to  the  transfers,  but  the  deed  re- 
quires no  such  minute.  Suppose  this  had  been  the  case 
of  a  private  banker,  with  whose  consent  a  sale  was  to  be 
made,  and  his  books  contained  the  same  series  of  entries 
as  the  books  of  this  company  contain.  Could  it  for  one 
moment  be  doubted  that  he  must  be  held  to  have  con- 
sented to  the  sale?  In  such  a  case  no  statement  on  his 
part  short  of  the  most  clear  proof  that  the  consent  could 
not  possibly  have  been  given  could,  I  think,  countervail 
such  evidence.  In  this  case  there  is  not,  I  think,  any 
proof  which  could  warrant  us  in  holding  that  the  consent 
was  not  given,  and  upon  this  question  of  proof  of  con- 
sent I  cannot  see  that  the  directors  of  a  company  having 

the 


446  CASES  IN  CHANCERY. 

1859.       the  management  of  its  affairs  can  stand  in  any  different 

^"'^^      position  from  that  of  a  private  banker.     The  obserrations 

RoTAL       which  I  have  already  made  upon  the  Act  of  Parliament 

British       render  it  unnecessary   to   advert  to   the  arguments  on 

Nicol'b  Caii.  ^^  remaining  part  of  this  10th  clause  of  the  deed  as  to 

the  registration  of  the   transfer,  and  the  endorsement 
upon  it. 

But  it  is  said  that,  by  the  11th  clause  of  the  deed, 
seven  days'  notice  in  writing  ought  to  have  been  given  to 
the  directors  of  the  proposed  transfers,  and  that  no  such 
notice  was  given;  and  it  is  sought  to  invalidate  the 
transfers  on  that  ground.  The  object  of  this  clause  is 
merely  to  enable  the  directors  to  form  a  judgment  upon 
the  question,  whether  the  transfers  ought  to  be  allowed, 
and  if  they  have  formed  a  judgment  upon  that  question, 
as  I  think  they  must  be  taken  to  have  done,  I  do  not 
think  that  the  transfers  can  be  invalidated  upon  the 
ground  that  the  particular  provisions  which  were  made 
for  the  purpose  of  enabling  them  to  form  that  judgment 
were  not  resorted  to.  It  cannot,  I  think,  be  said,  that  if 
an  eligible  transfer  was  proposed,  the  directors  could 
not  allow  it  without  the  seven  days'  notice,  and  if  they 
could  dispense  with  the  notice  in  one  case  they  could  in 
others,  and  the  provision  must  be  one  of  form,  and  not 
of  substance.  The  cases  which  were  referred  to  on  this 
point  do  not,  I  think,  govern  it. 


There  is  another  point  upon  this  part  of  the 
which  was  not  much,  if  at  all,  adverted  to  in  the  argu- 
ment, but  which  seems  to  me  to  be  deserving  of  some 
consideration.  It  appears,  by  the  evidence  of  Mr.  Emp- 
son,  that  an  attempt  was  made  to  put  him  upon  the  list 
of  contributories  in  respect  of  these  shares,  and  that  a 
compromise  has  been  effected  with  him.  I  am  by  no 
means  satisfied  that  as  between  him  and  the  Respondent 

he 
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be  would  not  in  any  event  be  personally  liable,  and  I        1859. 

very  much  doubt  whether,  if  this  be  the  case,  and  the  "^^^^ 
Appellant  has  released  Empson,  he  can  be  entitled  to        Royal 

prosecute  his  claim  against  the  Respondent.  n^"^l^ 


Upon  the  whole,  although  dissenting  from  the  grounds 
on  which  this  judgment  proceeded,  I  agree  in  the  result 
of  ity  and  I  am  of  opinion  that  this  appeal  must  be 
dismissed. 


NiooL*!  Cabi. 


Ex  parte  WILLIAM  ALLEN  and  JAMES 

CAZENOVE. 

In  the  matter  of  OWEN  ROBERTS,  a  bankrupt.  ^®^®- 

Nov.  17. 

npHIS   was  an   appeal    by    the    assignees   of  Owen     Before  The 
"*•      Roberts    from   an    order    of   Mr.   Commissioner      t.,  ^^'^f- 

J  U8TICE8. 

Perry y    admitting    John     Hemingway    to    prove    for  in  1355  R., 
8,0492.  10«.  «nd  ^- "  •''« 

surety,  gave  to 
G.  a  bond  for 

The  transactions  out  of  which  the  claim  arose  were    '  ^  ^  ^  ^ 
fts    follows:  —  In    November,    1855,   Hemingway  and  wayofin- 
JRoberti  gave  to  jR.  M.  Griffith  their  joint  and  several  warrant  of  at- 
bond    for  securing    2,0001.   and    interest,   Hemingway  torney.    In 
being  only  surety  for  Roberts.      In  the  same  month,  without  the 
JiobertSi  and  Hemingway  as  his  surety,  gave  to  Wil-  ^no^l«<J««  ^^ 
ZiofRf  ft  Co.,  bankers,  a  memorandum  expressed  in  the  the  bond  to 
fbllowing  terms,  and  stamped  as  a  promissory  note : —       ceived  in  latii- 

faction  for  it 

"  On  demand,  we  O.  Roberts,  of  &c.,  J.  Hemingway,  ^^^Jlf'^'^f^ 

of  the  sum  re- 
maining due. 
H.  at  the  same  time  assig:ned  all  bis  property  to  H.  in  satisfaction  of  the  liabilities 
uvdtr  which  H,  had  come  for  him.  In  the  following  month  R.  became  bankrupt, 
and  the  warrant  of  attorney  and  the  assignment  became  void  as  against  the  assignees :— > 
HeUf  that-  Ae  dealings  between  H.  and  O,  had  not  taken  away  the  rights  of  H. 
^faiDSt  ft,  and  that  H.  having  paid  the  debt  was  entitled  to  prove  against  R.*t  estate 
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1858.  of  &c.,  jointly  and  severally  promise  to  pay  to  Messrs. 
Williams  &  Co.,  bankers,  such  sum  of  money  not  ex- 
ceeding 1,000/.  as  may  become  due  from  the  said 
and  Another,  q  Roberts  to  Messrs.  Williams  &  Co.,  on  balance  of 
account  current,  together  with  interest  and  commission 
thereon.     As  witness,  &c.** 


Ex  parte 
Allrn 


Roberts. 


On  24th  November,  1855,  Roberts  gave  to  Heming' 
way,  by  way  of  indemnity,  a  warrant  of  attorney  to  con- 
fess judgment  for  6,000Z. 

In  March,  1857,  Roberts,  and  Hemingway  as  his 
surety,  gave  to  Williams  &  Co.  a  further  memorandum, 
precisely  similar  to  that  oi  February,  1855,  except  that 
the  sum  named  in  it  was  300/.  In  May,  1857,  He- 
mingway accepted,  for  the  accommodation  of  Roberts,  a 
bill  drawn  on  him  by  Roberts,  for  200/.  and  interest, 
and  indorsed  to  Williams  &  Co.  In  August,  1857, 
Williams  &  Co.  called  on  Hemingway  for  further  se- 
curity, and  he  induced  C  Pearson  and  H,  Cooper  to 
join  him  in  a  memorandum,  similar  to  that  of  November, 
1855,  for  further  securing  the  monies  due  or  to  become 
due  from  Roberts  to  Williams  &  Co.,  to  an  amount  not 
exceeding  1,500/.,  and  the  interest  and  commissioa 
thereon. 


On  10th  February,  1858,  Griffith  gave  up  the  bond 
of  November,  1855,  to  Hemingway,  and  received  in 
satisfaction  of  it  Hemingway's  promissory  note  for 
1,460/.,  being  the  amount  of  principal  money  remaining 
due  on  the  bond  with  some  subsequent  interest.  This, 
as  Roberts  deposed,  was  done  without  his  knowledge. 
On  the  same  day  Roberts  executed  a  deed  by  which  he 
assigned  to  Hemingway  substantially  the  whole  of  his 
property,  in  satisfaction  of  the  sum  of  3,07  R  10«., 
therein  recited  to  be  due  from  him  to  Hemingway,  and 

Hemingway 
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Hemingway  by  the  same  deed  released  the  debt.     The        1858. 
execution  of  this  deed  by  Roberts  being  an  act  of  bank-      ^^^^/^ 
ruptcy,  a  petition  for  adjudication  was,  on  24th  February^        Allen 
filed  against  him  by  another  creditor,  and  on  the  1st  of  *"^  Another; 
March,  he  was  adjudged   bankrupt.     The  warrant  of     Roberts. 
attorney   and   the   assignment   thus    became   worthless, 
the  former   being  admitted  to  come  within   the  136th 
section  of  the  Bankrupt  Law  Consolidation  Act. 

On  18th  August,  1858,  Hemingway  paid  the  sum  due 
to  Griffith  on  the  promissory  note  of  10th  February, 
1858,  and  the  sum  of  1,432/.,  part  of  the  monies  thus 
paid,  being  the  amount  of  principal  money  due  on  this 
account,  with  interest  to  the  24th  of  February,  was  part 
of  the  sum  for  which  he  sought  to  prove. 

On  27th  February,  1868,  Williams  &  Co.  gave  up  to 
Hemingway  the  three  memoranda  for  1,000/.,  300/.  and 
1,500/.,  and  the  bill  of  exchange,  receiving  in  lieu  a  joint 
and  several  promissory  note  of  Hemingway,  Pearson 
and  Cooper  for  1,639/.  7^.,  the  amount  of  the  principal 
and  interest  then  due  to  Williams  &  Co.,  with  some 
subsequent  interest.  Hemingway  paid  oflf  the  money  due 
on  this  note  by  several  payments,  and  the  sum  of 
1,611/.  105.,  being  the  amount  of  the  principal  thus  paid 
with  interest  to  24th  February,  1855,  was  the  residue 
of  the  sum  for  which  he  sought  to  prove.  The  Com- 
missioner having  allowed  the  proof  for  the  3,043/.  10^., 
made  up  of  these  two  sums  of  1,432/.  and  1,611/.  10;., 
the  assignees  appealed. 

Mr.  Little,  for  the  Appellants,  contended,  that  the 
payments  made  by  Hemingway  were  not  made  under  the 
original  contract  of  suretiship,  but  under  new  and  sub- 
stituted arrangements,  to  which  the  bankrupt  was  not  a 
party,  and  in  respect  of  which  he  could  not  have  been 

sued, 


460  CASES  IN  CHANCERY. 

1858.        sued,  and  that  therefore  the  payment  did  not  give 

)f^"^^      ingway  the  rights  of  a  surety  paying  the  debt  of  the 

Allbh        principal;  Barclay  v.  Goo€h(a),  Taylor  v.  Higgins{b\ 

md  Another.  Moore  v.  Pyrhe  (c),  Maxwell  ▼.  Jameson  (d),  Es  parte 

RoBBATi.      Serjeant  (e),   Sard  ▼.  Rhodes  {f)\    that   Hemingwa^e 

payment  must  be  referred  to  the  latest  arrangements; 

and  that  he  could  not  go  back  to  the  original  contract  of 

suretiship ;  that  Hemingway^  having  taken  the  warrant 

of  attorney  and  bill  of  sale,  must  stand  or  fall  by  them, 

for   that  by  taking  a  specific  indemnity  he    lost    his 

general  rights ;   Toussaint  v.  Martinnant  (g)  ;  and  that 

the  payments  under  the  memoranda  were  voluntary,  those 

memoranda  being  void  as  promissory  notes,  beeaase  not 

made  for  a  definite  amount,  Smith  v.  Nightingale  {k)j 

and  void  as  guarantees,  as  having  been  made  before 

19  &  ^0  Vict.  c.  97,  s.  3,  came  into  operation,  and  not 

expressing  any  consideration ;  Raihes  v.  Todd  (»)• 

Mr.  Bacon,  for  Hemingway,  was  not  called  upon. 

The  Lord  Justice  Knight  Brucb. 

In  my  judgment  this  is  a  clear  case  of  suretiship. 
The  payment  made  by  Mr.  Hemingway  was  made  by 
him  in  satisfaction  of  a  debt  due  from  the  bankrupt,  and 
by  reason  of  the  contract  of  suretiship  into  which  Mr. 
Hemingway  had  entered.  The  dealings  between  the 
surety  and  the  creditor  subsequent  to  that  contract  were 
not,  as  I  view  the  case,  such  as  to  affect  the  original 
liability  of  the  principal  debtor.  The  securities  given 
by  the  debtor  to  the  surety  having  come  to  nothing,  the 

right 

(a)  2  Etp.  571.  23. 

(6)  3  East,  169.  (/)  1  M,  ^  W.  153. 

(c)  11  Ea$t,  52.  (g)  2  T,  R.  100. 

(d)  2  B.^  Aid.  51.  (A)  2  Stark.  375. 

(e)  1  GL^J.  183;  2  Gl.^J.  (i)  8  Ad.  ^  EU.S4e. 
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right  of  the  surety  to  prove  against  the  estate  of  the        1858. 
debtor  for  the  whole  sum  is  in  ray  opinion  clear.  ^'^^^ 

''      ^  Et  parte 

Allbv 
and  Another. 

The  Lord  Justice  Turner.  /«  re 


The  case  of  the  assignees  has  been  ably  argued  by 
Mr.  Little;  but  in  my  opinion  it  entirely  fails.  The 
appeal  must  be  dismissed  with  costs. 


RoBEaTg. 


Ex  parte  WILLIAM  SINGLEHURST.  j^^  ^g^  gg. 

In  the  matter  of  HENRY  TRISTRAM,  a  Bankrupt.       Before  The 

Lord 

npHIS  was  an  appeal  from  the  dismissal  with  costs  by      Chancellor 
the  Commissioner  of  the  Appellant's  petition  seeking  Chelmsford. 
the  removal  of  the  trade  assignee,  and  the  solicitor  acting  Where  drcum- 

stances  are 

under  the  adjudication.  brought  to  the 

attention  of  the 
Court,  raising 

The  petition  to  the  Court  below  stated,  that  at  the  a  case  of  grave 
certiBcate  meeting  the  trade  assignee  and  solicitor  atten-  the^coi?duct  of 
ded  to  oppose  the  certificate,  on  the  ground  of  fraudulent  an  assignee, 
conduct  on  the  part  of  the  Bankrupt,  and  that  the  sitting  ^f  ^he  Court 
was  adjourned  to  enable  the  Bankrupt  to  meet  the  charge.  ^  "istituto 
That  afterwards  the  solicitor  received  on  account  of  the  examination 
assignee  175/.  as  an  inducement  for  forbearing  to  oppose  Jj'hough^th'e' 
the  certificate,  and  that  the  assignee  and  solicitor,  under  complaint  may 
color  of  obtaining  for  the  Bankrupt  his  certificate,  fiau-  petition  be 

dulently  and  wilfully  demanded  and  took  from  a  person  pieced  on  its 
...  true  ground. 

named  in  the  petition  the  said  sum  of  17j/.  The  peti- 
tion further  stated  that  at  the  adjourned  meeting  the 
assignees  consented  to  the  certificate  being  granted,  and 
that  it  had  been  granted  accordingly. 

Vol.  III.  H  H  D.J.     On 
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On  the  petition  coming  on  to  be  heard,  there  was  an 
^TP"^  affidavit  of  the  Petitioner's  belief  that  the  allegations  in 
SiNOLEHumsT.  it  were  true ;  an  affidavit  of  the  Petitioner's  solicitor  that 
In  re  he  had  been  informed  by  the  Bankrupt,  and  believed  that 
the  assignee,  with  the  privity  of  the  solicitor,  agreed  to 
receive  the  175/.  for  the  withdrawal  of  the  opposition, 
and  that  the  assignee,  on  his  own  behalf,  or  on  behalf  of 
a  correspondent  of  his  who  was  a  creditor  of  the  Bank- 
rupt, or  that  some  other  person  on  behalf  of  the  assignee 
or  his  correspondent,  received  the  above  sum  as  a  consi- 
deration for  the  withdrawal  of  the  opposition. 

On  the  other  hand  the  assignee,  in  his  affidavit,  de- 
nied that  he  did  at  any  time  agree  to  receive  from  the 
person  named  the  175/  or  any  other  sum  for  the  with- 
jdrawal  of  opposition  or  on  any  other  account,  or  ever 
received  on  his  own  behalf  or  on  behalf  of  any  other 
person,  or  ever  authorized  any  person  on  his  behalf,  or 
that  any  person  had,  to  the  best  of  his  knowledge  and 
belief,  received  on  his  behalf  any  such  sum. 

The  Commissioner  was  of  opinion  that  upon  the 
evidence  no  case  was  made  out  in  support  of  the  petition, 
and  on  being  applied  to  on  behalf  of  the  Petitioner  to 
allow  further  evidence  to  be  adduced,  vivSL  voce,  on  the 
ground  that  the  persons  who  were  cognisant  of  the  facts 
would  not  make  affidavits,  he  held  that  the  petition  and 
evidence  did  not  raise  a  sufficient  ground  for  the  applica- 
tion. The  Commissioner  consequently  made  the  order 
under  appeal,  dismissing  the  petition  with  costs. 

Mr.  Bacorty  Mr.  Selwyn  and  Mr.  De  Gex  appeared 
in  support  of  the  appeal. 

Mr.  Swanston  and  Mr.  E,  R.  Turner  were  for  the 
assignee. 

The 


CASES  IN  CHANCERY.  468 

The  Solicitor  General  (Sir  H.  Cairns),  Mr.  Wilde        1868. 
and  Mr.  Robinson  for  the  solicitor.  _, 

Ex  parte 

SiNOLBHURlT. 

The    following   cases    were    referred   to :    Bowles  v.         J«  ^^ 

TbISTK  AM 

8tewart{a\  Ex  parte  Perryer  (b),  Ex  parte  Reynolds  (c), 
JSx  parte  Bates  {d). 

The  Lord  Chancellor  said  that  it  had  been  urged 
on  the  part  of  the  Respondents  that  the  original  petition 
proceeded  solely  on  the  ground  of  an  offence  having  been 
committed  under  the  ^7 1st  section  of  the  Bankrupt  Lnw 
Consolidation  Act,  and  that  such  a  petition  as  the  present 
was  not  the  proper  proceeding  under  that  section.  His 
Lordship  was  however  of  opinion  that  even  if  the  Peti- 
tioner put  the  case  on  the  wrong  ground,  it  brought  to 
the  notice  of  the  Commissioner  a  case  of  grave  suspicion 
as  to  the  conduct  of  the  assignee  and  the  solicitor,  such 
as  to  render  it  proper  to  institute  a  thorough  and  search- 
ing investigation,  not  merely  for  the  sake  of  an  individual, 
but  on  public  grounds.  His  Lordship  thought  that  the 
petition  should  be  heard  on  viv^  voce  evidence,  and  it 
was  arranged  that  it  should  be  so  heard  before  his  Lord- 
ship. 

On  a  subsequent  day  it  was  stated  to  the  Court,  on 
behalf  of  all  parties,  that  the  circumstances  on  which  the 
petition  was  founded  had  been  satisfactorily  explained; 
and  on  their  being  explained  to  his  Lordship  an  order 
^as  made  by  consent  dismissing  the  petition. 

« 

(a)  1  Sch.  Sf  Lrf,  209.  (f)  5  Vet.  707. 

(b)  \  M.D.Sf  D.  276.  {d)  1  De  G.,  M.  4-  G.  452. 


H   H  2 
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1858. 


Ex  parte  SAMUEL  THORNTON,  ANDREW  HAN- 
DYSIDE  and  JAMES  WILLIAM  HARRISON. 

In  the  Matter  of  JOHN  JOBSON,  a  Bankrupt. 

Nov.  10,  25.  '^ 

Before  The  rpHIS  was  an  appeal  from  the  refusal  by  Mr.  Comrois- 

TICE8.  sioner  Balguy  to  expunge  a  proof  against  the  Bank- 

Tlie  rule  rupt's  separate  estate  on  a  joint  and  several  promissory 

^^^l^^^^l""  nole  for  1,500/.,  made  by  the  Bankrupt  and  a  former 

to  be  extended  partner;  the  objection  relied  upon  being,  that  the  note 

one  of  the         ^^^  ^^^"  ^^^^  proved  against  the  joint  estate  under  a 

proofs  was         trust  deed, 
made  under  a 
decree  for  the 

ofTliftJurtl^oV  ^^^  Bankrupt,  from  August,  1849,  up  to  January, 
a  deed  for  the  1857,  carried  on  business  in  copartnership  with  Robert 
ditors  ^  *^*^    JohsoHj  as  stove,  grate  and  fender   manufacturers,  at 

The  183rd     Sheffield,   and  subsequently  at  Litchurch,   under  the 
section  of  the       .    ,       n  t  l         p  r\ 
Bankrupt  Law  style  ot  Jobson  &  Co. 

Consoliaation 
Act,  empower- 
ing the  Com-        On  the  5th  of  March,  1852,  John  Jobson  and  Robert 

expunge  proof,  Jobson,  together  with  John  Henderson,  made  and  gave 
18  not  confined  to  the  Sheffield  and  Rotheram  Banking  Company  a 

to  cases  where 

new  evidence    joint  and  several  promissory  note,  for  securing  payment 

is  adduced.        ^^  demand  to  the  Company  to  the  extent  of  1,500/.  of 

the  balance  from  time  to  time  due  and  payable  on  the 
banking  account  then  kept  with  the  Company  by  Robert 
Jobson  and  John  Jobson,  under  the  firm  of  Jobton 
&Co. 


On  the  14th  of  January,  1857,  there  was  due  to  the 
Banking  Company,  from  the  firm  ot  Jobson  6c  Co.,  a  bal- 
lance  of  1,500/.  and  upwards  upon  the  banking  account, 

which 
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which   was  kept  solely  for  the  purposes  of  the  part- 
nership. 

By  an  indenture,  dated  the  14th  of  January^  1857, 
and  made  between  Robert  Jobson  and  the  Bankrupt,  and 
John  Jobson^  therein  described  as  then  or  lately  trading 
in  partnership  under  the  firm  oi  Jobson  &  Co.  of  the  first 
part,  Sir  Charles  Fox  and  John  Henderson  of  the  second 
party  Robert  Jobson^  as  carrying  on  a  separate  business  as 
an  engineer,  of  the  third  part,  Samuel  Holden  Blacktoell 
and  John  Hartland  of  the  fourth  part,  the  several  per- 
sons whose  names  or  firms  and  seals  were  thereunto 
subscribed  and  set  in  the  schedule  thereto,  being  respec- 
tively creditors  of  the  partnership  firm  of  Jobson  &  Co., 
of  the  fifth  part,  and  WiUiam  Brown  of  the  sixth  part, 
Robert  Jobson  and  John  Jobson  assigned  unto  William 
Srovcn^  his  executors,  administrators  and  assigns,  all 
and  every  their  partnership  stock  in  trade,  goods,  wares 
and  merchandize,  books  of  account,  book  and  other 
debts^  sum  and  sums  of  money,  and  all  securities  for 
money,  shares,  rights  and  interests,  and  all  other  the 
partnership  property  and  effects  whatsoever  of  Robert 
Jobson  and  John  Jobson^  upon  trust,  to  collect  and  get 
in  the  same,  and  after  payment  of  certain  costs,  and 
when  and  so  often  as  sufficient  money  should  come  to 
the  hands  of  the  trustee  to  pay  a  dividend  at  the  rate  of 
As.  in  the  pound  upon  the  debts  of  the  several  creditors 
parties  thereto  of  Robert  Jobson  and  John  Jobson^  as 
such  copartners  as  aforesaid,  to  pay  and  divide  the  same 
rateably  among  the  creditors  mentioned  in  the  schedule, 
according  to  the  amount  of  their  respective  debts,  until 
the  same,  with  interest  on  such  of  the  same  as  carried 
interest  at  the  rate  of  6/.  per  cent,  per  annum  from  the 
day  of  the  date  of  that  indenture,  should  be  fully  paid 
and  satisfied,  and  to  divide  the  surplus  (if  any)  of  the 
monies  and  premises  pursuant  to  the  terms  and  provi« 

lions 


1858. 

Ex  parte 
Thornton 
and  Others. 

In  re 

JOBSOK. 
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1858. 

Ex  parte 

Thornton 

and  Otberi. 

In  re 

JOBSON. 


sions  and  conditions  of  the  articles  of  partnership  be- 
tween Robert  Jobson  and  John  Jobson.     And  the  deed 
also  contained  a  proviso,  that  nothing  therein  eontained 
should  extend,  or  be  construed  to  extend,  to  invalidate, 
prejudice    or    in    any   manner  affect  any   mortgages, 
charges  or  other  specific  securities  or  liens  which  any  of 
the  creditors,  parties  thereto,  of  the  copartnership,  might 
have  upon  any  of  the  real  and  personal  estate  of  or  be- 
longing to  them  ;  or  any  security  for  or  in  respect  of  all 
or  any  of  the  debts  due  and  owing  to  such  last-mentioned 
creditors  respectively  ;  or  any  bonds,  notes  or  securities 
given  or  payable  by  any  person  by  way  of  security  for 
the  same  debts  or  any  of  them,  or  any  part  thereof 
rc8pectively,but  that  all  such  several  mortgages,  chargeSi 
securities,  liens  and  also  all  such  bonds,  bills,  notes  and 
other  securities  as  aforesaid  should  be  and  continue  as 
available,  both  at  Law  and  in  Equity,  in  the  hands  of 
the  several  creditors,  parties  thereto,  holding  the  same, 
to  all  intents  and  purposes  as  if  the  deed  had  never  been 
made  or  executed.     And  it  was  thereby  expressly  agreed 
and  declared  that  the  deed  should  not  in  anywise  pre- 
judice or  affect  the  rights  or  remedies  of  the  several 
creditors,  parties  thereto,  against  the  respective  separate 
estates   of  Robert  Jobson  and   John  Jobson   for  the 
amount  of  their  several  and  respective  debts,  or  so  much 
thereof  respectively  as  should  not  be  satisfied  by  means 
of  the  provision  thereby  made. 


On  the  31st  of  March,  1857,  John  Jobson  was  ad- 
judicated bankrupt  on  his  own  petition  by  the  Court 
of  Bankruptcy  for  the  Birmingham  District.  The  Ap- 
pellants were  appointed  assignees. 


In  March,  1857,  a  bill  was  filed  in  the   Court  of 
Chancery  by  one  of  the  registered  public  ofiBcers  of  the 

Banking 
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Banking  Company  (who  had  executed  the  indenture  oF 
the  14th  of  January y  1857,  on  behalf  of  the  bank  as  a 
creditor  for  2,7551.  Is.  lid.,  in  which  sum  was  included 
the  above-mentioned  debt  of  1,600/.)  seeking  to  have  the 
trusts  of  the  deed  carried  into  effect  under  the  direction 
of  the  Court,  and  by  a  decree  of  the  Court  dated  the  2 1st 
of  March,  1857,  a  decree  was  made  for  the  purpose 
under  which  the  Banking  Company,  by  one  of  their 
registered  public  officers,  proved  in  April,  1857,  a  debt 
of  1,500/.  upon  the  banking  account  and  note  against 
the  joint  estate  of  John  Jobson  and  Robert  Jobson. 


1858. 

Ex  peirie 
Thornton 
and  Othen. 

Jn  re 
Jobson. 


On  the  l2iho(  May,  1857,  the  same  registered  public 
officer  proved  on  behalf  of  the  Banking  Company  the 
debt  of  1,500/.  under  the  bankruptcy  against  John 
Jobson  s  separate  estate. 

On  the  25th  of  July,  1858,  the  Appellants  gave  no- 
tice to  the  registered  public  officer  and  the  solicitors  of 
the  Banking  Company,  that  an  application  would  be 
made  to  the  Commissioner  acting  in  the  prosecution  of 
the  petition  to  expunge  from  the  proceedings  under  the 
petition  the  debt  of  1,500/.  and  the  proof  for  the  same 
against  the  separate  estate  of  John  Jobson ;  and  on  the 
5th  of  October  the  Commissioner  made  the  order  under 
appeal,  refusing  to  expunge  the  proof  for  1,500/.  against 
the  separate  estate  of  the  Bankrupt. 

Mr,  Bacon  and  Mr,  Clement  Swanston  in  support  of 
the  appeal. 

Mr.  Swanston  and  Mr.  J)e  Gex,  for  the  Respondents, 
took  a  preliminary  objection  on  the  ground  that  the 
183rd  section  of  the  Act  empowering  the  Commissioner 
to  expunge  a  proof  did  not  apply  to  a  case  where,  as  in 

the 
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Rt  parte 
Thornton 
and  Otheri. 

In  re 

JoBfOIf. 


Nov.  25. 


the  present  instance,  no  new  evidence  had  been  addoced 
in  support  of  the  application  to  expunge.  Otherwise, 
they  contended,  the  section  would  afford  an  easy  means 
of  escaping  .from  the  limit  as  to  the  term  for  appealing 
from  the  admission  of  a  proof.  They  referred  to  Coxier 
V.  JDimmock (a),  Sandersons  Case (b). 

Their  Lordships  held  that  the  section  was  framed 
in  too  general  terms  to  admit  of  such  a  limitation,  and 
allowed  the  arguments  in  support  of  the  appeal  to  pro- 
ceed. 

Mr.  Bacon  and  Mr.  Clement  Swanston  for  the  Ap- 
pellants. 

The  admission  of  a  second  proof  here  is  in  contra- 
vention of  the  principle  excluding  double  proof,  a  prin- 
ciple which  is  not  limited  to  cases  where  both  proofs 
are  made  in  the  jurisdiction  in  Bankruptcy.  It  is  at  all 
events  sufficient  if  they  are  made  under  judicial  pro- 
ceedings of  any  description. 

They  referred  to  Ex  parte  Goldsmid(c),  Plummer(d) 
and  Ex  parte  Peacock  (e). 

Mr.  Swans  ton  and  Mr.  De  Gex,  for  the  Respondents, 

were  not  called  upon. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

This  is  a  petition  of  the  creditors'  assignees  to  ex- 
punge a  proof  for  1,500Z.  against  the  estate  of  the 
Bankrupt.      The  Bankrupt  John  Johson  and  Robert 

Jobion 


ia)\  D«G.,  ilf.*G.212;  and 
on  appeal,  4  H.  of'  Lords  Ca,  337. 

(6)  1  Mac.  4  G.  306 ;  3  De 
G.  9f  Sffi,  66. 

(r)  1  DeG,Sf  J.  257»  affirmed 


by  the  House  of  Lords,  August, 
1859. 

(c/)  1  Phil.  56 ;  2  Mon,  Dea. 
^  DeG.  204. 

(e)  2GLiJ.  27. 
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Jobson  carried  on  business  in  partnership  together. 
They  kept  their  partnership  banking  account  with  the 
Sheffield  and  Rotheram  Banking  Company,  and  on 
the  6th  of  March,  1852,  they  and  one  John  Henderson 
gave  their  joint  and  several  promissory  note  for  1,500Z. 
to  the  Banking  Company,  for  securing  payment  to  that 
extent  of  the  balance  from  time  to  time  to  become  due 
on  the  banking  account.  By  an  indenture  dated  the 
14th  of  January,  1857,  John  and  Robert  Jobson  as- 
signed all  their  partnership  property  and  effects  to  a 
trustee,  upon  trust  for  payment  of  their  partnership 
creditors,  parties  to  the  deed,  and  subject  thereto  upon 
trust,  to  divide  the  surplus,  if  any,  according  to  the 
terms  and  provisions  of  their  partnership  articles,  and 
in  the  deed  there  were  contained  the  following  pro- 
visoes.— [His  Lordship  read  the  portions  of  the  deed 
above  set  out.]  The  deed  was  executed  on  behalf  of 
the  Banking  Company,  as  creditors  of  the  partnership, 
for  2,755/.  \s.  llrf.,  and  there  having  been  a  suit  in 
Chancery  for  the  execution  of  the  trusts  of  the  deed, 
the  Banking  Company  proved  that  amount  under  the 
decree,  as  creditors  under  the  deed,  and  have  received  a 
dividend  of  6^.  8d.  in  the  pound  upon  that  proof. 


1858. 

Ej  parte 
Tborntov 
and  Others. 

In  fie 

JOBSOK. 


On  the  31st  of  March,  1857,  John  Jobson  was  adju- 
dicated bankrupt,  and  under  the  fiat  against  him  the 
Banking  Company  have  been  allowed  to  prove  against 
his  separate  estate  the  1,500Z.  secured  by  the  promissory 
note.  It  is  this  proof  which  the  petition  prays  may  be 
expunged. 


I  am  of  opinion  that  the  proof  ought  to  stand.  The 
olgectioD  raised  against  it  is,  that  by  means  of  it,  there 
is  in  substance  and  effect  a  proof  both  against  the  joint 
estate  of  the  partners,  and  the  separate  estate  of  one  of 
tbem,  and  that  this  is  in  contravention  of  an  established 

rule 
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rule  in  bankruptcy,  but  no  authority  was  cited,  nor  am 
I  aware  of  any  in  which  that  rule  has  been  applied  in  a 
case  hke  the  present.  It  is  not  perhaps  going  too  far 
to  say  that  the  rule  in  bankruptcy  is  a  technical  rule, 
and  it  is  founded,  as  I  apprehend,  partly  upon  this,  that 
all  creditors  under  a  bankruptcy,  stand  upon  an  equal 
footing  as  to  the  estate  to  be  administered;  but  in  this 
case  the  joint  estate  is  not  in  the  course  of  adminis- 
tration under  the  bankruptcy,  and  there  is  not  indeed 
any  joint  estate  to  be  administered,  the  ultimate  trust 
of  thexleed  being  to  divide  the  surplus  according  to  the 
partnership  articles.  It  is  the  separate  estate  only 
therefore  with  which  we  have  to  deal  under  this  bank- 
ruptcy. 

I  think  too  that  thi<s  rule  in  bankruptcy  is  not  one 
which  ought  to  be  extended,  as  it  does  not  seem  to 
stand  on  any  very  sound  principles,  for  the  law  gives 
remedy  against  both  the  joint  and  separate  estates  of  the 
debtors  if  they  continue  solvent ;  and  in  Equity,  when 
partners  die,  there  is  remedy  against  their  estates,  in 
addition  to  the  remedy  against  the  surviving  partners. 

The  case  JSr  parte  Sir  I,  L.  Goldsmid  (a)  was  cited 
in  support  of  the  petition,  but  as  noticed  in  the  judg- 
ment, that  was  not  a  case  like  the  present  of  voluntary 
composition.  The  case  too  is  but  of  little  if  any  autho- 
rity, as  our  opinions  upon  it  were  divided.  It  is  more- 
over under  appeal  to  the  House  of  Lords,  and  my  judg- 
ment affirming,  as  it  did,  that  of  the  Commissioner 
proceeded  upon  the  case  being  governed  by  the  autho- 
rities. 

In  my  opinion  this  petition  must  be  dismissed,  and  I 
should  add,  I  prefer  to  rest  my  decision  upon  it,  on  the 

grounds 

(a)  \  DeCSf  J.  257.    Affirmed  by  the  House  of  Lords,  Amg.  1859. 
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grounds  which  I  have  stated,  rather  than  on  Plummer's  1858. 

Case  or  PeacocKs  Case,  from  which  it  may  possibly  ^--^-^^^ 

be  distinguished.     I  think  the  Appellants  must  pay  the  Thornton 

costs.  and  Others. 

In  re 

The  Lord  Justice  Knight  Bruce  concurred.  Jobson. 


Ex    parte    WILLIAM     SMITH     SLATER    and 
THOMAS  HERBERT. 

In   the   matter  of  WILLIAM    SMITH    SLATER 

and  THOMAS  HERBERT,  Bankrupts.  j^^^  3 

rpHIS  was  an  appeal   of  the  Bankrupts  from  an  ad-     Before  The 
■*■   journment  by  Mr.  Commissioner  Perry  of  the  con-        tices. 
sideration  of  the  Bankrupts*  certificates,  on  the  ground  Where  an  ad- 
that  the  assets  realised  under  the  adjudication  which  was  teen^made  on 
made  on  the  Bankrupts'  petition  had  not  amounted  to  the  Bankrupts' 

^  _.|  own  petition, 

1^*»  and  the  assets 

had  not  pro* 

On  the  19th  o{  August,  1858,  the  Bankrupts  presented  duced  150/., 

their  petition  for  adjudication  against  themselves  to  the  signees  repre- 

Court  of  Bankruptcy  for  the  Liverpool  district,  praying  ^^}^f  ^^^ 

that  on  proof  of  the  requisites  in  that  behalf  adjudication  that  the  assets, 

of  bankruptcy  might  be  made  against  them,  and  forthwith  ^^^l^^ 

afterwards  they  made  it  appear  to  the  satisfaction  of  the  produce  that 

Court  that  their  available  estate  amounted  to  150/.,  where-  there  was  evi- 

upon   the    Commissioner    adjudicated    the    Petitioners  <^«"ce  to  that 

^  ''  effect,  and  that 

Bankrupts.  their  realiza- 

tion had  been 
The  Appellants  stated  by  their  affidavit  that  the  estate  delayed  for  the 

^^  ^  benefit  of  the 

given  up  by  them,  and  of  which  they  were  possessed  at  estate  :^Hf/d, 

the  date  of  the  adjudication,  consisted  of  timber  which  tlJ^uhe  "on- 

''  ^  realization  of 

bad  cost  them  90/.,  and  which  they  estimated  at  90/.,  and  150/.  was  not 
machinery  and  buildings  erected  by  them  on  the  premises  ^ound^for 

on  which  they  carried  on  their  trade,  which  cost  them  delaying  the 

certificate 

2,039/.  5s,  9d.,  and  the  value  of  which  machinery  and 

buildings, 
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1868.       buildings,  if  pulled  down  and  sold  as  old  materials  by  a 
^T^^^^      forced  sale,  would,  as  the  Bankrupts  believed,  realise  at 

£x  parte 

Slater       the  least  500/.,  and  other  property  of  the  value  of  15L 

and  Another. 

Slater  ^^  application  had  ever  been  made  to  the  Court  of 

and  Another.   Bankruptcy  to  dismiss  the  petition  for  adjudication. 

On  the  4th  of  October,  1858,  the  Bankrupts  passed 
their  last  examination. 


On  the  3rd  of  November,  1858,  the  certificate  sitting 
was  held,  when  the  Commissioner  made  the  order  under 
appeal,  which  was  as  follows :  ''  It  appearing  that  the 
official  assignee  has  not  received  150Z.,  being  the  amount 
of  the  available  estate  of  the  said  Bankrupts  mentioned 
in  their  petition  for  adjudication,  I  do  adjourn  the  sitting 
for  the  allowance  of  the  certificate  to  each  of  the  said 
Bankrupts  for  six  calendar  months  from  the  date  hereof, 
for  the  purpose  of  enabling  the  said  Bankrupts  to  make 
such  payment,  with  liberty  to  apply  in  the  meantime  if 
150Z.  shall  have  come  into  the  possession  of  the  official 
assignee,  either  by  the  realising  of  the  Bankrupts*  estate 
or  payment  made  by  them  or  on  their  behalf.' 


'»> 


Mr.  Bardswell  supported  the  appeal. 

Mr.  De  Gex  for  the  assignees,  in  answer  to  a  question 
from  the  Court,  stated  that,  according  to  the  belief  of  the 
assignees,  the  assets  when  realised  would  produce  more 
than  150/.,  and  that  their  realisation  had  been  delayed 
for  the  benefit  of  the  estate. 

A  witness  who  was  examined,  viva  voce,  deposed  to 
the  same  efiect. 

The  Lord  Justice  Kmiout  Bruce,  afier  referring  to 

a 
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a  communication  from  the  Commissioner  citing  Exparte        1858. 
Stutely  (a),  said —  tT"^'*"^ 

^  ^  ^'  Ex  parte 

Slater 

We  give  no  opinion  upon  the  case  Ex  parte  Stutely,  Another. 
We  proceed  entirely  on  the  representation  made  on  the  Slater 
part  of  the  assignees,  and  the  evidence  which  has  been  •"^  Another. 
j[iven  before  us  of  the  present  condition  of  the  property 
in  the  hands  of  the  assignees.  If  there  had  been  any 
fiction  or  exaggeration  in  the  statements  of  the  Bankrupts 
as  to  the  amount  of  their  available  property  on  which  the 
adjudication  proceeded,  it  might  have  made  a  great  dif- 
ference ;  and  if  any  person  shall  infer  from  our  decision 
in  this  case  that  he  can  avail  himself  of  the  Act  of  Par- 
liament without  having  the  required  amount  of  available 
assets,  he  will  probably  be  disappointed.  The  Com- 
missioner must  be  communicated  with,  and  if  there  be 
no  other  objection  to  the  certificates,  we  think  that  they 
should  go  at  once  and  be  of  the  first  class,  and  that  the 
costs  of  both  parties  should  be  paid  out  of  the  estate. 

The  Lord  Justice  Turner  concurred. 

(a)  30  Law  T.  213. 
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1858. 


Ex  parte  HENRY  LAKE  HIRTZEL. 
In  the  matter  of  FREDERIC  EVERY,  a  bankrupt. 
Dec.  3.  Ex  parte  JOHN  HINE,  in  the  same  matter. 

Before  The 

Lord  Jus-     HPHESE  were  an  appeal  and  cross  appeal  from  the 
TICE8.         X      decision  of  the  Commissioner  as  to  the  validity 
offVithhisown  ^^  ^  ''®"  claimed  by  the  Respondent  in  the  former,  who 
money  a  mort-  ^^s  the  Appellant  in  the  latter  appeal. 

gage  debt  on  a 
client's  pro- 
perty, which  rpi^g  Bankrupt,  Frederic  Every,  for  several  years  car- 
was  thereupon  . 
re-conveyed  to  ried  on  an  extensive  business  as  an  attorney  and  soli- 

wficitortool^^  citor,  in  partnership  with  his  father,  Richard  Every,  in 
the  title  deeds  Exeter ,  and  upon  the  death  of  Richard  Every,  Frederic 
equitable  mort-  Every  alone  carried  on  the  business  up  to  the  time  of 
gage  with  a       ^jg  bankruptcy. 

wntten  memo-  *     •' 

randum. 

t^uceTll^^  The  Bankrupt  was  in  the  habit  of  negociating  large 
other  client  to   loans  on  mortgages,  and  it  was  his  usual  practice,  on 

advance  a  •  iv  l  ^  i   •        •     i.  •     l      j 

smaller  sum  on  paymg  off  a  mortgage,  to  use  money  lymg  in  his  hands 
a  proposed        ^nd  arising:   from   balances    belonging  to  his   general 

mortgage  of  .  ^  ^.    ^  ° 

the  property,  clients,  and  then,  at  the  first  convenient  opportunity,  to 
Ihe  »npney       negotiate  a  specific  loan  for  a  particular  client. 

was  paid  to  the       or  r 

solicitor  by  the 

and  a  mortjace  Messrs.  Every  were,  for  many  years  before  the  year 
was  prepared  1840,  the  solicitors  for  Mr.  John  Hine,  and  frequently 
by  the  first  '^^t  large  sums  of  money  for  him  on  mortgage  of  pro- 
client,  who,       perty  of  other  clients.     They  had  his  entire  confidence, 

however,  never  *^       "^  -^ 

executed  it, nor  and 

was  aware 

of  the  intended  security.     The  title  deeds  were  kept  by  the  solicitor  apart  from  other 

deeds  of  the  mortgagor,  but  were  not  placed  in  any  box  of  the  proposed  mortgagee. 

On  the  solicitor  becoming  bankrupt,  Ueliif  that  the  second  client  had  a  valid  security 

on  the  property  as  against  the  assignees,   and  the  property  having  been  sold  by 

arrangement,   lleldj  that  he  was  entitled  to  be  paid  his  principal  and  interest  and 

costs  in  priority  to  any  claim  on  the  part  of  the  assignees  in  respect  of  the  retidae 

of  the  sum  secured. 
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and  except  casually  consulting  him,  they  acted  for  him        1858. 
on  their  own  opinion  and  responsibility.  v^^^ 

Mr.  Yelverton  was  also  a  client  of  Messrs.  Every,  and  , 

had  mortgaged  his  estate,  called  Tipton,  to  a  Mr.  Glan-  £vert. 
villef  on  which  mortgage  large  arrears  of  interest  were  E'  P^^^ 
due,  which  amounted,  with  the  principal,  to  about  4,000/., 
and  it  was  arranged  between  Mr.  Yelverton  and  Messrs. 
Every  that  the  latter  should  advance  what  might  be  re- 
quired to  pay  off  the  whole  amount  owing  upon  the 
mortgage. 

The  debt  was  accordingly  paid  off,  and  the  following 
memorandum  taken  :  — 

"  I,  James  Yelverton,  of  Tipton,  Ottery  Saint  Mary, 
Devon,  gentleman,  do  hereby  acknowledge  that  Richard 
Every  and  Frederic  Every,  of  Exeter,  gentlemen,  have 
this  day  paid  for  me,  at  my  request,  to  Thomas  Glan- 
ville,  of  Ottery  St.  Jtiary  aforesaid,  gentleman,  the 
above-mentioned  sum  of  4,392/.  12^.  8^.,  being  the 
amount  of  principal,  interest  and  costs  due  from  me 
on  certain  securities  executed  by  me  to  the  $aid  Thomas 
Olanville,  and  who  has,  by  an  indenture  of  this  day's 
date,  executed  a  release  to  me  of  the  said  debt  or  sum 
of  4,392/.  12^.  Sd.,  and  a  reconveyance  of  the  lands 
comprised  in  the  said  securities ;  and  I  undertake  for 
myself,  my  heirs,  executors  and  administrators,  and  do 
promise  and  agree  to  and  with  the  said  Richard  Every 
and  Frederic  Every,  their  executors  and  administrators, 
that  I,  the  said  James  Yelverton,  will  execute  a  security 
on  all  my  lands  situate  in  the  parish  of  Ottery  Saint 
Mary  aforesaid,  and  which  are  comprised  in  the  said 
securities,  to  the  said  Thomas  Glanville  when  tendered 
to  me  for  that  purpose  by  the  said  Richard  Every  and 
Frederic  Every,  their  executors  or  administrators. 

Dated  this  9th  day  of  June,  1857, 

James  Yelverton.'' 

In  1848, 
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1858. 

Ex  jtarte 

HiRTZEL. 

In  re 
Every. 

Rr  parte 

HiNE. 


In  1848,  Messrs.  Every  proposed  to  Mr.  J7tiie  to 
lend  Mr.  Yelverton  3,0001.  upon  the  above  security, 
and  they  showed  him  a  map  of  the  estate,  together 
with  a  valuation  made  by  a  surveyor.  Mr.  Hine 
consented,  and  on  the  2nd  of  August,  1848,  a  specific 
sum  of  3,000/.  was  paid  by  Messrs.  Forbes  and  Co., 
the  London  agents  of  Mr.  Hine,  to  the  bankers  of 
Messrs..  Every.  Some  time  afterwards  they  prepared 
the  engrossment  of  an  intended  mortgage  deed  from 
Mr.  Yelverton,  for  securing  the  3,000/.  and  interest  to 
Mr.  Iline,  with  a  power  of  sale.  The  engrossment  was 
taken  by  the  Bankrupt  to  Mr.  Yelverton  for  his  signa- 
ture, but  he  was  at  that  time  ill  in  bed.  The  Bank* 
rupt's  visit  merely,  and  not  the  object  of  it,  was  com- 
municated to  him,  and  he  promised  to  call  on  Messrs. 
Every,  in  Exeter,  shortly.  The  Bankrupt  accordingly 
brought  back  the  engrossment  unexecuted,  and  tied  it 
up  with  the  title  deeds  of  Mr.  YelvertoiCs  estate,  which 
had  remained  from  the  time  they  were  received  from 
Mr.  Glanville,  in  an  iron  box,  among  Messrs.  Evtry*s 
general  deeds  and  securities  of  their  own.  Afterwards 
the  title  deeds  were  removed  to  one  of  a  row  of  eight 
tin  boxes  then  standing  in  their  office,  and  remained  in 
one  or  other  of  such  boxes  up  to  the  time  when  the 
deeds  were  handed  over  to  Mr.  Hines  solicitor  at  hit 
request,  the  day  before  the  bankruptcy. 


The  tin  boxes  were  the  property  of  Messrs.  Eoery^ 
and  not  marked  in  any  way  except  that  they  were  num- 
bered from  one  to  eight.  No  index  was  kept  as  a 
reference  to  these  numbers. 


Mr.  Yelverton  never  called  on  Messrs.  Every  as  he 
promised,  and  no  application  of  any  kind  was  made  to 
him  before  the  bankruptcy,  either  to  execute  the  mort- 
gage 
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gage  deed  or  for  the  interest  on  the  mortgage  debt  or 
otherwise,  in  relation  to  the  mortgage.  And  although 
interest  was  paid  or  accounted  for  by  the  Bankrupt  to 
Mr.  Hine  as  if  received  from  Mr.  Yelverton,  Mr.  Yel- 
verton  was  not  in  fact  informed  by  the  Bankrupt,  or  by 
any  other  person,  of  any  appropriation  of  the  mortgage 
to  Mr.  Hine. 


1858. 

Ex  parte 

HiRTZBI.. 

In  re 
Every. 

Ex  parte 


Mr.  Richard  Every  died  on  the  29th  of  July^  1851, 
and  by  his  will  bequeathed  the  residue  of  his  estate  to 
the  Bankrupt,  and  appointed  him  executor. 

In  iVbreOTfter,  1855,  Mr.  -HiV/^  employed  his  present 
attorney,  Mr.  DaWy  to  get  all  his  title  deeds  from  the 
Bankrupt;  and  Mr.  Daw  wrote  to  Mr.  Every^  and  ob- 
tained from  him  an  appointment  for  the  delivery  of  Mr. 
Nines  deeds  to  him  (Mr.  jDaw),  but  ihe  Bankrupt  failed 
to  keep  the  appointment,  and  this  was  the  act  of  bank- 
ruptcy relied  upon. 

After  the  bankniptcy,  and  by  arrangement  between 
the  assignee  and  Mr.  Hine,  the  official  assignee  insti- 
tuted a  suit  against  Mr.  Yelverton,  and  obtained  a 
decree  for  a  foreclosure.  He  afterwards  sold  the  estate, 
and  received,  after  paying  the  costs  incurred,  4,600/. 


In  pursuance  of  the  arrangement  between  Mr.  Hine 
and  the  official  assignee,  they  submitted  their  respective 
rights  and  interests  in  the  mortgage  debt  to  the  deci- 
sion of  the  Commissioner,  subject  to  appeal,  and  the 
Commissioner  on  the  29th  of  October  made  the  order 
DOW  in  question,  thereby  determining  that  Mr.  Hine 
was  entitled  to  be  paid  the  sum  of  3,000/.,  part  of  the 
sum  realised  by  the  official  assignee,  and  ordering  the 
same  to  be  paid  over  to  him  accordingly.  And  it  was 
furtlier  ordered  that  the  costs,  as  well  of  Mr.  Hine  as  of 

Vol.  III.  II  D.J.     the 
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1858.        the  official  assignee,  in  and  about  the  foreclosure  suit  or 
^T^"^^      in  any  other  manner  in  reference  to  their  claims  upon 

Ex  parte  ■'  ...  .  . 

HiRTZEL.      Mr.  YelvertoTiy  and  in  realising  the  monies  which  had 

In  re        come  to  tiie  hands  of  the  official  assignee,  should  be  taxed 
'       and  be  paid  in  ma:iner  following,  that  was  to  say,  one 
Hike.        moiety  thereof  by  Mr.  Hine  and  the  other  by  the  offi- 
cial assignee. 

The  former  of  the  appeals  complained  that  the  order 
was  erroneous,  so  far  as  the  same  directed  the  sum  of 
3,000/.  to  be  paid  to  Mr.  Hine. 

The  latter  appeal  complained  of  the  order  in  so  far  as 
it  did  not  give  to  Mr.  Hine  any  interest  on  his  debt  of 
3,000/.,  and  in  so  far  also  as  it  directed  that  the  costs 
should  be  paid  in  moieties. 

Mr.  Shapter  and  Mr.  E.  K.  Karslake  for  the  Official 

Assignee. 

They  contended  that  no  security  had  ever  been 
effected  in  favor  of  Mr.  Hine  on  the  property,  or  on 
the  mortgage  debt,  and  that  the  debt  consequently 
formed  part  of  the  Bankrupt's  estate.  But  they  insisted 
that  the  decision  of  the  Commissioner,  if  right  in  other 
respects,  was  right  in  refusing  to  allow  interest,  no  con- 
tract for  interest  having  been  entered  into. 

Mr.  Bacon  and  Mr.  De  Gex,  for  the  Respondent 
on  the  former  appeals  and  the  Appellant  in  the  latter, 
were  not  called  upon. 

Their  Lordships  held  that  Mr.  Hines  estate  was  en- 
titled to  the  benefit  of  the  security  and  dismissed  the 
appeal  of  the  official  assignee.  On  the  other  appeal  their 
Lordships  declared  the  Petitioner  Hine  entitled  to  be 
paid  the  sum  of  3,000/.,  with  interest  thereon  at  the  rate 

of 
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of  5/.  per  ceDt.  per  annum  from  the  2nd  of  August, 
1853y  after  deducting  thereout  the  sum  of  38/.  \Qi  6d. 
received  by  Mr.  Hine  on  3rd  September,  1855.  And 
their  Lordships  varied  the  order  of  the  Commissioner, 
80  far  as  it  directed  that  the  costs  of  the  Appellant  and 
Respondent,  of  and  occasioned  by  the  suit  in  Chancery 
in  reference  to  their  claims  upon  Mr.  Yelverton,  and  in 
realiising  the  monies  which  had  come  to  their  hands, 
should  be  paid  in  moieties,  and  directed  that  these  costs 
and  the  costs  below  and  of  the  appeal  should  be  paid  out 
of  the  Bankrupt's  estate. 


1858. 

Ex  parte 

HlRTZEI.. 

In  re 
Evert. 

Ej  parte 
Hike. 


Ex  parte  WILLIAM  TOMPKINSON  RILEY. 

In  the  Matter  of  WILLIAM  RILEY  and  W^ILLI AM 
TOMPKINSON  RILEY,  Bankrupts. 

rpHIS   was  an  appeal  from   the    adjournment  of  a 


Bankrupt's  examination  sine  die. 


Dec,  22. 

Before  The 
Lords  Jus- 
tices. 

A  Bankrupt 

irti-n       »/r         >n,  r%     j       Oil  hlS  IsSt  CX- 

On  the  1st  of  March,  1858,  Mr.  Commissioner  Bal-  amination 
guy  made  the  following  order  :—  Kouhe*'* 

means  of  veri- 

"Upon   the   application  of  the  Assignees,  and   on  [fem^n^'wr"' 
hearing  Mr.  Wright  for  the  Bankrupts,  I  do  order  that  cash  account, 

^      ,  ,     /»,     .      ^  1       /•  II       •  A       dated  about  a 

the  Bankrupts  do  file  m  Court  the  following  accounts,  year  before  tht 

bankruptcy,  by 
any  earlier 
cash  account, 

1.  A  statement  of  their  affairs  at  the  bankruptcy.      ^^^1^"^^^^  j^ 

"2.  A  by  other 

means,  and 
stated  that  he  had  not  the  means  of  furnishing  any  better  accounts.  The  Registrar 
acting  for  the  Commissioner  adjoumed  the  Bankrupt's  examination  sine  die,  with 
liberty  to  apply  to  the  Court  again  -.—Ordered  on  appeal,  that  the  Bankrupt  should  be 
at  liberty  to  go  before  the  Commissioner,  and  give  such  further  explanation  of  hit 
accounts  as  he  was  able. 

112 


namely : — 


u 
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1858. 

Ex  parte 
Riley. 

In  re 

KlLET. 


"  2.  A  detailed  statement  of  all  iron  and  material 
bought  for  and  used  in  the  works,  and  of  all  iron  made 
and  sold  at  and  from  the  works  during  the  last  two 
years,  giving  dates,  names  and  quantities,  pripe  per  ton 
and  amount. 

*'  3.  A  detailed  statement  of  all  iron  warrants  or  orders 
for  iron  and  material  bought  and  resold  during  the  same 
period,  giving  dates,  names,  quantities,  price  per  ton 
and  amount. 

"  4.  A  detailed  statement  of  all  the  transactions  direct 
and  indirect  with  Samuel  Griffiths^  either  as  to  the  pur- 
chase or  sale  of  iron  warrants  or  orders  for  iron,  bills, 
discount  of  bills,  commission  or  otherwise,  from  the 
commencementof  dealing  with  or  through  him,  showing 
expressly  all  sums  received  by  and  paid  to  the  said 
Samuel  Griffiths, 

'^  5.  A  correct  cash  account  from  the  1st  of  January, 
1857. 

''6.  A  detailed  statement  from  actual  contracts  and 
payments  (and  not  from  supposition),  so  far  as  the  same 
can  be  given,  of  all  sums  expended  on  the  respective 
works,  and  also  at  the  private  residence  at  Castle  Croft, 
without  prejudice  to  whatever  other  accounts  may  be 
found  necessary,  but  at  present  a  general  trade  account 
is  dispensed  with,  unless  hereafter  ordered." 

The  Appellant,  by  his  affidavit  in  support  of  the  appeal, 
stated  that  in  obedience  to  this  order  he  prepared  the 
accounts  required  by  it,  at  an  expense  of  upwards  of 
500/.,  for  which  he  had  to  obtain  advances  from  bis 
friends,  and  which  took  up  his  time  from  the  Ist  of 
March  until  the  early  part  of  July ^  1858. 

On  the  6th  of  August,  1858,  the  Appellant  and  his 
partner  came  up  to  pass  their  last  examination  under  the 

bankruptcy. 
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bankruptcy,  when  the  Commissioner  ordered  the  Appel- 
lant and  his  partner,  to  '*  tile  a  balance-sheet  in  the 
ordinary  form,  commencing  at  such  a  period  as  they 
might  be  advised,  and  that  the  assignees  should  allow 
100/.  out  of  the  estate  towards  the  expense  of  such 
balance-sheet." 


1858. 

Hx  parte 
Riley. 

In  re 

RiLBT. 


The  Appellant  deposed  that  he  had  thereupon  pre- 
pared the  balance-sheet  required  by  this  order,  and  that 
it  took  up  his  time  from  the  early  part  of  August  until 
the  end  of  November,  1858,  at  an  additional  expense  of 
nearly  200/.,  and  that  the  balance-sheet  was  duly  filed 
pursuant  to  the  order. 


On  the  lOlh  of  December,  1858,  the  Appellant  again 
came  up  for  the  purpose  of  passing  his  last  examination, 
and  was  examined  by  the  solicitor  for  the  assignees  for 
about  five  hours,  when  the  solicitor  objected  that  the 
cash  account  which  had  been  filed  by  the  Appellant, 
from  the  1st  of  January,  1857,  was  insufficient,  and 
that  his  cash  books  were  imperfect,  not  being  regularly 
balanced  prior  to  that  time,  and  he  required  that  an  item 
of  9,000/.  entered  as  cash  in  hand  at  the  commencement 
of  the  account  should  be  verified  by  prior  balances  of 
the  cash  books  throughout.  The  Appellant  deposed  that 
he  was  prepared  to  verify  and  had  verified  the  correctness 
of  the  item  in  question  by  other  evidence,  but  had  no 
means  of  completing  the  cash  books,  and  he  submitted 
that  on  this  account  the  Court  had  only  directed  the  cash 
account  to  begin  from  the  l^iot  January ^  1857,  and  by 
way  of  waiver  of  any  cash  account  for  a  prior  period. 

The  Registrar  thereupon  made  the  order  under  appeal, 
which  was  as  follows  :— "The  said  William  Riley  and 
William  Tomhinson  Riley,  against  whom  a  petition  for 
adjudication  now  in  prosecution  is  awarded  and  issued, 

having 


RiLET. 
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1858.        having  duly  surrendered  themselves  in  the  said  petitioQ 
^■^^^^^       and  submitted  themselves  to  be  examined  from  time  to 
Riley.       time  touching  their  estate  and  eflects,  and  in  all  things 
Jn  re        to  conform  themselves  according  to  the  directions  of  the 
statutes  in  such  case  made  and  provided,  and  this  being 
the  day  pursuant  to  notice  in  the  London  Gazette  for  the 
said  Bankrupts  to  finish  their  examination,  the  said 
William  Tomkinson  Riley  came  before  me  at  the  time 
and  place  above  mentioned ;  but  the  accounts  filed  not 
being  satisfactory  to  the  Court,  and  the  Bankrupt  de- 
claring his  inability  to  furnish  any  better  accounts,  or  to 
amend  the  cash  book,  I  did  adjourn  the  last  examination 
of  the  said  Bankrupt  sine  die,  but  with  protection  and 
liberty  to  apply  to  the  Court  again. 

Mr.  Selwyn  and  Mr.  De  Gex  supported  the  appeal. 

Mr.  Bacon  for  the  Assignees. 

Their  Lordships  were  of  opinion  that  the  Appellant 
ought  to  be  permitted  to  give  such  further  explanation 
as  he  might  be  able  as  to  his  accouats,  and  their  Lord- 
ships directed  that  notwithstanding  the  order  appealed 
from,  and  without  prejudice  to  any  question,  the  Peti- 
tioner should  be  at  liberty  to  go  before  the  Commissioner 
for  the  purpose  of  being  heard  with  reference  to  his  last 
examination,  and  of  making  any  further  explanation 
which  he  might  be  able  to  make  as  to  his  accounts,  and 
that  the  appeal  should  stand  over  in  other  respects  till 
next  term. 
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Ex  parte  WILLIAM  ARNOLD  the  elder,  WILLIAM 
ARNOLD  the  younger,  and  HENRY  ARNOLD. 

In   the  matter  of  WILLIAM  ARNOLD   the   elder, 

10RQ 

WILLIAM  ARNOLD  the  younger,  and  HENRY    Dec  irl  20. 
ARNOLD,  Bankrupts.  1859. 

Jan,  14. 

rpHIS  was  the  petition  of  the  Bankrupts  seeking  to     Before  T^c 

have  the  adjudication  annulled.  tices. 

A  creditor 

On  the  26th  of  October,  1858,  the  Bankrupts,  who  had  a  petition  for 

for  several  years  past  carried  on  business  as  hemp  mer-  arrangement 
,       .  .  .  .       ,  /.  ^^y  proceed 

chants  and  spinners  in  partnership,  filed  in  the  Court  of  by  trader 

Bankruptcy,  London,  a  petition  for  arrangement  with  ^'^^^°;b^^^^^^^ 

their  creditors,  under  the  superintendence  and  control  of  so  at  his  peril, 

the  Court,  pursuant  to  the  provisions  of  the  Bankrupt  Jo  payThe* 

Law  Consolidation  Act,  1849.  costs  of  an- 

nulling an 

adjtidicRtion 

On  the  26th  of  October,  1858,  the  Commissioner  obtained  by 
ordered  a  first  private  sitting  to  be  held  on  the  26th  of 
November  then  next,  under  the  petition,  and  ordered 
that  the  Bankrupts'  persons  and  property  might  be 
protected  from  all  process  until  the  said  26th  of  Novem- 
ber, or  until  further  order. 

At  the  prescribed  time  the  Bankrupts  filed  their 
accounts  and  proposal,  the  proposal  being  for  the  pay- 
ment of  a  composition  of  four  shillings  in  the  pound  by 
two  equal  instalments,  the  last  to  be  secured  by  the  • 
promissory  notes  of  two  persons  named  in  the  proposal. 
The  Court  appointed  a  second  private  sitting  to  be  held 
on  the  31st  o(  December,  1858,  for  the  confirmation  of 
the  Bankrupts'  proposal,  and  ordered  that  the  Bankrupts' 

persons 
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Ej  parte 

Arnold 

and  Others. 

In  re 

Arnold 

and  Others. 


persons  and  property  might  be  protected  from  all  pro- 
cess until  the  31st  of  December,  or  until  further  order. 

On  the  2nd  of  November,  Cornelius  Blanchett  Slann^ 
one  of  the  Respondents  who  had  been  served  with  notice 
of  the  petition  for  arrangement,  caused  the  Appellants 
to  be  served  with  a  trader  debtor  summons,  requiring  the 
Bankrupts  to  attend  at  the  Court  of  Bankruptcy  on  the 
10th  of  November,  for  the  purpose  of  declaring  whether 
they  admitted  or  denied  the  demand  of  Mr.  Slann.  The 
Appellants  attended  at  the  return  of  the  summons,  and 
filed  an  admission  of  the  debt  as  required  by  the  Act^ 
and  on  their  failing  to  pay  this  debt,  Mr.  Slann  filed  a 
petition  for  adjudication,  and  the  adjudication  now  sought 
to  be  annulled  was  made. 

On  the  13ih  of  November  the  Bankrupts  gave  notice 
to  Mr.  Slann  of  their  intention  to  dispute  the  adjudication 
and  the  application  to  annul  it  was  heard  on  the  4th  of 
December,  when  the  Commissioner  took  time  to  consider 
his  judgment.  On  the  10th  of  December  the  adjudication, 
was  confirmed,  but  the  advertisement  was  stayed  to  afford 
the  Bankrupts  an  opportunity  of  appealing. 

Mr.  Selwyn  and  Mr.  Bagley  in  support  of  the  appeal. 

Whether  a  petition  for  adjudication  comes  strictly 
within  the  meaning  of  the  w^ord  "  process  '*  or  not,  still 
the  scope  of  the  arrangement  clauses  is  to  afford  pro- 
tection against  such  a  proceeding,  the  result  of  which 
must  necessarily  be  to  defeat  the  object  of  those  pro- 
visions. In  Ex  parte  Walker  (a),  the  decision  turned 
entirely  on  the  fact  of  the  trader  debtor  summons  having 
preceded  the  petition  for  arrangement,  one  of  your 
Lordships  saying  **  I  am  of  opinion  that,  according  to  the 
true  construction  of  the  Act  of  Parliament,  where  a  trader 

debtor 
(a)  n  DeG  ,  Mac.  i  G.  752. 
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debtor  has  appeared  and  filed  an  admission  of  a  demand 
under  the  79th  and  81st  sections,  it  is  not  competent  to 
him,  within  the  seven  days  mentioned  in  the  81st  section, 
to  take  advantage  of  the  provisions  of  the  211th  section 
against  the  creditor  whose  demand  he  has  admitted 
under  the  79th  and  81st  sections."  All  we  at  present 
ask  is,  that  the  Court  will  suspend  proceedings  under  the 
petition  for  adjudication  till  after  the  meeting,  and  wt 
will  offer  security  to  the  creditors  for  the  property. — 
[The  Lord  Justice  Knight  Bruce  :  Can  you  suggest 
as  effectual  a  security  as  the  possession  of  the  mes- 
senger?]— We  are  willing  to  give  any  that  may  be 
required.  The  proceedings  under  the  arrangement  and 
the  bankruptcy  cannot  go  on  together. 

Mr.  Bacon  and  Mr.  Lucas  for  Mr.  Slann. 


1858. 


Ex  parte 

Arnold 

and  Others. 

In  re 

Arnold 

and  Others. 


It  was  never  intended  by  the  arrangement  clauses  to 
take  away  the  right  of  a  creditor  to  make  his  debtor  a . 
bankrupt.  They  were  only  intended  to  operate  in  cases 
where  no  creditor  insists  on  his  legal  rights  before  the 
arrangement  has  been  made  binding  on  all  the  creditors. 
"Process,"  as  one  of  your  Lordships  said  mExparteWaU 
her  (a),  does  not  mean  proceedings  in  bankruptcy ;  it 
means  execution,  and  nothing  else.  It  would  destroy  all 
the  use  of  the  trader  debtor  summons  clauses  if  a  debtor 
could  defeat  them  by  a  petition  for  protection,  whether 
presented  before  or  after  the  date  of  the  summons. 
The  creditor *s  legal  right  is  not  taken  away  before  the 
second  sitting  under  the  petition  for  arrangement.  The 
Act  would  have  said  in  section  76,  if  it  had  been  so 
intended,  that  no  adjudication  should  be  obtained  pend- 
ing a  petition  for  arrangement.  Even  where  there  is  a 
bankruptcy  a  creditor  may  proceed  at  law ;   Blackford 

T.  Hill  (i). 

They 

(a)  bDeOy  Mac,  4  G,  752.  {h)  15  Q.  B.  116. 
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1858.  They  also  referred  to  Ex  parte  Dales  (a)  and  a  MS.  case 

before  Mr.  Commissioner  Holroyd  of  JEx  parte  Hills  (&). 

Mr. 


(a)  2De  G.SfJ,  206. 

(6)  The  following  note  of  the 


Ex  parte 

Arnold 

and  Others. 

In  re 

•nVoiher..  Ji'llg™*"'  "^  "'«.  '"™ed  Co™" 
missioner  wns  cited: — **lt  ap- 
pears to  me  that  this  adjudication 
of  bankruptcy  must  stand.  I 
think  the  objections  which  have 
been  urged  do  not  constitute  a 
valid  ground  for  upsetting  it. 
As  regards  the  delay  which  is 
alleged  to  have  taken  place  pre- 
viously to  presenting  the  petition 
for  adjudication,  I  think  the 
legislature  itself  has  defined  what 
should  be  considered  a  reasonable 
time  for  presenting  such  petition 
upon  an  act  of  bankruptcy  like 
that  upon  which  the  adjudication 
in  this  case  is  grounded.  By  the 
76th  section  of  the  Bankrupt 
Law  Consolidation  Act  it  is  pro- 
vided that  a  petition  for  adjudi- 
cation of  bankruptcy  against  a 
trader  who  has  presented  a  peti- 
tion for  arrangement  with  his 
creditors  under  the  provisions  of 
that  Act  must  be  filed  within  ^o 
months  after  such  petition  for 
arrangement  shall  have  been 
dismissed.  I  think  the  provision 
which  I  have  cited  amounts  to  a 
legislative  declaration  of  what  is 
to  be  deemed  a  reasonable  time 
for  presenting  a  petition  for  adju- 
dication in  bankruptcy  in  such  a 
case  as  the  present.  I  am  there- 
fore of  opinion  that  the  objection 
as  to  the  delay  cannot  prevnil. 
Then  as  to  the  next  and  indeed 
the  main  question,  it  is  said  that 
the  adjudication  should  be  an- 
nulled because  the  bankrupt  had 


filed  a  petition  for  arrangemeot 
with  his  creditors  under  the 
21]th  section,  and  had,  pre- 
viously to  the  filing  of  the  peti- 
tion for  adjudication,  obtained 
the  protection  of  the  Court  for 
his  person  and  property  from  all 
process.  What,  then,  is  the  true 
construction  of  the  term  ''from 
all  process?*'  I  think  the  Act 
must  be  construed  strictly  and 
for  the  benefit  of  the  creditors; 
and  looking  at  it  in  that  view,  I 
think  the  word  "process*'  here 
must  mean  process  in  a  suit  for 
a  party's  own  exclusive  benefit, 
and  that  it  does  not  extend  to  a 
proceeding  like  a  petition  for  an 
adjudication  of  bankruptcy  for 
the  benefit  of  creditors  in  general, 
and  under  which,  upon  the  adju- 
dication, the  property  is  affected 
by  operation  of  law,  and  not  by 
act  of  the  party.  I  think  the 
opinion  of  Lord  Justice  Tur- 
ner in  Ex  parte  Walker  is  very 
important  in  its  bearing  upon 
this  case.  His  Lordship  says, 
**  With  respect  to  the  meaning  of 
the  word  '  process,'  such  a  con- 
struction must  be  put  upon  the 
Act  as  will  make  it  consistent. 
With  this  view  the  word  *  pro- 
cess' should,  I  think,  be  con- 
strued as  not  applying  to  an 
adjudication  of  bankruptcy,  even 
if  it  would  be  otherwise  properly 
applicable  to  such  a  proceeding, 
which  I  doubt  very  much."  The 
subsequent  case  of  Ex  parte 
Dales,  and  the  practice  in  this 
Court  since  the  case  of  £j  parte 
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Mr.  Caillard  appeared  for  another  creditor. 

Their  Lordships,  before  calling  for  a  reply,  asked 
what  security  could  be  given  for  the  safety  of  the  assets 
pending  the  proceedings  under  the  petition  for  arrange- 
ment; and  the  case  stood  .over  iiW  December  ^ih  to 
enable  the  Appellant  to  answer  the  question. 


1858. 

£jr  parte 

Arnold 

and  Others. 

In  re 

Arnold 

and  Others. 


On  this  day  an  order  was  made  by  arrangement,  that, 
upon  the  execution  of  a  bond  by  the  Appellants,  with 
sureties,  to  be  approved  by  the  Commissioner,  for  secur- 
ing the  goods  in  the  possession  of  the  messenger  or 
their  value,  the  messenger  should  be  discharged  and  the 
proceedings  in  bankruptcy  stayed,  without  prejudice  to 
any  question.  The  petition  in  other  respects  to  stand 
over  till  Hilary  Term. 


Dec.  20. 


The  case  came  on  again  this  day  to  be  disposed  of, 
the  proposal  for  arrangement  having  been  assented  to  by 
the  requisite  majority  of  creditors  and  affirmed  by  the 
Commissioner. 


1859. 
Jan,  14. 


Mr.  Selwyn  and  Mr.  Bagley  now  asked  that  the  depo- 
sit might  be  returned,  and  the  costs  occasioned  by  the 
bankruptcy  paid  by  the  Respondent. 


Mr.  Bacon  and  Mr.  Lucas  for  the  petitioning  creditor. 

We  do  not  now  ask  that  the  bankruptcy  may  be  pro- 
ceeded 


Walker,  of  receiving  and  acting 
upon  a  petition  for  adjudication, 
notwithstanding  the  pendency  of 
a  petition  for  arrangement  and 
the  grant  of  protection  by  the 


Court  from  all  process,  tend  to 
confirm  the  view  which  I  have 
taken.  The  adjudication  must 
therefore  be  affirmed.'* 
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Ex  parte 

Arnold 

and  Others. 

In  re 

Arnold 

and  Othert. 


ceeded  with,  but  we  submit  that  the  Respondent,  who 
was  only  supporting  the  Commissioner's  decision,  ought 
to  have  his  costs  out  of  the  estate,  and  cannot  in  any  case 
be  ordered  to  pay  them. 

TTie  Lord  Justice  Knight  Bruce. 

I  do  not  at  present  think  that  the  orders  in  Ex  parte 
Walker  (a)  and  Ex  parte  Dales  {b)  were  erroneously 
made.  The  course  of  the  proceedings  under  the  petition 
and  under  the  summons  in  this  case  differs  from  that  in 
the  other  two.  In  the  case  now  before  the  Court  the 
petition  for  arrangement  was  presented  on  the  S6th  of 
October,  and  the  order  founded  upon  it,  being  the  first 
under  the  arrangement  clauses,  was  made  on  the  ^th, 
upon  which  day  the  petitioning  creditor  was  informed 
by  letter  that  proceedings  for  an  arrangement  had  beeA 
commenced.  Knowing  this,  the  creditor  proceeded,  and 
on  the  30th  of  October,  and  not  before,  he  commenced 
proceedings  for  an  adjudication  of  bankruptcy  under  a 
trader  debtor  summons.  That  makes  a  difference  from 
Ex  parte  Walker  and  Ex  parte  Dales,  and  adhering,  as 
I  do,  to  those  decisions,  I  adhere  also  to  the  order  which 
has  been  made  in  the  present  case.  As  the  proposal 
for  an  arrangement  has  been  approved  and  adopted  by 
the  learned  Commissioner,  it  is  now  the  duty  of  this 
Court  to  annul  the  bankruptcy.  Upon  the  question  of 
costs,  however,  I  think  that  the  case  stands  in  peculiar 
circumstances,  and  I  am  not  disposed  to  visit  the  creditor 
with  costs,  nor  do  I  think  that  he  ought  to  receive  any. 
Therefore,  bearing  in  mind  the  course  taken  by  the 
learned  Commissioner  and  the  particular  circumstances, 
I  am  of  opinion  that  no  costs  ought  to  be  given  to  either 
side,  and  must  repeat  the  expression  of  my  great  regret 

at 

(«)  5  De  O.,  Mac.  /^  G.  752.  (6)  2  De  G.  if  J.  206. 
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at  what  I  have  heard  as  to  the  large  amount  of  costs 
which  has  been  incurred  in  the  matter. 

The  Lord  Justice  Turner. 

I  concur  in  my  learned  Brother's  view.  The  true 
position  of  the  matter  seems  to  me  to  be  this,  that  the 
Act  leaves  the  creditor  at  liberty  to  proceed,  but  that 
he  proceeds  at  his  own  peril.  I  am  not  prepared  to  say 
that  there  may  not  be  many  cases  in  which  a  creditor  who 
proceeds  by  trader  debtor  summons  after  a  petition  for 
arrangement  has  been  presented  may  be  held  liable  to 
the  costs  of  annulling  the  bankruptcy,  but  I  am  of  opinion 
that  in  the  circumstances  of  this  case  the  creditor  ought 
not  to  be  ordered  to  pay  the  costs.  He  had  the  legal 
right  to  proceed,  although,  at  his  own  peril.  The  learned 
Commissioner  upheld  his  right;  and  the  proceedings 
resulted  in  a  reasonable  arrangement.  The  result  is, 
that  the  adjudication  must  be  annulled,  both  parties 
must  bear  their  own  costs,  and  the  deposit  be  returned 
to  the  Appellants. 


1859. 

£t  parte 

Arnold 

and  Others. 

In  re 

Arnold 

and  Others. 
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Ex  parte  JAMES  TAYLOR. 

In  the  Matter  of  a  Trader  Debtor  Summons  against 

JAMES  TAYLOR. 

Jan»  14. 

Before  The     fTlHIS  was  the  appeal  of  a  trader  debtor  against  the 

Justices.  decision  of  the  Registrar  of  the  Court  of  Bank- 

The  assignor  of  ruptcy  for  the  Exeter  district,  and  seeking  to  have  an 

tithouuSr''   admission  of  a  debt  made  by  the  Appellant  taken  off  the 

assignee,  pro-    file,  under  the  following  circumstances. 

ceed  against 
the  debtor  by 

trader  debtor         Qn  the  13th  of  December,    1858,    the   Respondent 

Whether  on   William  Wolland,  by  his  solicitor  Mr.  Stogdan,  sent  to 

a  trader  debtor  ^j^^  ^ffi^^  ^f  ^i^^  Appellant's  solicitor  a   trader  debtor 

summons  the  ^  ^       *^' 

debtor  is  en-     summons,  requiring  the  Appellant  to  appear  before  the 

mon  ami*""*"    District  Court  on  the  16th  of  December,  1858,  to  ascer- 
examine  the      tain  whether  the  Appellant  admitted  a  demand  of  the 

creditor  or  any  t»  ,         .       •  .         , 

other  witness     Respondent  in  the  summons  mentioned. 

The  Respondent  stated  that  only  a  part  of  the  amount 
claimed  was  due  from  him,  and  that  as  he  believed  Mr. 
Wolland  had  assigned  a  part  of  the  debt  to  William 
Tombs,  the  manager  of  the  West  of  England  and  South 
Wales  District  Bank,  and  had  also  made  some  other 
assignment  of  a  part  to  Mr.  Stogdon. 

On  the  15th  of  December,  1858,  the  Appellant  took 
out  a  summons  from  the  District  Court  requiring  Mr. 
Wolland  to  appear  before  the  Commissioner  on  the  16tb 
of  December,  1858,  and  to  produce  any  assignment  or 
assignments  from  him  to  Mr.  Tombs  and  Mr.  Stogdon, 
or  either  of  them,  or  to  any  other  person  or  persons, 
of  any  sum  of  money  due  from  the  Appellant  to  Mr. 

WoUand, 
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WoUand,  and  then  and  there  to  be  examined  on  the        1859. 
matter  of  the  said  summons.  ^^^^^^^"^ 

Ex  parte 
Taylor. 

The  Appellant  also  took  out  a  similar  summons  di-         In  re 
rected  to  Mr.    Tombs,  and  another    directed    to   Mr. 
Stogdon. 

The  Appellant  attended  at  the  District  Court  on  the 
16th  of  December,  and  by  his  solicitor  claimed  the  right 
of  examining  Mr.  Wolland,  in  accordance  with  the  prac- 
tice of  Courts  of  Equity  as  to  cross-examining  any  per- 
son who  made  an  affidavit.  He  also  claimed  the  right 
of  examining  Mr.  Tombs  and  Mr.  Stogdon,  but  objec- 
tions were  made  to  all  these  examinations  on  the  part  of 
the  Respondent,  and  the  objections  were  allowed. 

It  was  urged  before  the  Registrar,  that  if,  as  could  be 
proved  by  these  proposed  examinations,  Mr.  Wolland 
bad  assigned  the  debt  due  to  him  from  the  Appellant,  and 
the  Appellant  confessed  the  debt,  he  might  have  to  pay 
it  twice  over ;  but  the  Registrar  disallowed  the  objection, 
and  required  the  Appellant  either  to  admit  the  debt  or 
make  an  affidavit  that  he  believed  he  had  a  good  defence 
to  the  demand,  or  some  part  of  it,  according  to  the  terms 
of  the  Act. 

The  Appellant  thereupon,  in  order  to  avoid  commit- 
ting an  act  of  bankruptcy,  signed  an  acknowledgment 
that  he  owed  a  debt  of  108/.  5^.  lOd.  to  Mr.  Wolland. 

The  petition  of  appeal  prayed  that  the  admission  might 
be  declared  void  and  cancelled,  and  that  the  affidavit  made 
by  the  Appellant  on  the  16th  oi  December,  1858,  might 
be  taken  off  the  file  of  the  Court  and  be  delivered  up  to 
the  Appellant ;  and  that  the  Court  would  declare  that  the 
Appellant  was  entitled  to  be  paid  all  costs  incurred  by 

him 


4SSi 


1859. 

Ex  parte 
Taylor, 

In  re 
Taylor. 
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him  in  and  about  the  summons  and  hearing  at  the  Dis- 
trict Court,  and  the  attendance  of  his  witnesses  on  the 
same,  as  also  in  and  about  the  appeal. 

Mr.  Shapter  and  Mr.  Kanlake^  were  for  the  Appel- 
lant. 


Mr.  Bacon  for  the  Respondents. 


The  Lord  Justice  Knigut  Bruce. 

In  this  case  there  was  an  assignment  of  the  whole 
debt,  or  of  the  greater  part  of  it,  and  of  this  assignment 
the  debtor  had  notice.  Notwitlistanding  tlie  assign- 
ment and  the  notice,  the  creditor  took  proceedings  to 
make  the  debtor  a  bankrupt  under  the  provisions  of 
the  Bankrupt  Law  Consolidation  Act,  1849.  If  these 
proceedings  had  been  taken  in  conjunction  and  com- 
bination with  the  assignees  of  the  debt,  perhaps  no  sub- 
stantial objection  could  have  been  taken  to  the  course 
adopted.  It  is  not  necessary  in  this  case  so  to  decide, 
but  I,  at  present,  see  no  reason  why — acting  jointly — an 
assignor  and  assignee  of  a  debt  may  not  take  proceedings 
for  the  purpose  of  making  a  trader  debtor  bankrupt 
Here  the  proceeding  does  not  appear  to  have  been 
that  of  both  assignor  and  assignee.  TTie  West  of  Eng* 
land  and  South  Wales  Bank,  to  which  the  debt  to  the 
extent  of  100/.  was  assigned,  were  and  are  entitled  to 
treat  the  proceeding  taken  by  the  Respondent  as  not 
affecting  them.  In  fact,  the  proceeding  must  be  regarded 
as  taken  by  Mr.  Wolland  alone,  who  filed  an  affidavit 
that  a  debt  was  due  to  him  after  he  had  assigned  that 
debt  to  Mr.  Tombs  as  representing  the  bank.  The  ad- 
mission as  to  the  sum  of  108/.  5^.  lOc?.,  filed  by  the  Appel- 
lant, was  caused  by  the  act  of  Mr.  Wolland,  for  the  alleged 
debtor  might  well  have  thought,  after  seeing  Mr.  WolUmit 

affidavit, 


Taylor. 
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affidavit,  that  the  debt  was  not  assigned.     1  think  that        1859. 
the  Appellant  is  entitled  to  have  the  admission  and  de-      ^^"^v^^^ 
position  taken  off  the  file  if^  indeed,  that  is  in  any  respect      Taylor. 
important.  The  proceeding  being  wrong  in  its  inception,      _  In  re 
Mr.  Wolland,  who  gave  rise  to  the  proceeding,  ought, 
in  my  opinion,  to  pay  all  such  costs  as  have  been  pro- 
perly incurred. 

The  Lord  Justice  Turner. 

I  agree.  It  is  not  necessary  to  decide  the  question 
whether  the  Registrar  was  right  or  wrong  in  refusing 
to  hear  evidence  as  to  the  debt  having  been  assigned. 
The  proceedings  complained  of  were  originated  by  Mr. 
WoUandf  who,  after  executing  a  formal  deed  of  assign-** 
ment  to  the  West  of  England  and  South  Wales  Bank 
of  100/.,  part  of  the  debt  due  from  Mr.  Baylor ^  went  to 
the  Bankruptcy  Court  and  deposed,  that  the  whole  debt 
was  due  to  him  from  Taylor.  This  cannot  be  justified. 
It  has  been  suggested  that  the  assignee  of  the  debt  con- 
curred in  Wolland^s  proceedings ;  but  if  the  assignee  of 
a  debt  concur  in  a  proceeding  of  this  nature,  under  which 
the  debtor  may  be  made  bankrupt,  it  ought  to  be  shown 
that  the  concurrence  was  in  such  a  form  as  would  enable 
the  debtor  to  say  with  certainty  to  whom  he  could  pay 
the  debt.  There  is  no  pretence  for  saying  that  the  pro- 
ceedings in  this  case  gave  the  debtor  the  information 
to  which  he  was  entitled. 

The  Respondent  must  pay  the  costs  fairly  incurred  by 
the  Appellant. 


Vol.  III.  K  K  D.J. 
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1859. 


Jan,  21. 

Before  The 

Lords 
Justices. 

A  Registrar 
appointed  to 
act  in  the 
place  of  a 
Commissioner 
under  the 
17  &  18  f^ict. 
c.  119,  s.  6, 
has  no  juris- 
diction after 
the  Commis- 
lioner's  death. 


Ex  parte  WILLIAM  CORLES. 
In  the  matter  of  JOHN  PALMER,  a  Bankrupt. 

rr^HIS  was  a  petition  to  discharge  an  order  made  by 
•*"  one  of  the  Registrars  of  the  Court  of  Bankruptcy 
for  the  Birmingham  district  acting  for  the  Commissioner, 
the  Commissioner  having,  however,  died  before  the  order 
was  made. 

The  order  under  appeal  was  one  annulling  the  adjudi- 
'fcation  on  the  petition  of  the  present  Respondents,  on 
the  ground  that  the  petition  for  adjudication  was  filed 
by  the  Appellant  in  collusion  with  the  Bankrupt,  and  for 
the  purpose  of  preventing  the  Respondents  from  taking 
the  Bankrupt  in  execution,  and  not  bona  fide  for  the  dU* 
tribution  of  his  estate. 


The  Registrar  was  appointed  to  act  for  the  Commis- 
sioner by  an  order  of  the  Lord  Chancellor  made  under 
the  17  &  18  Vict,  c.  119(a),  which,  after  reciting  the 

Commissioner's 


(a)  Sect.  6.  "  Where  a  Com- 
missioner or  Registrar  acting 
either  in  London  or  a  country 
district  is  temporarily  hindered 
from  discharging  his  duty  by 
illness  or  unavoidable  absence, 
the  Lord  Chancellor  may,  if  he 
shall  so  think  fit,  appoint  a  fit 
perspn,  who,  in  the  case  of  a  Com- 
missioner, shall  be  a  Serjeant  or 
barrister-at-Iaw  of  at  the  least 
seven  years'  standing  at  the  bar, 
to  act  in  the  stead  of  such  Com- 
missioner or  Registrar  as  afore- 


said  during   his   illness   or    un- 
avoidable absence.'' 

Sect.  7.  **  When  a  Commis- 
sioner or  Registrar  acting  in  the 
country  district  is  absent  for  any 
reasonable  cause,  the  I^rd  Chan- 
cellor may,  if  he  so  think  fit, 
from  time  to  time  appoint  a  fit 
person,  who  in  the  case  of  a  Com- 
missioner shall  be  a  seijeant  or 
barrister-at-law  of  at  least  seven 
years'  standing  at  the  bar,  to  act 
in  the  stead  of  such  Commiasiou< 
or  Registrar  as  aforesaid  durinj 
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Commissioner's  illness  and  the  application  for  the  order, 
was  as  follows: — "  Now,  upon  reading  the  application 
of  the  said  John  Balguy^  and  the  medical  certificate 
therein  referred  to,  and  in  pursuance  of  sect.  6  of  the 
above  Act  17  &  18  Vict.  c.  119,  I  do  hereby  grant  to 
the  said  John  Balguy  leave  of  absence,  and  do  appoint 
Charles  Waterjield,  Esq.,  one  of  the  Registrars  of  the 
Court  of  Bankruptcy,  acting  in  the  county,  to  act  as  the 
Commissioner  of  the  Court  of  Bankruptcy  for  the  Bir- 
mingham district,  in  the  stead  of  the  said  John  Balguy, 
for  the  period  of  two  months  from  this  day,  or  until 
further  order." 


1859. 

£r  parie 

CORLBS. 

In  re 
Palmer. 


On  the  night  of  the  16th  o{  December,  1858,  the  Com- 
missioner died,  and  intelligence  of  his  death  arrived  at 
the  Court  of  Bankruptcy  on  the  morning  of  the  17th  of 
December,  when  it  was  publicly  announced  by  the  Re- 
gistrar, who  nevertheless  proceeded  to  hear  the  petition 
now  under  appeal,  and  gave  judgment  upon  it,  ordering 
the  adjudication  to  be  annulled,  with  costs  to  be  paid  by 
the  Appellant  to  the  Respondents. 


The  order  was  written  out  at  once,  but  was  not  signed 
by  the  Registrar  until  the  20th  of  December,  which,  it 
was  stated,  was  after  the  appointment  of  Mr.  Sanders  as 

Commissioner 


socb  period  or  periods  as  shall 
not  exceed  in  the  whole  the 
period  of  two  calendar  months  in 
any  one  period  of  twelve  con- 
•ecutiTe  calendar  months." 

Sect.  8.  '*  Every  serjeant,  bar- 
rister or  other  person  who  shall 
under  this  Act  act  in  the  stead  of 
a  Commissioner  or  Registrar,  or 
in  Miccession  to  a  Registrar,  but 
without  a  permanent  appoint- 
ment   as    Registrar,    may    and 

KK 


shall,  while  his  appointment  re- 
mains in  force,  have,  discharge 
and  execute  all  the  jurisdiction, 
rights,  powers,  duties  and  autho- 
rities belonging  to  the  office  of 
the  Commissioner  or  Registrar 
in  whose  stead,  or  in  succession 
to  whom,  he  shall,  for  the  time 
being,  act,  with  full  validity  and 
effect  to  all  intents  and  pur- 
poses." 
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1859.        Commissioner  in  the  place  of  Mr.   Daniell  (a  former 
„       ^        Commissioner). 

x«jr  parte 

CoKhEB 

In  re  Mr^  Clement  Swanston  supported  the  appeal. 

&  ALmER. 

Mr.  Bacon  and  Mr.  Cracknall  for  the  Respondents, 
contended  that  under  the  8th  section  the  jurisdiction  of 
the  Registrar  was  not  determined  by  the  death  of  the 
Commissioner. 


The  Lord  Justice  Knight  Bruce. 

On  the  death  of  the  Commissioner  the  power  of  the 
Registrar  ceased,  and  he  had  no  jurisdiction  to  make  the 
order. 

The  Lord  Justice  Turner  concurred. 

Order  discharged. 


I 
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Ex  parte  JOHN  DARIUS  SYBRANDT. 

In  the  matter  of  ALEXANDER  ALCOCK  NEVINS, 

a  Bankrupt. 


Jan,  21. 


rriHIS  was  an  appeal  from  the  decision  of  Mr.  C0192-     Before  The 
missioner  Perry y  refusing  to  allow  the  Appellant    ^^^^^  *'""" 


TICES. 


to  have  office  copies  of  the  proceedings  in  the  above  office  copies 
bankruptcy,  for  the  purpose  of  being  used  in  evidence  on  of  proceedings 

^  in  &  b&nk- 

a  trial  in  America.  ruptcy  which 

had  been  an- 
nulled ordered 

The  Bankrupt  had  carried  on  business  in  partnership  to  be  delivered 
with  the  Appellant  as  cotton  compiission  merchants  at  ^^^  ^^le  purpose 
New  Orleans,  from  the  1st  of  May,  J  852,  to  the  l?th  of  of  being  used 
February,  1857,  on  which  latter  day  the  partnership  was  trial  abroad, 
dissolved  by  mutual  consent,  on  the  terms,  among  others, 
that  all  debts  due  to  and  from  the  firm  were  to  be  received 
and  paid  by  the  Appellant. 

On  the  16th  of  February^  1857,  the  adjudication  was 
made,  and  on  the  12th  of  October,  1857,  a  submission  to 
arbitration  was  entered  into  between  the  Appellant  and 
the  assignees,  on  which,  on  the  27th  of  October,  1857, 
the  arbitrator  therein  named  awarded  that  the  Bankrupt 
was  at  the  time  of  his  bankruptcy  and  then  still  was  in- 
debted to  the  Appellant  in  1,661/.  sterling,  and  that  the 
Appellant  should  be  at  liberty  to  prove  for  that  amount 
under  the  bankruptcy. 

On  the  6th  of  September,  1858,  the  Bankrupt  pre- 
sented a  petition  to  the  District  Court  to  have  the  adju- 
dication annulled  by  consent,  stating  upon  such  petition 
that  the  persons  whose  names  were  subscribed  to  the 

petition 
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1859. 

Ex  parte 
Sybrandt. 

In  re 
Nevins. 
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petition  were  the  only  creditors  of  the  bankrupt  who  bad 
proved  or  claimed  to  prove  under  the  petition  for  adjudi- 
cation. On  this  petition,  and  with  the  consent  of  the 
assignees,  the  Commissioner  ordered  the  adjudication  to 
be  annulled  as  from  the  7th  of  September^  1858. 


The  Appellant  deposed  that  no  notice  whatever  was 
given  to  him  or  his  solicitor  of  the  application  to  have  the 
adjudication  annulled. 

The  Bankrupt  had  instituted  a  suit  against  the  Appel- 
lant in  the  State  of  New  Orleans  with  reference  to  the 
matters  in  dispute  between  them,  which  were  the  subject 
of  the  award ;  and  for  the  purpose  of  enabling  the 
Appellant  to  defend  this  suit,  he  deposed  that  it  was 
necessary  that  he  should  be  able  to  put  in  evidence 
therein  the  proceedings  under  the  bankruptcy. 

The  Appellant  caused  an  application  to  be  made  to 
the  proper  of&cer  of  the  District  Court  for  ofBce  copies 
upon  the  usual  terms,  for  the  above-mentioned  purpose, 
but  the  of&cer  stated  that  the  solicitors  of  the  assignees 
had  given  notice  to  him  not  to  allow  an  inspection  nor  to 
furnish  copies  of  the  proceedings  without  an  express 
order  of  the  District  Court. 

On  the  19th  o(  December,  1858,  the  Appellant  caused 
an  application  to  be  made  to  the  Commissioner  for  an 
order  directing  that  office  copies  of  the  proceedings 
might  be  furnished  to  the  Appellant  to  be  used  in  the 
New  Orleans'  suit.  The  application  was  opposed  o 
behalf  of  the  assignees,  and  was  refused  on  the  groun 
that  the  adjudication  had  been  annulled. 


Mr.  De  Gex  supported  the  appeal. 


Th^ 
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The  Lord  Justice  Knight  Bruce. 

There  is  no  reason  to  doubt  that  the  office  copies 
will  be  dealt  with  in  the  American  Court  in  a  manner 
consistent  with  the  justice  of  the  case.  Whether  the 
Commissioner  had  or  had  not  authority,  we  think  that  we 
have  authority,  and  if  the  Lord  Justice  sees  no  objection 
I  am  disposed  to  make  the  order. 


4«9 


1869. 

Kx  parte 
Stbrandt. 

In  re 
Netins. 


The  Lord  Justice  Turner  concurred. 


Ex  parte  JOSEPH  HARNDEN. 
In  the  matter  of  JOSEPH  HARNDEN,  a  Bankrupt. 


Fe6. 11. 


THIS  was  the  appeal  of  the  Bankrupt  from  the  de-     Be/brc  The 


cision  of  Mr.  Commissioner  Goulburn,  annexing 


Lords  Ju8< 

TICE8. 


to  the  Appellants  certificate  of  conformity  a  condition  It  w  in  general 

,     «  .  .  Ill  ,    inexpedient  to 

requiring  payment  of  a  composition  on  the  debts  proved,  annex  to  a  cer- 

tiBcate  of  con- 

The  Bankrupt  was  a  measurer  of  timber  in  Her  Ma-  ^^JJH^'^y  *  ^?'*- 

*^  ^  dition  requir- 

jesty's  dock-yard  at  Chatham,     He  also  carried  on  the  ing  any  pay- 
business  of  an  eating-house  keeper  at  No.  4,  Ivy  Lane,  UJ^Jj^  -^^  ^^ 
Newgate  Street,  which  was  entirely  managed  by  his  wife,  «pect  of  debts, 
and  he  ascribed  his  failure  to  his  having  been  induced  fure,  aBank- 
by  her  persuasion  to  carry  on  the  business  after  it  had  ^"P'*  holding 

"^  '  ^  •'  a  situation 

become  a  losing  concern  in  the  hope  that  it  would  im-  under  Govern- 

P"^^^®-  small  salary, 

^n  and  carrying 
on  a  trade 
wbich  was  entirely  conducted  by  bis  wife,  bad  been  induced  by  her  to  continue  it  too 
long  afler  it  became  a  losing  concern  :  Held,  that  tbe  certificate  ougbt  not  to  bave  been 
made  conditional  on  tbe  Bankrupt  paying  annually  out  of  bis  salary  a  sum  towards  pay- 
ment of  bis  debts. 
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1859.  On  the  28th  of  October,  1858,  the  adjudication  was 

^f^""^^       made  on  the  Bankrupt's  own  application;  and  on  the 

Harndeic.     5^li  o(  January,   1859,   the    Commissioner    made    the 

In  re         decision  under  appeal,  awarding  to  the  Bankrupt  a  cer- 

▲RNDiN.     jjfj^^g  of  conformity  of  the  second  class,  upon  condition 

of  the  Bankrupt  paying  annually  into  the  hands  of  the 

official  assignee  for  distribution  among  the  creditors  who 

had  proved,  until  they  should  have  been  paid  the  sum  of 

7^.  6d.  in  the  pound  upon  their  debts,  the  sum  of  202.  so 

long  as  the  bankrupt  should  retain  his  situation  as  a  timber 

measurer  in  Her  Majesty *s  dock-yard  at  Chatham. 

The  petition  of  appeal  and  affidavits  in  support  of  it 
stated  that  the  Appellant's  salary  as  measurer  of  timber 
was  150/.  per  annum,  which  was  the  whole  of  his  income, 
with  the  exception  of  a  small  addition  thereto  derived 
from  his  having  living  with  him,  as  a  boarder,  a  person 
who  was  deaf  and  dumb,  and  for  whose  board  including 
care  and  attendance  the  Appellant  was  paid  1/.  a  week. 
He  further  stated  that  he  had  to  support  and  maintain 
himself,  his  wife  and  three  children,  and  that  it  was 
essential  to  his  retaining  his  situation  that  he  should 
maintain  a  respectable  appearance.  No  books  of  account 
were  kept,  the  Bankrupt's  wife  not  being  a  good  writer, 
and  chalking  the  reckonings  on  the  wall  only. 

Mr.  Bacon  and  Mr.  C.  Hall  in  support  of  the  appeal. 

It  has  been  held  that  the  annexation  of  such  conditions 
as  that  annexed  to  this  certificate  is  contrary  to  the  policy 
of  the  bankrupt  law  ;  Ex  parte  Hammond  (a\  JEx  parti 
Anderton(b).  The  effect  of  the  decision  under  appeal, 
if  it  remained  unaltered,  would  probably  be  to  deprive 
the  Bankrupt  of  his  situation  at  once. 

Mr. 

(a)  6  Dt  (?.,  M.  Sf  O.  699.  (6)  1  DeG./^J.  298. 
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Mr.  Selwyn  for  the  assignees. 

The  condition  annexed  to  this  certificate  is  not  like 
that  made  in  Hammonds  and  AndertorCs  Cases,  for  it 
does  not  apply,  as  it  there  did,  to  some  particular  debts, 
but  is  general.  The  Act  of  Parliament  permits  the  an- 
nexation of  conditions  and  does  not  prohibit  one  of  this 
description,  than  which  none  could  be  better  adapted 
to  the  merits  and  circumstances  of  this  particular  case. 
Nor  is  there  any  foundation  for  the  apprehension  that 
it  will  lead  to  the  loss  of  the  Bankrupt's  situation. 


1859. 

Ex  par  U 
Harndbh. 

In  re 
Harhdbm. 


Mr.  Bacon  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  Bankrupt's  conduct  has  been  imprudent,  but  not 
inexcusably  so  in  my  opinion.  Much  allowance  may,  I 
thmk,  be  made.  We  cannot  justly  censure  him  for  per- 
mitting his  wife  to  engage  in  business  as  she  did,  with 
the  view  of  increasing  their  income.  He  has  erred  by 
want  of  firmness  in  not  insisting  on  his  own  view  of 
what  was  prudent  and  wise.  But  so  large  a  portion  of 
mankind  err  in  the  same  way  that  it  may  be  thought 
righteous  overmuch  to  blame  him  severely  for  what  is 
incidental  to  the  nature  of  most  of  us.  There  seems  no 
ground  for  impeaching  his  integrity  or  good  intentions. 
It  is  to  be  regretted  that  he  did  not  exercise  more  firm- 
ness. With  respect  to  the  want  of  account  books,  that 
also  may  be  excusable  in  the  circumstances  of  the  case, 
the  nature  of  the  business  having  been  such  as  it  was. 
The  certificate  may  be  unconditional  and  unfettered ;  but 
seeing  that  it  must  be  attributed  to  the  Bankrupt's  con- 
duct that  matters  proceeded  to  the  length  to  which  they 
went,  it  seems  to  me  that  the  certificate  can  only  be  of 
the  third  class.     We  desire  it,  however,  to  be  understood 


in 
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1859. 

Ex  parte 
Uaemden. 

In  re 
Harmdin. 
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in  any  quarter  in  which  it  may  be  important  to  be  under- 
stood, that  by  altering  the  class  of  the  certificate  we  do 
not  mean  to  cast  the  slightest  imputation  upon  the  Bank- 
rupt's integrity. 


The  Lord  Justice  Turner. 

So  far  as  respects  the  condition  annexed  to  the  certifi- 
cate, I  confess  that  in  my  opinion  it  is  not  generally  a 
prudent  exercise  of  the  discretion  of  the  Court  to  annex 
such  conditions.  It  is  sending  a  man  out  into  the  world 
again  to  contract  new  debts  without  the  means  of  paying 
them.  In  this  case  too  regard  is  to  be  had  to  the  interests 
of  the  public  not  to  have  the  salary  of  one  of  their  servants 
incumbered  by  such  a  condition. 

In  disposing  of  the  whole  case,  it  must  be  borne  in 
mind  that  it  is  one  of  a  peculiar  nature.  It  is  not  a 
case  of  a  man  carrying  on  trade  himself  with  knowledge 
of  failing  circumstances,  but  the  case  of  a  man  whose 
wife  insists  upon  carrying  on  a  trade  representing  to  him 
that  it  will  retrieve  itself. 


With  respect  to  the  class  of  certificate,  it  must  be  of 
the  third  class,  for  we  think  that  the  bankruptcy  was  not 
caused  by  unavoidable  losses  and  misfortunes.  We  can- 
not say  that  if  the  Bankrupt  had  exercised  any  firmness 
he  had  not  the  power  of  stopping  the  trading.  The 
certificate  must  consequently  be  of  the  third  class,  but  it 
will  be  immediate  and  unconditional,  and  no  reflection 
is  intended  to  be  cast  on  the  Bankrupt's  character. 
The  deposit  will  be  returned,  and  the  Respondents  will 
have  their  costs  out  of  the  estate. 
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Dec,  21. 


rilHESE  were  two  appeals  from  the  decision  of  Vice-     Before  The 

Chancellor  Stuart^  holding  that  the  Plaintiff  was        tices. 
entitled  to  the  enjoyment  of  a  box  No.  124  at  the  Opera  A  lease  of  a 
House,  of  which  the  Defendant  was  the  lessee.  covenant  for 

renewal,  con- 
tained a  pro- 
On  the  17th  of  September,   1816,  Edmund  fFa/er*  ^iso  that  the 

lessee  should 

became  the  purchaser  of  the  leases  of  the  Opera  House  not  let  any  box 
at  a  sale,  under  the  direction  of  the  Court,  in  a  suit  of  ]yith  the  excep- 

•  /  ^        tion  of  forty- 

Waters  v.  Taylor.   One  of  the  leases  contained  a  proviso,  one  specified 
that  with  the  exception  of  forty-one  specified  boxes  (not  than Oiesea-" 
including  No.  124)  no  box  should  be  let  for  a  greater  son,  or  than 
term  than  that  of  the  season,  or  from  year  to  year.    There  year.    On  an 
was  also  a  covenant  for  renewal.  assignment  of 

the  term,  the 
assignor  re- 
served the 

By  articles  of  agreement,  dated  the  25th  of  August,  rieht  for  him- 
1821,  and  made  between  John  Mills  for  and  on  behalf  *^*^?"^*'", 

'  nommees,  dur- 

of  Edmund  Waters,  of   the  one   part,  and    A  braliam  ing  the  exist- 
Henry   Chambers  of  the  other  part,  Edmund  Waters  n"e^ed  fewe'^Vo 
agreed  to  sell  and  Abraham  Henry  Chambers  to  pur-  occupy  box 
chase,  for  80,000/.,  the  Opera  House,  for  the  residue  of  being  one  of 
the  terms  granted  by  the  leases,  subject  to  the  rents,  cove-  {^^®  excepted 
nauts  and  agreements  therein  reserved  and  contained,  and  renewal  being 
also  subject  to  the  right  and  interest  of  the  several  lessees  gij^Uarcove- 
or  proprietors  of  the  several  boxes  in  the  said  Opera  House,  nantastoforty- 
and  lettered  as  therein  mentioned,  and  also  subject  as  inserted  in  the 

follows,   (that   is  to  say,)   "  subject  to  the   right  of  pos-  renewed  lease, 

but  they  were 
session  not  specified. 
The  lessee 
under  the  renewed  lease  obtained  the  renewal  by  means  of  the  covenant  in  the  old 
lease  and  with  notice  of  the  reservation  as  to  box  No.  124.      He  granted  long  leases 
of  fortv-one  boxes,  exclusively  of  No.  124.     Held,  that  the  possibility  of  a  forfeiture 
being  incurred  if  he  performed  the  agreement  as  to  No.  124,  was  no  defence  to  a  suit 
for  its  specific  performance. 
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1868.  session  of  the  said  Edmund  Waters,  bis  executors,  ad- 
ministrators or  assigns,  to  the  box  numbered  124, 
hitherto  usually  occupied  by  him  the  said  Edmund 
Waters^  on  the  east  side  of  the  theatre,  or  his  or  their 
nominees,  not  exceeding  in  number  six  persons  nightly, 
during  the  remainder  of  the  said  several  terms  granted 
by  the  hereinbefore-mentioned  indentures  of  lease,  and 
of  the  terms  covenanted  by  the  said  indentures  of  lease 
to  be  granted,  and  which,  with  the  box,  number  1S6, 
reserved  for  the  use  of  the  said  Thomas  Holloway, 
adjoin  the  gallery  of  the  said  theatre." 

By  two  indentures,  both  dated  the  15th  of  Marek^ 
18^3,  and  made  between  Edmund  Waters^  of  the  one 
part,  and  Alderman  Winchester  of  the  other  part,  Ed- 
mund Waters  assigned  his  property  in  trust  for  such  of 
his  creditors  as  had  executed  or  should  execute  the  latter 
of  the  two  indentures,  or  to  their  respective  executors, 
administrators  or  assigns,  rateably  and  in  proportion  to 
the  amount  of  the  debts  owing  to  them  respectively. 

In  1845  Chambers  completed  a  sale  of  the  Opera 
House  to  the  Defendant  Bertjamin  Lumley^  who,  when 
he  entered  into  a  treaty  for  his  puirchase,  had  full 
notice  of  the  contract  of  the  25th  of  August^  1821,  which 
constituted  the  only  title  of  the  assignees  and  of  the 
reservation  of  the  box  No.  124  by  such  contract,  and  of 
the  fact  that  the  representatives  of  the  trustee  of  Waters^ 
assignment  were  in  the  receipt  of  the  rents  and  profits  of 
the  box. 

The  Defendant  Lumley^  by  virtue  of  his  contract  for 
the  purchase  of  the  Opera  House  from  the  assignees  of 
Chambers y  and  by  their  direction  and  by  virtue  of  the 
covenants  for  renewal  contained  in  tiie  expired  leases  of 
the  Opera  House,  obtained  a  new  lease  of  the  premises 

to 
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to  be  granted  to  him  by  an  indenture  of  the  10th  of  July, 
1846,  whereby  he  was  restrained  from  disposing  of 
boxes  for  more  than  one  year,  except  forty- one  boxes  to 
be  selected  by  hitn  within  five  years,  which  he  was  to  be 
at  liberty  to  dispose  of  at  pleasure ;  but  afler  the  five 
years,  provision  was  thereby  made  for  his  acquiring, 
with  the  assent  of  the  lessors  and  by  exchange  or  other- 
wise, the  right  of  disposing  of  any  other  boxes. 


1868. 


By  an  indenture  dated  the  5th  of  May^  1856,  the 
Defendant  Lumley,  for  the  considerations  therein  men- 
tioned, assigned  the  lease  to  the  Defendant  Lord  Ward 
for  the  residue  of  his  term  therein,  but  he  still  retained 
some  interest  in  the  premises. 

The  bill  stated  an  allegation  on  the  part  of  the  De- 
fendants, that  the  Defendant  Lumley  selected,  within  the 
five  years  mentioned  in  the  renewed  lease,  forty-one  boxes 
to  dispose  of,  not  including  box  No.  124,  and  that  they 
could  not  now  let  the  Plaintiff  have  that  box  without 
forfeiting  the  renewed  lease ;  but  the  Plaintiff^  by  his 
bill,  charged  that  they  could,  by  purchase  or  exchange, 
obtain  liberty  to  give  up  the  box  to  the  Plaintiff,  or,  at 
all  events,  ought  to  compensate  the  Plaintiff  for  the 
same. 


The  prayer  was,  that  it  might  be  declared  that  the 
Plaintiff,  as  the  trustee  of  the  indentures  of  the  15th  of 
March^  1823,  was  entitled  to  the  box  No.  124  in  the 
Opera  House,  or,  at  all  events,  to  an  equivalent  in  money 
or  otherwise  for  the  same  for  the  residue  of  the  renewed 
term  of  years  granted  by  the  indenture  of  the  10th  of 
«7tt/y,  1845,  pursuant  to  the  covenant  or  covenants  for 
renewal  mentioned  or  referred  to  in  the  contract  of  the 
S5th  of  Augtist,  1821,  and  to  sell  or  let  the  box,  or  an 
equivalent  for  the  same,  accordingly ;  and  it  sought  an 

account 
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1858.  account  and  an  injunction  against  letting  or  selling  or 
otherwise  disposing  of  or  dealing  with  the  box,  and  from 
assigning  or  underletting  or  otherwise  dealing  with  the 
Opera  House,  except  subject  to  the  Plaintiff's  aforesaid 
right  to  the  said  box. 

The  Vice-Chancellor  made  a  decree,  declaring  the 
Plaintiff  entitled  to  the  enjoyment,  and  granted  an  in- 
junction, and  from  this  decree  each  of  the  Defendants 
appealed. 

Mr.  Bacon  and  Mr.  H.  22.  Bagshawe^  for  the  Plaintiff, 
referred  to  Denton  v.  Stewart  (a) ;  JDacre  v.  Gorges  (i) ; 
Bennett  v.  Colley  (c). 

Mr.  Malins  and  Mr.  C  M.  Rovpell  for  the  Appellant 
Lumley. 

The  Court  will  not  enforce  an  agreement  which  would 
involve  a  violation  of  the  Appellant's  obligation  to  his 
lessor  and  occasion  a  forfeiture  of  the  lease.  The  prin- 
cipal relief  sought  by  the  bill  being  thus  impracticable, 
the  bill  must  be  dismissed,  for  a  Plaintiff  cannot,  by 
seeking  equitable  relief  to  which  he  is  not  entitled, 
transfer  to  this  Court  the  jurisdiction  to  entertain  a  suit 
for  mere  damages,  but  will  leave  him  to  his  remedy  (if 
any)  at  law. 

They   referred  to  Faine  v.  Brown  (d);   Costigan  v. 

Hastier  (e) ;     Harnett   v.     Yeilding  (/)  ;     Howell   v. 

George (g) ;   Wedgwood  v.  Adams  (A) ;  Peacock  v.  Pen' 

son  (i) ;  Johnson  v.  Shrewsbury  and  Birmingham  Bail' 

way  Company  (k). 

Mr. 

(a)  1  Cor,  258.  (f)  2  Sch.  ^  Lrf,  549. 

(b)  2  Sim.  6f  St.  454.  {g)  1  Mad.  1. 
(f)  5  Sim.  181  ;  2  %/.  Sf  K.  (A)  6  Beav.  600. 

225.  (i)  11  Bear.  355. 

(rf)  Cited  2  Vet.  Sen.  307.  (k)  3  De  G.,  Mae.  ^  C.  914. 

(e)  2  Sch.  4-  Lef.  160. 
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Mr.  Craig  and  Mr.  Renshaw  for  Lord  Ward. 

According  to  the  true  construction  of  the  words  relied 
upon  they  only  purport  to  reserve  a  supposed  old  right 
and  not  to  create  a  new  one.  The  assignment  is  made 
subject  to  such  right  (if  any)  as  existed.  When,  there- 
fore^ it  appears,  as  is  the  case,  that  there  was  no  such 
right  in  existence,  the  lease  is  free  from  any  such  in- 
cumbrance. The  PlaintiiTs  claim  (if  any)  was  against 
Chambers^  and  he  has  no  claim  upon  the  existing  lease. 
At  all  events  he  cannot  assert  any,  after  lying  by  for  five 
years  and  allowing  all  the  forty-one  boxes  to  be  allotted 
without  making  any  claim.  They  also  relied  upon  the 
arguments  adduced  on  behalf  of  the  other  Defendant, 
and  referred  to  Chambers  v.  Waters  {a)  \  Coop.  Cas. 
temp.  Brougham  (b) ;  Waters  v.  Groom  (c) ;  Taylor  v. 
Waters  {d);  Croft  v.  Lumley  {e) ;  Evans  v.  Jackson  (f) ; 
Sainsbury  v.  Jones  (g). 

Mr.  Bacon  was  not  called  upon  to  reply. 

The  Lord  Justice  Turner. 

This  is  a  bill  filed  by  the  trustee  of  a  deed  of  the  15th 
of  March,  1823,  claiming  either  the  possession  or  occu- 
pation of  box  No.  I24f  at  the  Opera  House,  or  an 
equivalent  in  money. — [His  Lordship  read  the  prayer  of 
the  bill.] 


1868. 


The  case  arises  thus : — In  the  year  1792  a  lease  of 
the  Opera  House  was  granted  to  William  Taylor, 
through  whom  Edmund  Waters  claimed  title.  By  this 
lease  it  was  provided  that  with  the  exception  of  certain 
specified  boxes,  not  including  No.  124,  no  box  should 

be 


(a)  3  Sim.  42. 

(6)  Page  91, 

(c)  1 1  a.  4-  F.  684. 

Id)  1  Myl.  ^  Cr.  266. 


(e)  4  Jur.  N.  5.  903. 
(/)  8  Sim.  217. 
(g)  6  %/.  4-  Cr,  I. 
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1858.       be  let  for  a  greater  term  than  that  of  the  seasoriy  or  from 
^f^^^^      year  to  year.     But  the  forty-one  specified  boxes  might 

HSLLIKO  ,1.1  y  .      .  mi  1 

V.  be  let  without  any  such  restnction.     The    lease   con- 

LuMLEY.  tained  a  covenant  for  renewal.  The  term  having  become 
vested  in  Waters,  he,  on  the  25th  August,  1821,  con- 
tracted to  sell  his  interest  in  the  lease,  and  in  any  re- 
newed terms,  to  Chambers.  That  contract  contained  a 
reservation  in  these  terms— [His  Lordship  read  it], — so 
that  Waters  reserved  the  right  of  possession  of  box  No. 
124  for  himself  and  his  nominees  during  the  term  and 
any  renewed  term.  Having  this  reserved  right  Waters 
settled  it  by  the  assignment  of  March,  183S,  upon  trusts 
for  the  benefit  of  his  creditors,  and  the  Plaintiff  is  the 
present  trustee  of  that  deed.  The  Vice-Chancellor  was 
of  opinion  that  the  Court  ought  to  declare  the  Plaintiff 
entitled  as  against  the  Defendants  Lumley  and  Xord 
Ward,  to  the  benefit  of  the  reservation  of  the  box,  and 
that  the  Defendants,  and  all  claiming  under  them,  are 
bound  to  give  the  occupation  of  the  box  according  to 
the  terms  of  the  reservation,  and  his  Honor  granted  an 
injunction  and  directed  accounts  as  sought  by  the  bill. 
From  that  decision  two  appeals  have  been  brought,  one 
by  each  Defendant. 

In  the  first  place  it  is  said  that  if  the  Court  enforces 
specific  performance  of  the  agreement  constituted  by  the 
reservation,  the  consequence  will  be  a  forfeiture  of  the 
lease  under  whjch  the  landlord  may  re-enter.  And  it 
is  said  that  Courts  of  Equity  do  not  decree  a  specific 
performance  of  an  agreement  of  which  the  consequence 
would  be  a  forfeiture.  But  when  a  Defendant  sets  up 
the  consequence  of  forfeiture  as  a  defence  to  a  bill  for 
specific  performance,  the  Court  must  be  well  satis- 
fied, before  it  admits  the  validity  of  such  a  defence, 
that  forfeiture  will  follow  from  the  specific  performance 
of  the  agreement,  and  it  must  also  look  at  the  fact  by 

whose 
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whose  acts  and  conduct  the  forfeiture  would  be  occa-  1858. 
sioned.  The  Court  will  not  permit  a  Defendant  to  put 
himself  in  such  a  position  as  that  his  performance  of  his 
agreement  shall  create  a  forfeiture,  and  then  to  turn 
round  and  say  that  the  Plaintiff  shall  not  have  a  specific 
performance  of  the  agreement,  because  the  Defendant 
has  by  his  own  act  enabled  the  landlord  to  enter,  upon 
the  agreement  being  performed.  How  does  the  present 
case  stand  in  that  point  of  view?  The  original  lease 
contained  a  contract  that  no  box,  except  forty-one 
which  were  specified,  should  be  leased  except  for  the 
season,  or  from  year  to  year.  This  lease  has,  however, 
expired,  and  therefore  there  could  not  possibly  now  be 
any  breach  of  the  contract  contained  in  it.  A  new 
lease  was  granted  in  1845,  and  it  appears  that  although 
forty-one  boxes  were  also  excepted  in  the  new  lease 
they  were  not  specified,  so  that  the  Defendant  Lumley 
had  a  right  to  deal  as  he  pleased  with  any  forty-one 
boxes  which  he  thought  fit,  he  having  a  power  of  selec- 
tion for  that  purpose.  In  the  year  1845,  therefore,  Mr. 
Lumley  was  in  this  position.  He  had  power  to  select  the 
box  No.  lHAi  as  one  which  he  might  be  at  liberty  to  lease 
otherwise  than  for  the  season,  or  from  year  to  year. 
By  so  making  his  selection  he  would  have  the  power  to 
perform  specifically  the  contract  constituted  by  the  reser- 
vation. He  thought  proper  to  select  forty-one  other  boxes, 
and  having  so  selected  he  then  says  he  cannot  grant  a  lease 
or  carry  out  the  reservation  in  the  deed  of  18^1,  because, 
having  already  made  his  selection  of  forty-one  boxes,  not 
including  No.  124,  he  would  by  selecting  that  box  have 
selected  forty-two  instead  of  forty-one  boxes.  If,  there- 
fore, there  was  any  danger  of  a  forfeiture  being  incurred 
under  the  covenant  contained  in  the  lease,  it  would  be  occa- 
sioned by  the  act  of  Mr.  Lumley ^  and  not  by  the  act  of  the 
Plaintiff.  Now,  Mr.  Lumley  took,  as  is  admitted,  with 
notice  of  the  reservation,  and  must  be  bound  by  it.  If,  then. 
Vol.  III.  L  L  D.J.    he 
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1858.        he  has  put  it  out  of  bis  power  to  perform  the  agreement 
^"^^'^      constituted  by  the  reservation,  the  consequences  must  fall 
V.  upon  him  and  not  on  the  Plaintin.    I  am  not,  however^ 

LuMLET.  satisfied  that  the  performance  of  the  agreement  contained 
in  the  reservation  would  create  a  forfeiture,  for  the  con- 
tract may  admit  of  this  interpretation — that  the  leasee 
might  let  any  one  occupy  the  box  No.  124  from  night 
to  night  during  several  successive  seasons,  and  I  do  not 
tee  anything  to  prevent  his  doing  so.  But  if  there  were 
it  would  arise  from  the  act  of  LumUy  and  not  from  the 
contract.  The  first  ground  therefore  cannot  be  main- 
tained. 

But  then  it  is  said  that  in  truth  there  was  no  such 
right  in  existence  in  Waters  at  the  time  of  the  agreement, 
and  that  the  true  construction  of  the  reservation  is  to  con- 
fine it  to  such  right  (if  any)  as  Waters  had,  and  that  if  he 
had  none  the  reservation  was  inoperative.  I  think  that 
this  argument  scarcely  requires  an  answer  to  be  given  to 
it.  For  the  right  which  is  referred  to  in  the  reservation 
is  a  right  of  occupation  for  six  persons,  not  only  during 
the  whole  of  the  original  but  during  any  renewed  term. 
It  is  further  argued  that  this  was  a  mere  personal  right, 
and  that  the  intention  of  the  parties  simply  was  that 
Waters  should  personally  enjoy  the  occupation  of  the 
box.  The  terms  of  the  agreement  do  not,  in  my  opinion, 
admit  of  that  construction.  This  appears  to  me  to  be 
clear  from  the  use  of  the  word  "  nominees,"  showing  that 
Waters  might  grant  to  any  one  the  right  of  occupying  the 
box.  There  appears  to  me  nothing  which  prevented 
WiUers  from  selling  that  right.  Some  argument  has  also 
been  grounded  on  the  delay  which  lias  taken  place  in  en- 
forcing the  agreement.  But  I  think  that  there  has  been 
no  such  delay  as  to  displace  the  right. 

It  should,  I  think,  be  noticed  in  the  decree  that  the 

Defendants 
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Defendants  deeline  to  make  the  compensation  which  is 
prayed  by  the  bill.  I  tliink  the  decree  right,  with  that 
exception,  and  that  the  Appellants  should  pay  the  costs. 

The  Lord  Justice  Knight  Bruce. 

We  have  thought  it  as  well  to  make  a  slight  alteration 
in  the  language  of  the  decree,  but  it  will  create  no  sub- 
stantial difference.  A  single  appeal  would  have  been 
frivolous  and  vexatious ;  the  two  appeals  are  doubly  so. 


1868. 


HSLLIKQ 

V, 
LUMLBT. 


BROUGHTON  r.  HUTT. 

ri^HIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
Stuart  directing  a  deed  of  indemnity  to  be  delivered 
up  to  be  cancelled,  as  having  been  executed  under  mis- 
take of  fact  and  law. 

The  Plaintiff  was  the  heir-at-law  of  his  father  John 
Viehery  JBrouffhton,  who  had  been  a  shareholder  in  The 
Western  Australian  Company.  This  was  a  Company 
formed  for  the  purpose  of  purchasing  lands  in  Western 
Australia.  The  deed  of  settlement  of  the  Company, 
dated  the  1st  of  March,  1841,  provided  among  other 
things  as  follows  :  "  That  every  shareholder  of  the  Com* 
pany,  his  executors  or  administrators,  as  between  liim 
and  the  other  shareholders  and  their  respective  executors 
and  administrators,  shall  be  liable  for  or  in  respect  of 
the  calls,  debts,  losses  and  damages  of  and  upon  the 
Company  in  proportion  to  his  joint  or  separate  share  and 
interest  for  the  time  being  in  the  funds  or  property  of  the 
Company,  but  not  further  or  otherwise." 

The  103rd  article  provided  as  follows:— "That  all  the 
property  of  the  Company  shall  be  deemed  personal  estate 

L  L  2  and 


Dec.2\. 

Before  The 
Lords  Jus- 

TICB8. 

Where  the  heir 
at  law  of  a 
shareholder  in 
a  Company, 
the  shares  in 
which  were 
personal  estate, 
being  ignorant 
of  that  circum- 
stance, and 
supposing  him- 
self to  be  liable 
in  respect  of 
the  ancestor's 
shares,  exe- 
cuted a  deed  of 
indemnity  to 
the  trustees  of 
the  Company : 
Held,  that  he 
was  entitled  in 
equity  to  have 
his  execution 
of  the  deed 
cancelled,  as 
having  been 
obtained  under 
a  mistake  of 
fact  and  law. 
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1S58.       and  be  transmissible  as  such,  and  shall  not  be  deemed 
„  to  be  of  the  nature  of  real  property." 


V, 
HUTT. 


The  Plaintiff's  father  died  in  June,  1850,  having  made 
a  will  dated  the  18th  of  April,  1850,  which  did  not 
however  mention  the  shares.  He  appointed  his  wife  and 
his  two  daughters  executrixes  of  his  will,  which  was 
proved  by  the  wife  alone. 

Under  an  erroneous  impression  that  the  shares  were  in 
the  nature  of  real  estate,  it  was  considered  by  the  Plaintiff 
and  the  executrix  that  the  testator  died  intestate  as  to 
them,  and  that  they  belonged  to  the  Plaintiff  as  his  heir- 
at-law.  The  Defendants,  who  were  trustees  of  the  Com- 
pany, knew  of  the  death  of  the  testator  shortly  after  it 
took  place,  and  before  the  date  of  the  indenture  next 
mentioned,  and  received  from  his  executors  in  that 
character  a  payment  on  account  of  a  call. 

The  Company  having  become  involved  in  pecuniary 
difSculties,  an  indenture  was  executed  by  the  Defendants, 
by  the  Plaintiff  and  by  several  shareholders,  and  was 
dated  the  30th  o{  May,  1853.  It  recited  that  the  several 
persons  parties  thereto  of  the  6rst  part,  of  whom  the 
Plaintiff  was  one,  were  respectively  shareholders  in  the 
Company.  By  the  witnessing  part  each  of  the  parties  of 
the  first  part  thereby  for  himself,  his  heirs,  executors  or 
administrators,  but  not  further  or  otherwise,  or  the  one  for 
the  others  or  any  other  of  them,  covenanted  with  the  par- 
ties of  the  second  part,  their  executors,  administrators 
and  assigns,  and  with  each  of  them,  his  executors,  adminis- 
trators or  assigns  separately,  that  in  the  event  of  certain 
loans  being  raised  as  in  the  deed  mentioned,  and  in  the 
events  of  the  personal  guarantees  of  the  said  persons 
parties  thereto  of  the  second  part,  or  any  of  them,  being 
given  for  the  repayment  thereof,   and  of  any  loss  or 

damage 


HUTT. 
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damage  whatsoever  being  occasioned  to  the  person  or        1858. 
persons  giving  such  guarantee,  or  any  of  them,  or  the    » 
heirs,  executors  or  administrators  of  them,  or  any  of  v. 

them,  by  reason  of  such  guarantee,  then  and  in  such 
case  and  whensoever  the  same  should  happen,  he,  the  said 
covenanting  party,  his  heirs,  executors  or  administrators, 
would  rateably,  and  in  proportion  to  the  number  of  shares 
set  aAer  his  name,  and  within  the  limit  thereinafter  men- 
tioned, indemnify  and  reimburse  such  persons  or  person 
incurring  any  such  loss  or  damage,  their  or  his  heirs, 
executors,  administrators  or  assigns  respectively,  from, 
for  or  against  the  same. 

The  Plaintiff  stated  in  his  bill  and  affidavit,  that  when 
he  executed  this  deed  he  believed  that  the  three  shares 
which  had  been  purchased  by  his  late  father  belonged  to 
bim  as  his  father's  heir-at-law,  and  executed  the  deed 
under  that  belief  and  in  ignorance  of  the  provisions  and 
contents  of  the  deed  of  settlement ;  that  it  was  not  until 
the  month  of  November,  1857,  that  he  became  aware 
that  the  shares  did  not  devolve  upon  him.  That  in  con- 
sequence of  the  Company's  solicitors  applying  for  pay- 
ment of  the  sum  of  600/.,  the  Plaintiff  consuhed  his 
solicitors,  and  then,  for  the  first  time,  was  advised  that  he 
had  no  right  to  the  shares,  and  that  it  was  not  until  the 
actions  about  to  be  mentioned  were  commenced  against 
him  that  the  Plaintiff  became  aware  of  the  provisions  of 
the  deed  of  settlement,  or  in  particular  of  the  articles 
above  set  out. 

The  actions  just  referred  to  were  brought  by  the  De- 
fendants in  equity  against  the  Plaintiff  on  the  covenant 
to  indemnify,  contained  in  the  deed  of  the  30th  of  May, 
1853. 

The  prayer  was  that  it  might  be  declared  that  the 

Plaintiff 
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Plaihliflf  having  executed  the  indenture  of  the  SOth  of 
May,  1853^  in  ignorance  of  the  provisions  of  the  deed  of 
setilemeht  of  the  1st  of  Marchf  1841,  and  under  mis- 
apprehension and  mistake,  that  indenture  did  not  bind 
the  Piainliffy  and  that  so  far  as  related  to  th^  Plaintiff 
the  same  was  void,  and  that  the  signature  and  seal  of  the 
Plaintiff  thereto  ought  td  be  cancelled,  and  that  the  same 
might  accordingly  be  cancelled  and  erased  therefrom,  and 
that  in  the  meantime  the  Defendants  might  be  restrained 
from  proceeding  at  law. 

Mr.  Bacon  and  Mr.  Schomberg,  for  the  Plaintiff. 
Mr*  Amphktt  and  Mr.  Baggallay,  for  the  Defendants. 

They  contended  that  the  mistake,  if  any,  was  one  of 
law,  in  respect  of  which  there  could  be  no  relief,  especially 
as  the  directors  had  acted  and  contracted  liability  on 
the  faith  of  the  indemnity  of  the  Plaintiff,  or,  at  all 
events,  that  there  was  no  equitable  as  distinguished  from 
a  legal  right  to  be  relieved  from  the  contract ;  and  that 
the  ground  relied  upon,  if  valid  at  all,  would  be  so  at  a 
defence  at  law,  and  therefore  constituted  no  sufficient 
foundation  for  the  bill. 


The  Lord  Justice  Knight  Bruce. 

Whether  the  Plaintiff  has  a  case  for  relief  at  law  as 
well  as  in  equity,  I  will  give  no  opinion,  but  certainly  be 
has  a  case  for  equitable  relief,  whether  he  has  incurred 
any  legal  liability  by  executing  the  deed  or  not.  It  is 
unimportant  for  all  the  purposes  of  this  suit  whether  the 
Plaintiff  is  under  legal  liability  or  not.  I  doubt  whether 
he  is  ;  but  however  that  may  be,  it  makes  no  difference 
to  his  claim  to  relief  in  equity.  It  is  evident  that  lie 
executed  the  deed  under  a  mere  mistake  of  law  and  fact. 
Were  the  Defendants  aware  of  the  real  cifcumstances  of 

the 
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the  case  when  they  procured  the  execution  of  this  deed        looo, 
by  the  Plaintiff,  with  no  knowledge  on  his  part  of  its    Brouohton 
contents,  except  such  as  might  have  been  obtained  from  v. 

reading  it  for  the  first  time  in  the  room  ?  It  is  impos- 
sible that  the  Defendants  can  be  heard  to  say  that  they 
were  not  themselves  aware  of  the  circumstances.  Pro- 
bablyi  independently  of  the  payment  of  the  call  by 
persons  who  are  called  in  the  books  of  the  Company 
'^executors/'  I  should  have  come  to  the  same  conclusion^ 
but  that  fact  is  decisive.  The  Defendants  could  not  but 
have  known  that  the  Plaintiff  was  not  a  shareholder,  and 
they  ought  not  to  have  allowed  him  to  sign  the  deed, 
without  apprising  him  of  the  fact.  I  am  not  convinced 
that  any  damage  has  accrued  or  will  accrue  to  the  Defend- 
ants by  reason  of  the  Plaintiff  having  executed  the  deed. 
But  assuming  that  some  damage  has  accrued  or  may  accrue 
to  them,  it  is  damage  which,  with  the  knowledge  of  the 
circumstances  of  the  case,  they  have  brought,  or  will 
bring,  upon  themselves.  It  seems  to  me  a  plain  case  for 
relief,  and  the  appeal  must  therefore  be  dismissed  with 
costs. 

The  Lord  Justice  Turner. 

It  is  plain  that  this  is  a  case  both  of  mistake  and  sur- 
prise. The  Plaintiff  never  intended  to  be  bound  unless 
he  was  a  shareholder,  and  the  Defendants  never  intended 
him  to  be  bound  unless  he  was  so.  What  were  the 
circumstances  ?  He  attended  the  meeting  and  executed 
the  deed,  on  the  supposition  that  he  was  a  shareholder. 
The  mere  circumstance  that  the  Defendants  contracted 
liability  on  the  faith  of  the  Plaintiff  executing  the  deed 
makes  no  difference,  for  they  did  so  under  circumstances 
which  they  had  better  means  of  knowing  than  he  had. 
The  appeal  must  therefore  be  dismissed  with  costs. 
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1859. 


Jan.  11. 


COOK  V.  STURGIS. 


Before  The     ^T^HIS  was  an  Appeal  from  the  decision  of  Vice-Chan- 
^°^!''J'"'  cellor  Stuart,  declaring  the  Plaintiff  interested  in 

TICE8.  '  ® 

A  debtor  who  ^^^^  surplus  of  an  insolvent's  estate  in  the  hands  of  the 
had  been  dis-    provisional  assignee  under  the  insolvent's  first  insolvency, 

charged  under  *  °  «       .       i 

the  Insolvent    a(\er  payment  of  the  debts  under  the  first  insolvency. 

Debton'  Act 

made  an 

assignment  of        The  following  were  the  facts  of  the  case. 

all  his  interest 
in  the  surplus 
of  his  asseu  Oeorge  William  Dyson  at  the  time  of*  his  insolvency 

afier  payment  •f  •f 

of  his  debta,  was,  under  the  will  of  his  late  father,  Thomas  Fottrnins 
wlvenc^'^'He  ^!/^^^'  deceased,  dated  the  ISth  of  June,  1840,  and 
was  afterwards  under  an  appointment  made  pursuant  to  a  power  therein 
vent^andwas  contained,  entitled  absolutely  or  for  limited  interests  to 
discharged        real  and  personal  estate. 

under  the  In- 
solvent 

Debtors' Act.  Qn  the  1st  of  December,  1849,  all  the  property  of 
H«/</,  that  the  r     r-    / 

Court  of  Chan-  Dyson  was,  by  the  usual  vesting  order  of  the  Court  for 

dicTion"  to"d^  the  Relief  of  Insolvent  Debtors,  vested  in  the  Defendant 
cide  as  between  Sturgis,  the  provisional  assignee  of  that  Court 

the  Assignee 
in  Insolvency 

and  the  as-  By  an  indenture  dated  the  8th  of  July,  1850,  and 

signee  of  the  _^  #.  •      /•  i     t^i  •     •  rr  t^  * 

surplus,  on        made  between  Dyson  of  the  first  part,  the  Plaintiti  Moberi 

their  respective  Qook  of  the  second  part,  and  James  Cook  of  the  third 

rights  to  the  ^  ^  * 

surplus,  and  a  part,  reciting  that  the  debts  scheduled  by  Dyson  and  filed 
S!![dTSord-^  by  him  in  the  insolvency  amounted  to  36,000/.  or  there- 

ingly  in  a  suit  abouts 

intituled  by  the 

latter  against 

the  former  assignee,  and  directing  that  the  latter  should  be  at  liberty  to  apply  to  the 

Insolvent  Court  to   give  effect  to   the   declaration,  and  that  the  amount   received 

on  such  application  should  be  paid  to  the  credit  of  the  chancery  suit. 
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aboutSy  and  reciting  that  he  had  agreed  with  the  Plaintiff  1859. 
for  the  absolute  sale  of  the  inheritance  in  fee  simple 
of  and  in  the  several  messuages,  buildings,  lands,  tene- 
ments and  hereditaments  appointed  and  devised  to  him 
by  the  will  of  his  late  father,  and  also  all  that  one-third 
part  to  which  he  was  entitled  for  life  in  the  interest, 
dividends  and  annual  produce  arising  from  the  residue 
of  the  real  and  personal  estate  and  effects  of  his  late 
father,  and  all  and  every  other  the  estate  and  interests 
of  Dyson  under  the  will,  at  or  for  the  price  or  sum  of 
3,000/.,  it  was  witnessed,  that  in  pursuance  of  the  there- 
inbefore  recited  contract,  and  in  consideration  of  the 
sum  of  3,000/.  therein  expressed  to  be  paid  by  the 
Plaintiff  to  Dyson  (the  receipt  whereof  he  thereby 
acknowledged),  Dyson  released  to  the  Plaintiff  and  to 
his  heirs  the  above-mentioned  hereditaments,  to  have 
and  to  hold  unto  the  Plaintiff  and  his  heirs  for  ever 
(subject  to  the  debts  and  charges  upon  the  same  as 
thereinbefore  mentioned,  amounting  to  the  sum  of 
36,(KX)/.  or  thereabouts),  to  the  usual  uses  to  bar  dower ; 
and  by  the  same  deed  Dyson  assigned  to  the  Plaintiff 
bis  executors,  administrators  and  assigns  all  that  undi- 
vided third  part  of  and. in  the  interest,  dividends  and 
annual  produce  arising  from  all  the  residue  of  the  real 
and  personal  estate  and  effects  whatsoever  and  whereso- 
ever of  his  late  father  Thomas  Foumins  Dyson,  deceased, 
and  to  which  Dyson  was  entitled  for  life  under  his  father's 
will  or  otherwise  howsoever,  and  all  the  arrears  then  due 
thereon,  and  also  all  and  every  the  estate  and  interest  of 
Dyson,  and  to  which  he  was  then  or  might  thereafter  in 
any  manner  howsoever  become  entitled  under  the  said 
will. 

On  the  6th  of  March,  1851,  Dyson  executed  an  in- 
denture, dated  on  that  day,  and  expressed  to  be  made 

between 


Cook 

V. 
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1859.  between  himself  of  the  firat  part,  the  Defendants  John 
Henninson  and  George  Henry  Taylor  of  the  second  party 
and  the  other  persons  creditors  of  Dyson  who  should 
Sturgis.  subscribe  their  names  and  affix  their  seals  to  the  now* 
stating  indenture,  whereby  Dyson  conveyed  and  assigned 
all  his  real  and  personal  estate  unto  John  Renninssm 
and  George  Henry  Taylor^  their  heirs,  executors  or 
administrators,  in  trust  to  sell  and  convert  into  money 
the  property  thus  conveyed  and  assigned,  and  divide  tht 
net  proceeds  thereof  rateably  among  themselves  and  all 
other  the  creditors  of  Dyson  who  should  execute  or 
assent  to  the  indenture  within  three  calendar  months 
after  the  date  thereof. 

The  last-mentioned  indenture  was  also  executed  by 
John  Renninson  and  George  Henry  Taylor  and  oos 
other  creditor  of  Dyson, 

A  suit  was  instituted  by  Renninson  and  Taylor  to  set 
aside  the  deed  of  the  8lh  of  July,  1850,  but  was  compro- 
mised on  the  terms  of  the  Plaintiff  Cook  retaining  500/. 
and  3,000/.  and  interest  out  of  the  surplus,  and  of  the 
residue  of  that  surplus  being  divided  equally  between 
John  Renninson  and  George  Henry  Taylor  on  account 
of  their  interest  under  this  agreement. 

Another  Defendant  John  M^Leownan  also  claimed  an 
interest  in  the  surplus  under  a  deed  of  5th  December,  1851, 
executed  by  Dyson,  whereby  in  consideration  of  400/.  he 
assigned  all  his  resulting  interest  to  JtPLeownan, 

Shortly  before  the  10th  oi  November,  1852,  the  Plain- 
tiff having  by  purchase  become  entitled  to  the  bulk  of  " 
the  debts  of  Dyson  payable  under  the  insolvency  and 
then  remaining  unpaid,  caused  an  application  to  be  made 

to^ 
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to  the  then  Chief  Commissioner  of  the  Court  for  thd        1859. 

Relief  of  Insolvent  Debtors,  for  an  order  vesting  the      ^^^^^"^ 

Cook 
estate  and  effects  of  Dyson  in  the  Plaintiff,  upon  the  v. 

Plaintiff  paying  all  the  other  debts  and  all  costs  payable      Sturgis. 

under  the  insolvency;  and  the  Chief  Commissioner  made 

an  order  on  this  application,  referring  it  to  Mr.  DancCf 

the  Examiner  of  the  Court,  to  ascertain  what  sum  would 

be  required,  with  the  monies  in  the  Court  to  the  credit  of 

the  insolvency,  in  order  to   satisfy  the   debts  payable 

under  the  insolvency  other  than  those  payable  to  the 

Plaintiff^  and  to  pay  the  costs  of  the  insolvency.     Mr* 

Dance,  on  the  18th  of  March,  1852,  made  his  report, 

that  2,5001.  would  be  sufficient  for  that  purpose. 

In  May,  1853,  Dyson  having  af^er  the  execution  of 
the  deeds  of  the  8th  o{July,  1850,  and  the  6th  of  March, 
1851,  incurred  new  debts,  filed  a  second  petition  for  relief 
to  the  Court  for  the  Relief  of  Insolvent  Debtors,  and 
upon  that  petition  the  usual  vesting  order  was  made. 

On  the  24th  o{  April,  1854,  the  Plaintiff  caused  an 
application  to  be  made  in  a  suit  of  Dyson  v.  Hornby  to 
Vice-Chancellor  Stuart  for  an  order  for  the  payment  of 
the  2,500/.  mentioned  in  Mr.  Dance's  report  to  the 
credit  of  the  matter  of  the  insolvency  out  of  funds  which 
were  then  in  the  Court  of  Chancery  in  that  suit,  which 
had  arisen  from  the  sale  of  part  of  the  estate  and  interest 
of  Dyson  under  his  father's  will,  and  the  Vice-Chancellor 
ordered  the  payment  to  be  made  and  the  residue  of  the 
fund  to  remain  in  Court. 

Mr.  Sturgis,  as  assignee  of  Dyson  under  the  insoU 
▼ency,  appealed  to  their  lordships,  who  on  the  8th  of 
May,  1855,  discharged  the  order,  and  ordered  the  fund 

to 
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to  be  transferred  and  paid  to  the  Defendant  Sturgis  u 
assignee  under  the  first  insolvency  (a). 

On  the  12th  of  Jult/y  1855,  the  Chief  Commissioner 
made  the  following  order  in  the  matters  of  both  the  in- 
solvencies : — Upon  paying  all  debts  under  the  former 
insolvency  a  considerable  sum  remains  in  Court.  There 
are  three  claimants.  The  whole  is  claimed  by  Mr.  Cook 
under  a  deed  made  to  him.  Secondly,  by  Mr.  Taylor 
and  Mr.  Renninson  under  a  deed  made  to  them.  Thirdly, 
by  the  assignees  for  the  creditors  under  the  latter  insol- 
vency of  1853.  All  parties  interested  are  at  liberty  to 
attend  the  Court  in  this  matter  and  deliver  their  claims 
on  Tuesday,  the  22nd  day  of  July  instant,  at  11  o'clock. 

On  the  S2nd  of  July,  1856,  and  on  other  occasions, 
the  Plaintiff  attended  before  the  Commissioner,  and  re- 
quested him  to  make  a  vesting  order  of  the  surplus  in  his 
favor,  but  the  Commissioner  stated  that  he  should  pro- 
ceed to  inquire  into  the  claims  of  subsequent  claimants, 
and  deal  with  the  fund  as  he  thought  just. 

On  the  5th  of  August,  1856,  the  Plaintiff  obtained  a^ 
writ  of  prohibition  out  of  the  Court  of  Chancery,  pro- 
hibiting the  Court  for  the  Relief  of  Insolvent  Debtors 
from  adjudicating  on  or  dealing  with  the  surplus  fund  in 
that  Court  except  so  far  as  was  necessary  in  order,  under 
the  1  &  2  Vict.  c.  1 10,  s.  92,  to  give  effect  to  the  deed  of 
the  8th  of  July,  1850, 

On  the  20th  of  November,  1856,  the  Plaintiff  applied 
to  the  Court  of  Queen's  Bench  for  a  rule  calling  on  the 
Chief  Commissioner  to  show  cause  why  a  mandamus 

should 
(a)  See  7  De  G.,  M.  *  G.  1. 
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should  not  issue,  directing  him  to  make  an  order  vesting        1859. 
the  surplus  in  the  Plaintiffi  and  a  rule  nisi  was  granted, 
but  was  discharged  (a). 


Cook 

o. 

Stvrqis, 


The  Plaintiff  then  instituted  the  present  suit  against 
Mr.  Sturgis,  and  Messrs.  Renninson  and  Taylor,  and 
Mr.  M'Leownan,  praying  by  his  bill  that  Mr.  Sturgis,  as 
provisional  assignee  of  the  estate  and  effects  of  Dyson 
under  the  first  insolvency,  might  be  declared  to  be  a 
trustee  of  the  surplus  standing  in  the  Court  for  the  Relief 
of  Insolvent  Debtors  to  the  credit  of  the  first  insolvency, 
for  the  Plaintiff,  and  the  Defendants  Renninson  and 
Taylor,  according  to  their  respective  shares  and  interests, 
and  that  he  might  be  ordered  to  take  all  such  proceed- 
ings and  make  all  such  applications  to  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  the  matter  of  the  first 
insolvency,  and  to  do  all  such  other  acts  and  things  as 
should  be  necessary  for  transferring  the  surplus,  or  the 
Plaintiff's  share  thereof,  for  his  own  use,  or  for  enabling 
him  to  obtain  such  transfer,  or  otherwise  to  permit  the 
Plaintiff  to  make  use  of  his  name  for  such  several  pur- 
poses, being  sufficiently  indemnified  against  costs. 

By  the  decree  under  appeal,  dated  the  14th  of  June, 
1858,  it  was  declared,  that  the  right  to  the  surplus  of  the 
estate  and  effects  of  Dyson,  vested  in  the  provisional 
assignee,  was  assigned  by  Dyson  to  the  Plaintiff  as  pur- 
chaser thereof  by  the  deed  of  the  8th  of  July,  1850,  and 
that  under  such  assignment  the  Plaintiff  was  entitled  to 
such  surplus,  subject  to  the  right  of  the  provisional 
assignee  to  have  paid  to  him  what,  if  anything,  remained 
due  in  respect  of  3,000/.,  the  consideration  money  for 
the  assignment,  and  interest  thereon.     And  it  was  ordered 

that 
(a)  See  7  EiL  i  BL  336. 
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1859.  that  an  inquiry  should  be  made  whether  any  and  what 
part  of  the  sum  o(  SfiOOL^  the  consideration  money  men- 
tioned in  the  deed  of  the  8th  of  July,  1850«  remained 
unpaid,  and  what  amount,  if  any,  remained  due  for  prin- 
cipal money  in  respect  of  the  3,000/.,  togellier  with 
interest,  at  the  rate  of  4/.  per  cent,  per  annum,  from  the 
8th  of  July,  1850.  And  it  was  ordered,  that  the  Plain- 
tiff  should  pay  into  Court  what,  if  anything,  should  be 
certified  to  be  due  in  respect  of  such  consideration 
money  and  interest ;  and  the  Plaintiff  was  to  be  at  liberty 
to  make  such  application  as  he  might  be  advised  to  the 
Court  for  the  Relief  of  Insolvent  Debtors  in  England 
to  give  eflect  to  the  decree,  and  the  amount  which  should 
be  received  by  the  Plaintiff,  under  any  order  of  the  Court 
for  the  Relief  of  Insolvent  Debtors,  was  to  be  paid  by 
him  to  the  credit  of  the  cause.  The  decree  was  to  be 
without  prejudice  to  any  question  as  to  the  claims  of  the 
Defendants  Renninson  and  Taylor,  and  Mr.  M*Leownan, 
under  the  deed  of  the  6th  of  March,  1851,  an 
agreement  of  the  27th  of  October,  1851,  and  the  deed 
of  the  5th  of  December,  1851,  and  as  to  the  claim  of 
Mr.  Sturgis  to  the  unpaid  purchase-money  (if  any),  and 
any  of  the  parties  were  to  be  at  liberty  to  apply. 

Mr.  Malins,  Mr.  Rogers  and  Mr.  H.  R.  JBagshatoe, 

for  the  Plaintiff,  in  support  of  the  decree. 

The  Plaintiff  has  a  clear  title  to  the  surplus.  He  is  a 
purchaser  from  the  insolvent,  who,  for  valuable  con- 
sideration, put  the  Plaintiff  in  his  place  as  to  that  sur* 
plus.  It  is  admitted  that  4,000/.  constituted  that  surplus. 
As  the  assignment  was  executed  before  the  second  insol- 
vency, the  Plaintiff  must  be  entitled  to  it  irrespectively 
of  the  second  insolvency,  and  this  Court  must  have  juris- 
diction to  give  effect  to  that  title.— [2%€  Lord  Justice 

Knight 
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Knight  Bruce  :  Is  it  your  argument;  that  if  a  man 
executes  an  instrument  in  favor  of  another,  not  in  con- 
templation of  insolvency,  and  afterwards  becomes  in- 
solvent, the  title  thus  arising  must  be  .the  subject  of 
adjudication  by  the  same  jurisdiction  as  would  have 
existed  if  there  had  been  no  insolvency,  and  that  the 
subsequent  insolvency  cannot  take  away  the  jurisdiction?] 
-*That  is  our  argument.  We  say  that  the  1  &  2  Vict. 
c.  110,  s.  92  (a)  shows,  that  after  the  Insolvent  Debtors' 
Court  has  converted  and  realised  the  property  of  the 
insolvent,  and  has  paid  his  debts  and  the  costs  of  the 
insolvency,  it  ought  to  order  that  all  the  surplus  property 

shall 


1859. 


(a)  S.  92.  That  if  at  any  time 
after  any  such  acyudication  as 
aforesaid  shall  have  heen  made 
with  respect  to  any  such  prisoner 
IB  pursuance  of  this  act,  it  shall 
appear  to  the  satisfaction  of  the 
said  Court  for  the  Relief  of  In- 
solvent Debtors  that  all  the  debts 
in  respect  of  which  such  adjudi- 
cation was  made  have  been  dis- 
charged and  satisfied,  it  shall  be 
lawful  for  such  Court  upon  appli- 
cation duly  made,  to  direct  the 
warrant  of  attorney  executed  by 
inch  prisoner  under  this  act  to  be 
cancelled,  or  if  judgment  shall 
have  been  entered  up  thereon,  to 
order  satisfaction  to  be  entered  on 
aiieh  judgment,  and  the  order  of 
the  said  Court  for  entering  up 
auch  satisfaction  shall  be  a  suffi- 
cient authority  to  the  proper 
oflicer  ibr  entering  up  the  same ; 
and  that  if  in  any  case  it  shall 
appear  to  the  satisfaction  of  the 
aaid  Court  that  af\er  the  debts  of 
any  auch  prtsener  shall  have  been 
•o  discharged   and    satisfied    as 


aforesaid,  there  shall  remain  in 
the  possession,  or  subject  to  the 
control  of,  his  or  her  assignee  or 
assignees,  any  property  of  any 
kind  or  description  whatsoever, 
which  has  come  to  such  assignee 
or  assignees,  or  to  which  he  or 
they  may  claim  title  by  virtue  of 
the  order  made  in  that  behalf,  or 
otherwise  by  virtue  of  his  or  their 
office  of  assignee  or  assignees,  it 
shall  be  lawful  for  the  said  Court, 
on  application  duly  made,  to 
order  that  all  such  property  so 
remaining  as  aforesaid  shall  be 
vested  in  the  person  whose  debts 
shall  have  been  so  discharged  and 
satisfied,  or  his  heirs,  executors, 
administrators  or  assigns,  and 
such  order  shall  have  the  effect 
of  vesting  the  same  accordingly ; 
and  that  any  deed  of  release  to 
be  recorded  in  the  said  Court,  by 
irliich  any  such  debt  or  debts 
shall  be  released  or  discharged, 
shall  not  be  liable  to  any  stamp 
<luty. 
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1859.  shall  be  vested  in  the  person  whose  debts  shall  have  been 
discharged  and  satisfied,  or  his  heirs,  executors,  ad* 
ministrators  or  assigns.  But  in  the  case  of  a  dispute  at 
to  who  such  assigns  are,  it  could  never  have  been  in- 
tended that  the  jurisdiction  of  this  Court  was  to  be 
excluded  by  such  a  provision.  What  jurisdiction  would 
the  Insolvent  Debtors'  Court  have  had  to  have  called  on 
the  parties  to  this  suit  to  try  the  question  between  them 
there  ?  On  the  fact  that  the  title  of  the  insolvent  was 
prevented  from  passing  to  the  assignee  under  the  second 
insolvency  by  the  assignment  to  the  Plaintiff,  nobody 
can  suggest  a  doubt ;  and  all  that  the  decree  has  done  is 
to  declare  that  right  and  then  deal  with  the  right  in  this 
way.  It  gives  the  Plaintiff  simply  the  right  of  applying 
to  the  Insolvent  Debtors'  Court  for  the  surplus  which 
the  Court  declares  him  entitled  to,  and  orders  him  to 
bring  it  into  Court  in  order  that  it  may  then  be  dealt 
with  between  the  contending  claimants,  because  there 
are  still  rights  to  be  adjusted  between  the  PlaintiflF, 
Taylor  and  Rennison  and  M^Leownan^  and  those  rights 
are  to  be  dealt  with  in  this  Court,  which  is  the  proper 
forum  for  their  determination,  for  the  only  parties  with 
whom  the  Insolvent  Debtors'  Court  can  deal  are  the 
insolvent  and  his  creditors.  There  is  a  clear  and  ex- 
press enactment,  that  on  payment  and  satisfaction  of  the 
debts  the  surplus  shall  be  revested  in  the  insolvent  or 
his  assigns.  It  is  now  shown  by  the  report  of  Mr.  Dance 
what  amount  would  be  sufficient  to  cover  all  the  debts 
and  all  the  costs.  The  claim,  put  neatly  and  simply  in 
the  answer,  is,  that  the  assignee  is  entitled  to  the  surplus 
under  the  second  insolvency.  That  claim  is  perfectly  un- 
tenable, and  the  Vice- Chancellor's  decree  is,  we  submit, 
the  proper  one. 

Mr.  Hoffman    appeared  for   Messrs.  Rennison  and 
Taylor. 

Mr. 
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Mr.  Martin  appeared  for  the  Defendant  Mr.  Madeaw-        1859. 
nan, 

Mr.  Bacon  and  Mr.  Osborne  for  Mr.  Sturgis. 

It  is  not  necessary  for  us  to  deny  that  the  Court  has 
jurisdiction  to  declare  the  rights  of  the  parties  in  a  case 
like  this.  It  is  sufficient  for  us  to  show  that  another 
tribunal  has  jurisdiction  to  do,  and  is  in  the  course  of 
exercising  that  jurisdiction.  For  if  it  appear  that  the 
question  is  under  discussion  before  a  proper  tribunal,  there 
18  no  necessity,  and  therefore  would  be  no  propriety  in 
this  Court  interfering. — [^The  Lord  Justice  Turner: 
Was  there  not  before  the  passing  of  the  1  &  2  Vict. 
c.  110,  jurisdiction  in  this  Court  to  adjudicate  on  the 
surplus  of  insolvents'  estates?  If  so,  does  the  Act  of 
1  &  2  Vict,  take  away  that  jurisdiction  ?  There  may  be 
a  concurrent  jurisdiction  created  under  the  Act  of  1  &.  2 
Vict.^  but  does  it  take  away  the  jurisdiction  of  this 
Court?] — It  is  not  our  intention  to  dispute  the  juris- 
diction of  this  Court.  The  point  which  we  venture  to 
submit  is,  that  on  the  facts  here  appearing  the  Court 
will  not  exercise  jurisdiction,  inasmuch  as  the  case  is 
not  one  in  which  it  would  be  necessary  or  proper  that 
this  Court  should  exercise  any  jurisdiction.  There  is  no 
reason  why  any  suit  should  have  been  instituted  to  which 
Mr.  Sturgis  should  be  made  a  party.  He  is  merely  a  pub- 
lic oflScer,  having  public  duties  to  discharge,  and  owing 
his  first  obedience  to  the  Court  of  which  he  is  an  officer. 
He  can  do  nothing  without  the  Commissioner's  orders. 
He  has  done  nothing  without  the  Commissioner's  orders. 
Here  is  an  insolvency,  and  by  the  Act  of  Parliament  all 
the  estate  of  an  insolvent  is  vested  in  his  assignees  and 
under  the  control  of  the  Insolvent  Debtors'  Court.  It 
18  said  that  the  debts  are  paid  under  the  first  insolvency, 
and  that  the  time  has  come  contemplated  by  the  statute 

Vol.  III.  MM  D.J.    at 
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1859.  at  which  there  shall  be  a  revesting  of  it.  But  it  is  the 
Court  for  the  Relief  of  Insolvent  Debtors  which  alone 
can  make  what  is  called  a  revesting  order.  The  Com- 
Stokoii.  missioner  is  directed  to  make  such  an  order.  He 
is  the  only  person  to  whom  the  law  has  given  the  juris- 
diction to  make  that  order,  and  it  would  be  ioopotsible 
to  execute  an  order  that  any  other  Court  could  make 
against  the  Commissioner  of  the  Insolvent  Debtors* 
Court.  Then  there  come  various  persons  who  say  they 
are  entitled  to  the  beneBt  of  this  revesting  order.  The 
Commissioner  requires  not  unreasonably  that  each  claim- 
ant should  show  sufficient  cause  why  the  revesting  order 
should  be  made  in  his  favor.  The  Plaintiff  stands  first 
in  the  listi  and  he  says  a  vesting  order  should  be  made 
in  his  favor,  because  under  the  deed  of  1850  he  has 
become  entitled  to  all  the  surplus  of  the  insolvent's 
estate,  upon  which  it  is  suggested  before  the  Com- 
tnissioner,  that  there  are  circumstances  of  suspicion 
attending  that  deed,  upon  which  the  Plaintiff  founds  his 
title,  and,  among  other  things,  that  the  whole  money 
purported  by  the  deed  to  have  been  advanced  has  not 
been  advanced.  The  Commissioner  desires  to  have  that 
inquired  into,  and  accordingly  the  inquiry  goes  on  to  a 
certain  extent.  The  Commissioner  is  dissatisfied  with 
it.  A  day  is  fixed  upon  which  the  Commissioner  is  to 
give  his  judgment  on  the  case,  and  in  the  interval  comes 
the  writ  of  prohibition,  which  does  nothing  but  prohibit 
the  Commissioner  from  adjudicating  on  or  dealing  with 
the  surplus  fund,  except  so  far  as  is  necessary  in  order 
to  give  effect  to  the  deed  of  the  8th  of  July,  1850, 
under  the  1  &  2  Vici.  c.  110,  s.  92.  The  92nd  section 
provides,  that  if  at  any  time  after  the  adjudication  shall 
have  been  made  it  shall  appear  to  the  satisfaction  of 
the  Court,  that  all  the  debts  have  been  discharged 
and  satisfied,  it  shall  be  lawful  for  the  Court  ^*  to 
order  that  the   surplus   shall    be   vested  in   the  person 

whose 
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whose  debts  shall  have  been  so  discharged,  and  such  1859. 
order  shall  have  the  effect  of  vesting  the  same."  That 
is  the  duty  which  the  Court  casts  upon  the  Commissioner. 
The  Commissioner,  having  ascertained  that  the  debts  are 
satisBed,  is  to  make  a  revesting  order  in  favor  of  the  debtor, 
the  late  prisoner,  or  his  assigns.  Now,  the  Plaintiff  did 
not  satisfy  the  Commissioner  that  he  came  within  this  des- 
cription, and  the  Commissioner,  acting  in  the  exercise  of 
the  judicial  autliority  conferred  upon  him  by  the  Act  of 
Parliament,  could  not,  on  the  evidence  before  him,  act 
upon  the  deed  under  which  the  Plaintiff  claims. — IThe 
Lord  Justice  Knight  Bruce  :  Did  you  ask  the  Vice* 
Chancellor  for  an  opportunity  to  file  a  bill,  or  do  you  now 
ask  an  opportunity  to  file  a  bill  for  relief  against  the 
deed?] — No.  The  insolvent's  assignee  has  no  such 
task  to  perform.  What  he  has  to  do  is  to  obey  the 
directions  of  the  Commissioner.  The  writ  of  prohibi- 
tion was  issued  just  before  the  vacation,  and  was  perhaps 
irregularly  issued.  There  are  the  ordinary  means  of 
discharging  it  if  it  were  thought  necessary,  and  when  it 
was  brought  to  the  Commissioner,  all  the  Commissioner 
did  was  to  say  he  would  obey  it.  He  has  obeyed  it,  and 
will  not  make  a  revesting  order  unless  he  is  able  judi- 
cially to  decide  that  under  the  deed  Mr.  Cooi  so  re- 
presents the  character  of  an  assign  mentioned  in  the 
statute  as  to  be  entitled  to  the  revesting  order.  Your 
Lordships  have  a  case  before  you  in  which  you  on  a 
former  occasion  (a)  said  (notwithstanding  Mr.  Coolis 
ease  being  then  the  same  exactly  as  it  is  now),  that  the 
assignee  in  insolvency  is  the  person  into  whose  hands 
this  money  must  go.  All  that  the  Commissioner  has  done 
is  to  require  evidence  when,  where  and  how  the  3,000/. 
was  paid,  and  Mr.   Cooh  having  addressed  himself  to 

that 

(o)  See  JDyson  v.  Hornhy,  7  De  G.,  Mac,  4r  G.  1. 
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that  subject  failed,  as  the  evidence  shows.  He  then 
thought  that  his  remedy  was  in  the  Court  of  Queen's 
Bench,  and  he  applied  for  a  mandamus,  and  in  the 
course  of  the  argument  his  counsel  pressed  on  the 
Court  that  it  never  could  be  intended  to  give  the  In- 
solvent Court  the  power  of  deciding  between  conflicting 
claimants,  or  to  exercise  jurisdiction  over  strangers  to  the 
insolvency.  But  the  observation  appears  to  have  been 
answered  by  the  Lord  Chief  Justice,  who  said  (a), 
'*  Those  who  claim  as  heirs,  executors,  administrators  or 
assigns  of  the  insolvent  can  hardly  be  termed  strangers.** 
It  was  then  suggested  that  the  prohibition  had  the  effect 
of  preventing  the  Insolvent  Court  from  dealing  with  this 
question,  and  in  effect  rendered  it  a  mere  ministerial  duty 
to  make  the  order.  But  Lord  Campbell  said,  **The 
order  for  the  prohibition,  as  would  be  expected,  leaves 
it  quite  open  to  the  Insolvent  Court  to  say  what  effect 
ought  to  be  given  to  the  deed."  Therefore,  on  the  appli- 
cation for  the  mandamus,  that  was  the  question  sub- 
mitted to  the  Court,  whether,  the  prohibition  having  been 
then  granted,  the  92nd  section  had  made  it  incumbent 
on  the  Commissioner  of  the  Insolvent  Court  to  cxiamine 
the  Plaintiff's  claim,  and  to  decide  Judicially  whether 
it  had  been  maintained  or  not.  The  Lord  Chief 
Justice  in  his  longer  judgment  says  (&),  "  This  rule  was 
granted  with  great  reluctance  and  only  upon  the  strong 
opinion  expressed  that  the  duty  of  the  Commissioner 
could  be  shown  to  be  purely  ministerial.  But  the 
learned  argument  which  has  been  addressed  to  us  in 
support  of  the  rule  has  failed  to  show  this.  The  functions 
of  the  Commissioner  are  clearly  judicial,  not  merely  minis- 
terial. The  Insolvent  Debtors'  Court  has  first  to  dispose 
of  all  the  property  for  the  satisfaction  of  the  debts.     If  it 

appears 


(a)  26  Law  J.,  Q.  B.  127. 


(b)  7  Eil.  if  m.  373. 
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appears  that  there  is  any  surplus,  the  Court  is  to  assign  1859. 
this  to  the  insolvent,  his  heirs,  executors,  administrators 
or  assigns.  If  the  surplus  consist  of  real  estate,  must 
not  the  Commissioner  determine  judicially  who  is  heir  ? 
If  a  party  claim  it  under  an  alleged  assignment  from  the 
insolvent,  must  not  the  Commissioner  determine  judi- 
cially whether  there  is  an  assignment  giving  such  a 
title  ?  It  is  admitted  that  he  must  inquire  into  the  fact 
of  execution  if,  for  instance,  it  be  suggested  that  there 
is  a  forgery ;  and  that  he  may  inquire  which  of  two  deeds 
has  the  priority  in  date,  can  he  be  bound  to  give  effect 
to  a  deed  ministerially,  merely  because  the  deed  is  shown 
to  him?  Surely  he  must  determine  whether  the  party 
claiming  is  the  party  named  in  the  deed.  I  am  very 
glad  to  find  that  our  view  does  not  conflict  with  that  of 
the  Lord  Chancellor,  for  which  I  should  feel  the  greatest 
respect,  though  we  should  not  be  bound  by  it.  He  left 
it  to  the  Commissioner  to  decide  upon  the  effect  of  the 
deed :  we  have  no  authority  to  inquire  what  its  effect  is.*' 
Of  the  same  opinion  were  two  of  the  other  Judges. 
Therefore  the  judgment  of  the  Court  of  Queen's  Bench 
was,  that  the  question  which  had  been  raised  before 
them  was  one  which  was  then  pending  before  the  Com- 
missioner, and  that  the  Commissioner  had  full  power  to 
deal  with  it.  Is  it  not  the  same  upon  this  bill,  which 
It  filed  since  the  judgment  of  the  Court  of  Queen's  Bench 
was  delivered  ?  Are  not  your  Lordships  in  precisely  the 
same  position  as  the  Judges  were  there  ?  If  (as  we  have 
a  right  upon  the  words  of  the  statute,  and  the  effect  of  this 
decision  to  affirm)  the  Commissioner  has  power  to  deal 
with  the  subject,  why  should  it  not  be  left  to  the  Com- 
missioner so  to  deal  with  it?  It  is  not  because  this 
Court  has  jurisdiction  that  it  will  exercise  it  in  every  case. 
The  matter,  therefore,  before  your  Lordships  is  this  :  — 
There  is  a  question  pending  in  the  Insolvent  Court, 
which   has  full  power  to  determine  any  right. —  IThe 
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1859.  Lord  Justice  Turner.  Suppose  an  insolvent  were  to 
assign  bis  interest  in  one  estate  to  one,  and  his  interest 
in  another  to  some  other  person,  would  there  be  separate 
orders  as  to  the  separate  parts  so  assigned  ?] — We  appre- 
hend that  there  would. — [The  Lord  Justice  Turner. 
Does  the  Act  of  Parliament  give  the  Commissioner 
jurisdiction  to  make  an  order  that  upon  payment  of  a  sum 
of  money,  the  property  shall  be  assigned  ?] — The  Com* 
missioner  would  find  no  difficulty  in  making  such  an 
order.  If  the  Commissioner  had  found  that  Mr.  Cook 
had  only  paid  IfiOOL,  whereas  the  consideration  of  his 
having  the  assignment  was  the  payment  of  S^OOO/.,  the 
Commissioner  would  have  directed  payment  of  2fi00L 
more  before  the  re-assignment.  That  is  an  incidental 
jurisdiction  that  must  exist  in  such  a  case.  The  Act  of 
Parliament  deals  with  the  case  of  some  assign  being 
entitled,  and  some  revesting  order  being  made  in  his 
ikvor.  There  is  no  reason  to  doubt  that  the  Commis* 
sioner  would  have  dealt  with  this  matter  completely. 
All  he  required  of  Mr.  Cook  was  evidence  that  he  liad 
paid  the  price  for  which  he  said  he  bought  the  thing  be 
claimed.  That  is  all  the  Commissioner  has  ever  re- 
quired. For  these  reasons  we  contend  that  there  ought 
to  be  no  declaration  in  favor  of  the  Plaintiff  establishing 
the  validity  of  his  deed,  which  was  in  question  before  a 
competent  tribunal,  but  that  he  ought  to  have  been  left 
to  prove  his  consideration  if  he  could,  or  if  not,  to  offer 
such  terms  as  he  could  to  that  Court,  or  to  deal  with 
the  matter  in  any  other  fair  and  reasonable  way. 

Mr.  Malins  in  reply. 

TAe  Lord  Justice  Kmiout  Bruce. 

The  subject  of  contention  here  is  not  a  matter  brougls^ 
into  collision  with   die  first  insolvency.     As   I  under* 
stand  the  £icts,  all  claims  and  rights  under  the  irst 

insolvency 
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insolvency  have  been  fully  satisfied,  except  the  payment 
of  the  surplus— for  surplus  there  was — to  the  insolvent 
The  dispute  before  us  merely  relates  to  that  clear  and 
admitted  surplus ;  his  equitable  title  to  which  he  has 
dealt  with,  and  the  Plaintiff  claims  under  that  dealing. 
It  seems  that,  after  the  transaction  between  the  Plain- 
tiff and  the  insolvent  in  respect  of  this  surplus  had  been 
completed  as  far  as  contract  went,  the  insolvent  became 
insolvent  again.  That,  of  course,  did  not  take  away  the 
right  of  the  Plaintiff  to  have  an  adjudication  upon  his 
title,  exactly  as  if  there  had  been  no  second  insolvency^  the 
assignee  under  the  second  insolvency  being  only  sub- 
stituted for  the  assignor.  Accordingly  he  is  plainly 
entitled  in  this  suit  to  have  his  right  declared,  whether 
there  is  or  is  not  a  concurrent  jurisdiction  in  the  Insol- 
vent Court,  as  to  which  I  desire  to  be  understood  as 
not  saying  anything.  What  the  decree  meant  to  do  was 
to  declare  that  right. 


1859. 


It  is  said  that  the  right  under  the  instruments  under 
which  the  Plaintiff  claims  is  questionable,  but  not 
one  party  to  the  cause  has  on  any  former  occasion,  or 
has  now,  intimated  any  intention  or  wish  to  institute  any 
suit  for  the  purpose  of  relief  against  those  instruments, 
or  either  of  them,  and  it  must  be  taken,  therefore,  that 
the  Plaintiff's  title  is  in  equity  unexceptionable.  That 
title  being  proved,  it  is  our  duty  to  declare  and  act  upon 
it  so  far  as  the  nature  of  the  title  and  the  nature  of  this 
record  allow  us.     That  is  what  the  decree  intended. 


There  may  be  two  or  three  alterations  consistently 
with  the  intention  with  which  that  decree  was  made,  and 
to  these  as  I  understand  the  Plaintiff  accedes.  The 
declaration  of  the  Plaintiffs  title  will  be  modified  by  a 
reference  to  the  agreement  stated  in  tbe  bill.    And  with 

regard 
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1859.        regard   to   the   declaration   that   the  decree   should  be 
^  without  prejudice  to  certain  matters,  I  doubt  also  whether 

«.  that  exactly  expresses  what  the  learned  Judge  meant 

The  meaning  of  the  learned  Judge  was  that  it  should 
be  without  prejudice  to  any  question  as  to  the  right  to 
the  3,000/.|  the  price  contracted  to  be  paid  by  the  Plain- 
tiff, if  that  price  should  appear  not  fully  to  have  been 
paid.  It  seems  to  me,  therefore,  and  I  believe  it  to  be 
the  opinion  of  the  Lord  Justice  also,  that  that  declara- 
tion as  to  the  decree  being  without  prejudice  should  be 
altered  accordingly,  to  which  as  I  understand  the  Plain- 
tiff has  no  objection. 

• 

The  Lord  Justice  Turner. 

In  this  case  the  question  is  as  to  the  rights  of  the 
parties  to  the  surplus  under  the  first  insolvency.  This 
Court  must  originally  have  had  power  to  adjudicate  on 
the  rights  of  persons  dealing  with  insolvent  debtors  for 
the  surplus  of  their  estates.  I  cannot  think  that  the  In« 
solvent  Debtors  Act  has  taken  away  that  power.  It  may 
have  given  the  Insolvent  Debtors*  Court  a  concurrent  right 
to  adjudicate,  and,  looking  at  it  in  the  point  of  view  of 
there  being  two  Courts  with  concurrent  jurisdiction,  the 
question  seems  to  me  one  of  convenience  as  to  which  of 
the  two  Courts  can  best  administer  the  property.  Having 
regard  to  the  language  of  this  Act  of  Parliament,  I  think 
that  there  would  be  very  considerable  difficulty  in  working 
out  the  equitable  rights  of  these  parties  under  the  provi« 
sionsofthe  Act,  and  I  think,  therefore,  that  it  is  rather  a 
case  for  this  Court. 

I  think  the  decree  has  gone  a  little  too  far  in  declarinf^ 
the  Plaintiff  to  be  entitled  under  the  assignment  of  the 
8th  otJuly,  1850,  having  regard  to  the  agreement  which 
the  Plaintiff  has  himself  stated  in  the  bill  by  which  he 

bai 
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has  agreed  to  take  the  purchase-money  which  was  to  be        1859. 
given   under   that  agreementi  with   600/.  more  and  a 
moiety  of  the  surplus,  and  therefore   that  part  of  the 
decree  will  be  qualified  accordingly. 

Decree  affirmed,  with  some  modifications  not  material 
to  the  question  of  jurisdiction. 


In  the  Matter  of  SPENCE'S  PATENT. 

Jan,  12. 

rilHlS  was  the  petition  of  the  alleged  inventor  of  a  new     Before  The 
application  of  a  process  of  rolling  and  tinning  steel     ^^^^^  i^^^ 
plates  prepared  in"  puddling"  furnaces,  seeking  to  have   CHSLMspoao. 
a  patent  sealed.  iY"il7bS* 

the  LoriCAan- 

The  process  had  been  long  before  publicly  applied  to  refuse  to  teal 
steel  plates  otherwise  prepared.  **»  ■•  ^^  ®^^* 

^  i^     i^  of  guch  refusal, 

if  erroneous, 

Mr.  Malins  and  Mr.  Webster  supported  the  petition,    ^edi^bk!"^ 

whereas  the 

Mr.  Hindmarsh  and  Mr.  Drewry^  for  the  Respon-  blVpatent 
dents,  contended  that  there  was  no  novelty  in  the  alleged  ^^•^•*  ®X"y 
invention.     It  consisted  merely  in  the  application  of  a  to  dispute  IL 
well-known   process    to   an  equally  well-known  manu- 
£icture. 

The  following  cases  were  referred  to : — Re  Adamsons 

Patent  (a).  He  ToUon's  Patent  (ft),  and   Re  RusselTs 

Patent  (c). 

The 
(•)  6  De  G.,  M.  if  G.  420.  (c)  2  D^  G.  ^  J.  130. 

(6)  6  Dt  G.,  M.  i  G.  422. 
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1859. 

In  the  matter 

of  Spencb's 

Patent. 


T/ie  Lord  Chancellor  said  that  he  quite  agreed  with 
the  decisions  of  Lord  Cranworlh  in  those  cases.  If 
this  application  were  refused  and  the  Petitioner  was  right 
he  would  be  without  redress,  whereas  if  it  were  granted 
and  the  Petitioner  was  not  entitled  to  it,  the  Respondent 
would  have  a  complete  remedy.  This  would  not  be  a 
reason  for  affixing  the  seal  to  a  patent  which  was  clearly 
bad.  But  that  could  not  be  said  of  the  patent  now  before 
the  Court,  to  which  his  Lordship  thought  the  great  seal 
ought  to  be  affixed. 

Ordered  accordingly. 


BRANDON  V.  BRANDON. 

npHIS  was  an  appeal  by  the  purchasers  of  certain 
shares,  formerly  belonging  to  W,  Barnard  John 
Brandon^  in  the  property  devised  by  the  will  of  the 
testator  in  the  cause,  from  so  much  of  an  order  of  Vice- 
Chanceilor  Kindersley  as  declared  these  shares  liable  to 
repay  to  the  sureties  of  W*  Barnard  John  Brandon, 
who  had  been  receiver  in  the  cause,  the  monies  which 


Jan.  12. 
Before  The 

LoilDS  J  UB- 
TXCE8. 

A  person  ap- 
pointed in  a 
eause  to  be  r^ 
ceiver  of  the 
rents  of  the 
testator's  es- 
tate was  enti- 
tled to  some 
shares  of  that 

estate  by  des-    they  had  been  compelled  to  pay  in  consequence  of  his 

cent,  and  had      .   /.     , 
acquired  others  "C«3,UiL 

by  purchase.  Samuel 

By  deed  he 

gave  to  his  sureties  by  way  of  indemnity  a  security  on  the  descended  shares,  expressly 
excluding  the  purchased  shares,  but  without  any  expression  of  an  intention  to  exonerate 
them  from  such  liability  as  they  might  by  law  be  subject  to.     The  receiver  became 
bankrupt,  being  considerably  indebted  to  the  estate  ;  and  the  assignees  sold  his  pur- 
chased shares.     On  further  directions,  it  wan  declared  that  the  descended  and  Xk^ 
purchased  shares  were  liable  to  make  good  to  the  other  part  owners  under  the  will  s<» 
much  of  the  balance  due  from  the  receiver  as  the  sureties  were  not  liable  for,  and  fro«» 
this  declaration  there  was  no  appeal.     Held,  that  the  sureties  had  for  the  sums  paid  by" 
them  the  same  lien  on  the  receiver's  shares  as  the  other  part  owners  would  have  had, 
and  that  they  had  not  by  taking  the  security  on  the  descended  shares  lost  this  right  tm 
against  the  purchased  shares. 


Brandoh. 


CASES  IN  CHANCERY.  S25 

Samuel  Brandon,  the  testator  in  the  cause,  by  his  will,        1859. 
dated  23rd  May^  1816,  devised  and  bequeathed  his  real      ^ 
and  personal  estate  to  trustees  upon  trust  for  various  v. 

persons  in  very  numerous  shares.  The  testator  died  in 
1818,  and  this  suit  was  shortly  afterwards  instituted  to 
carry  into  effect  the  trusts  of  his  will.  By  a  decree 
made  in  1825,  it  was  declared  that  the  testator  died 
intestate  as  to  -^  of  his  estate,  and  that  so  much  of 
those  shares  as  consisted  of  freehold  estate  belonged  to 
W.  Barnard  John  Brandon  as  his  heir-at-law. 

In  March,  1827,  W.  Barnard  John  Brandon  was 
appointed  one  of  the  receivers  of  the  rents  of  the  tes- 
tator's estates,  and  in  August,  1830,  sole  receiver.  On 
Srd  September,  1830,  Brandon,  with  Stirrup,  Sheridan, 
Glover  and  Yates,  as  his  sureties,  entered  into  the  usual 
recognizance  as  a  security  for  his  duly  accounting,  the 
penal  sum  being  4,762/. 

On  28rd  April,  1839,  an  order  was  made  discharging 
Brandon  from  being  receiver,  and  referring  it  to  the 
Master  to  take  an  account  of  the  monies  come  to  and 
remaining  in  his  hands  in  respect  of  the  rents,  and  to 
state  the  total  amount  thereof,  and  to  whom  the  same 
belonged,  and  in  what  manner  and  to  whom  the  same 
ought  to  be  paid,  or  for  whom  invested. 

Some  time  before  this,  Brandon  had  become  entitled, 
by  purchase,  to  various  other  shares  in  the  testator's 
estate. 

By  a  deed  dated  4th  June,  1839,  made  between 
Brandon  of  the  one  part,  and  Stirrup,  Glover  and  Yates 
of  the  other  part,  reciting  the  will  of  the  testator,  the 
title  of  Brandon  to  the  lapsed  shares,  his  appointment 
as  reeeiverand  the  suretiship,  and  reciting  bonds  of  in- 
demnity 
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1859. 

Brandon 

V. 

Brandon. 


demnity  given  in  1830  by  Brandon  and  Sheridan  to 
Stirrup^  Glover  and  Yates  against  their  liability  in 
respect  of  the  suretiship,  and  reciting  the  title  of 
Brandon  to  certain  leasehold  property  not  part  of  the 
testator's  estate,  and  reciting  that  Brandon  had  been 
discharged  from  being  receiver,  and  that  it  appeared  that 
there  was  about  5|000/.  due  from  him,  which  it  was 
apprehended  the  sureties  would  be  called  upon  to  pay, 
and  reciting  that  Brandon,  being  desirous  to  indemnify 
Stirrup,  Glover  and  Yates,  had  agreed  to  convey  and 
assign  to  them  '*  alt  the  freehold  estates,  and  parts  and 
shares  thereof,  to  which  he  the  said  W.  Barnard  John 
Brandon  is  or  may  be  entitled,  at  law  or  in  equity,  as 
heir-at-law  of  the  said  Samuel  Brandon,  but  not  any 
such  shares  or  interests  as  the  said  W.  Barnard  John 
Brandon  may  have  acquired  by  purchase,  and  his  the 
said  W.  Barnard  John  Brandon's  share,  estate  and  in* 
terest  in  the  rents  and  profits  thereof,  and  also  the  fac- 
tory and  premises  held  by  the  said  W,  Barnard  John 
Brandon  under  or  by  virtue  of  the  hereinbefore  in  part 
recited  indenture  of  demise  of  the  27th  day  of  May, 
1836,  and  the  engines,  &c.  thereupon,  upon  the  trusts 
and  for  the  intents  and  purposes  hereinafter  mentioned, 
expressed  and  declared  of  and  concerning  the  same,** 
Brandon  then  conveyed  to  Stirrup,  Glover  and  Yates, 
in  fee,  all  the  freehold  lands  and  shares  of  lands  to  which 
*'  he  is  or  may  be  entitled  as  the  heir-at-law  of  the  said 
Samuel  Brandon^  but  not  otherwise,"  and  assigned  to 
them  the  leasehold,  upon  trusts,  which  need  not  be  spe- 
cified, for  indemnifying  them  against  their  liability  on  his 
account. 


In  January,  1840,  Brandon  became  bankrupt.  On 
the  8th  oi  July,  1840,  the  Master  made  his  report,  find- 
ing that  Brandon  was  a  defaulter  to  the  extent  of 
6,9,111,  \6s.  5d.,  and  that  he  or  some  persons  claiming 

tiirough 
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through  him  was  entitled  to  some  part  or  parts  of  that 
sum  as  heir-at-law  of  the  testator,  and  as  the  purchaser 
of  certain  shares  of  other  parties  interested  in  the  tes- 
tator's estate.  The  Master  stated  that  he  had  forborne, 
for  the  present,  to  prosecute  the  other  inquiries  on  account 
of  the  delay  it  would  occasion.  Soon  afterwards  the  Plain- 
tiff and  others  presented  a  petition  asking  that  the  sureties 
might  be  directed  to  pay  the  6,2772.  16f.  5d,  into  Court. 
On  ^th  November,  1840,  an  order  was  made  on  this 
petition  directing  the  sureties  to  pay  into  Court  4,415/. 
2s.  Id.  without  prejudice,  and  the  further  consideration 
of  the  petition  was  adjourned.  Stirrup,  Glover  and 
Yates  accordingly  paid  in  that  sum. 
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Brandon. 


On  8th  January,  1846,  Brandon's  assignees  released 
to  Glover  the  equity  of  redemption  in  the  property  com- 
prised in  the  indemnity  deed.  In  1846  Glover  pur- 
chased other  shares  in  the  property  from  other  parties. 

At  different  times  aAer  the  bankruptcy  of  Brandon, 
his  assignees  sold  to  different  persons  the  shares  which 
had  been  purchased  by  Brandon  in  the  testator's  pro- 
perty. 

In  December,  1856,  the  Master  made  his  general 
report  in  the  cause,  and  also  a  report  under  the  order  of 
23rd  of  April,  1839,  and  under  another  subsequent 
order,  which  reports  were  absolutely  confirmed. 

On  16th  of  March,  1857,  the  cause  came  on  to  be 
beard  for  further  directions.  On  28th  of  May,  1857, 
an  order  was  made  on  further  directions,  and  on  several 
petitions.  By  the  11th  clause  of  this  order  it  was  de- 
clared that  the  shares  and  interests  in  the  testator  Sa- 
muel Brandon's  estates,  to  which  on  the  23rd  of  April, 
1839,  W.  B.  J.  Brandon  was  entitled,  either  as  heir-at- 
law 
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185&.       law  or  by  purchase,  were  liable  and  bound  to  make  good 

-  to  the  other  parties  interested  in  the  testator's  estates 

Brandon  '^  ^ 

V.  the   sum  therein  mentioned,  being   the  amount  of  the 

shares  to  which  they  were  entitled  in  the  monies  doe 
from  Brandon^  after  allowing  for  the  monies  paid  by  the 
sureties.  And  directions  were  given  in  subsequent 
clauses  for  carrying  this  declaration  into  effect.  By  the 
16th  clause  the  sureties  were  ordered  to  pay  into  Court 
346/.  \ls.  5d,,  the  difference  between  what  had  already 
been  paid  in,  and  the  whole  amount  for  which  they  were 
liable  under  the  recognizance.  By  clause  74  it  was  de- 
clared that  after  making  good  to  the  other  parlies  inte- 
rested in  the  testator's  estate  the  whole  deficiency  and 
loss  occasioned  by  his  default  as  receiver,  the  shares  and 
interests  in  the  testator's  estate,  to  which  W,  B.  J, 
Brandon  was  entitled  as  aforesaid,  were  (subject  as  pro- 
vided by  the  11th  clause)  liable  as  between  his  sureties 
and  the  purchasers  of  such  shares  and  interests  respec- 
tively to  make  good  to  the  sureties  the  4,415/.  2s.  Id. 
which  had  been  paid,,  and  the  346/.  17*.  5d.,  which  they 
were  ordered  to  pay^  with  interest  at  4/.  per  cent,  from 
the  times  of  payment,  and  any  costs  properly  incnnred 
by  them  as  sureties ;  but  that  the  shares  which  W.  B.  J, 
Brandon  took  as  the  testator's  heir  at  law,  and  the  rents 
accrued  thereon  since  the  23rd  of  April,  1839,  after  satis- 
fying thereout  any  costs  to  which  Glover  was  entitled 
under  the  trusts  of  the  mortgage  of  the  3rd  and  4th  of 
June,  1839,  were,  by  force  of  that  mortgage,  primarily 
applicable  towards  making  good  the  sums  which  the 
sureties  were  so  entitled  to  be  recouped ;  and  that  any 
deficiency  after  the  application  of  those  shares  ought  to 
be  made  good  out  of  the  shares  to  which  W,  B.  J. 
Brandon  became  entitled  as  a  purchaser.  By  the  76th 
clause  a  sale  of  W.  B,  J.  Brandon's  shares,  both  de- 
scended and  purchased,  was  ordered  ;  and  by  the  77th 

clause 
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clause  directions  were  given  for  payment  of  the  purchase-        1859. 
money  into  Court,  ^^"^^^^"^ 

^  Brandon 

V. 

The  purchasers  of  the  shares  which  W.B.J.  Brandon     Brandon, 
had  acquired  by  purchase  appealed  from  the  74th  clause 
of  the  above   order,   and   the   directions   consequential 
thereon. 


Mr.  Baily  and  Mr.  Hardy ^  for  the  Appellants. 

We  admit  it  to  be  settled  that  a  surety  paying  the  debt 
is  entitled  to  the  benefit  of  all  securities  intentionally 
given  by  the  debtor  to  the  creditor,  but  no  case  goes  so 
far  as  to  decide  that  he  is  entitled  to  the  benefit  of  such 
a  right  as  the  parties  to  the  suit  have  been  declared 
entitled  to,  which  is  not  a  security  given  to  the  creditor, 
but  the  mere  result  of  an  equitable  rule,  that  a  person 
indebted  to  the  estate  shall  not  receive  any  benefit  from  it 
till  he  has  paid  his  debts.  In  Yonge  v.  Iieyn€ll(a),  the 
Court  appeared  to  consider  that  a  surety  is  not  neces- 
sarily entitled  to  everything  in  the  nature  of  a  security  in 
the  hands  of  the  creditor.  But  if  the  sureties  would 
generally  have  the  right  claimed,  we  say  that  here  they 
are  excluded  from  it  by  the  mortgage  of  1839.  By  that 
deed  a  security  is  given  on  the  descended  shares,  and  on 
a  leasehold  property,  which  did  not  come  under  the  will, 
and  on  which  therefore  there  was  not  any  lien  inde- 
pendent of  contract :  the  purchased  shares  were  expressly 
excluded.  We  submit  that  even  the  mere  taking  an  ex- 
press security  is  enough  to  do  away  with  the  general 
lien  ;  but  if  not,  the  fair  construction  of  this  deed  is,  that 
it  was  intended  that  the  sureties  should  have  a  lien  on 
the  leasehold  in  lieu  of  any  general  legal  right  on  the 
purchased  shares,  and  should  abandon  all  claim  against 
the  latter.  It  was  evidently  meant  to  leave  Brandon  at 
liberty  to  deal  with  the  purchased  shares. 

Mr. 

(a)  9  Hare,  809. 
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1859.  Mr.  Olasse  and  Mr.  Crachnallf  in  support  of  the  order 

^r^^^^      appealed  from. 

BaANDOIf  '^^ 

Brandon.  ^^^  proposition,  that  the  right  of  a  surety  paying  a 
debt  to  the  benefit  of  the  securities  held  by  the  creditor 
does  not  extend  to  a  lien  of  this  kind,  is  against  principle 
and  unsupported  by  authority.  Such  a  lien  is  a  security, 
and  the  principle  is,  that  the  surety  is  entitled  to  the 
benefit  of  every  security  held  by  the  creditor,  except  in 
the  case,  before  the  Act  19  &  20  Vict.  c.  97,  of  secu- 
rities which  are  extinguished  by  the  fact  of  payment. 
The  taking  an  express  security  does  not  by  itself  take 
away  the  general  right.  Does  a  judgment  creditor,  who 
takes  a  mortgage,  lose  thereby  his  general  lien  on  the 
debtor's  property?  The  exclusion  of  the  purchased 
shares  from  the  deed  merely  shows  that  it  was  not  in- 
tended to  deal  with  them  by  that  instrument,  but  is  no 
sufiicient  indication  of  an  intention  to  abandon  any  exist- 
ing right  against  them. 

Mr.  Baily  in  reply. 

The  Lord  Justice  Turner. 

The  sole  question  we  have  to  decide  is,  whether  the 
shares  in  the  testator's  property  which  were  purchased 
by  W,  Barnard  John  Brandon^  the  receiver  in  the  cause, 
are  liable  to  make  good  to  his  sureties  the  sums  which 
they  as  such  sureties  have  been  obliged  to  pay  in  conse- 
quence of  his  default  in  not  paying  the  balance  due  from 
him.     These  shares  have  been  declared  liable  to  make 
good  to  the  parties  to  the  cause  those  parts  of  that  balance 
for  which  the  sureties  are  not  liable,  and  from  this  decla- 
ration there  is  no  appeal.     We  must,  therefore,  consider 
that  the  shares  in  question  are  liable  to  the  parties  to  the 
suit.     The  sureties  have  paid  to  these  parties  part  of 
the  monies  due  to  them,  and  in  the  absence  of  special 

circumstances 


Brandon 

V. 
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circumstances  must  be  entitled  to  stand  in  their  place;  185&. 
prima  facie,  therefore,  the  sureties  have  a  right  against 
the  shares  in  question.  It  is  urged  by  the  Appellants 
that  the  sureties  accepted  a  security  on  the  shares  which  Brandon. 
descended  to  W.  Barnard  John  Brandon,  exclusive  of 
the  shares  which  he  had  purchased,  and  that  it  is  to  be 
inferred  from  this  that  they  intended  to  abandon  all 
claim  against  the  purchased  shares.  But  it  must  be  ob- 
served that  the  sureties  had  not  then  paid  anything; 
and  to  hold  the  indemnity  deed  to  operate  as  a  release 
of  all  the  rights  which  by  operation  of  law  the  sureties 
on  payment  would  have  against  the  other  shares,  would 
be  going  too  far,  there  being  no  words  of  release  in  the 
deed.  The  parties  may  have  thought  that  there  would 
not  be  any  necessity  to  resort  to  the  purchased  shares, 
and  may  have  intended,  therefore,  to  leave  them  subject 
to  such  liability  only  as  attached  to  them  by  law.  I  do 
not  think  that  the  mere  omission  of  them  from  the  spe- 
cific security  takes  away  the  general  right  of  the  sureties 
against  them. 

TTie  Lord  Justice  Knight  Bruce  concurred. 


Vol.  III.  N  N  D.J, 


532 


CASES  IN  CHANCERY, 


1859. 


Jnn,  21. 

Before  The 

Lord 

Chnncellor 

Lord 

Chrlmsford. 

A  testator  be- 
queathed his 
residuary  es- 
tate in  trust 
for  all  and 


STEWART  V.  JONES. 

rjpHIS  was  an  Appeal  from  the  decision  of  Vice-Chan* 
cellor  Wood,  upon  a  special  case  stating  in  sub- 
stance as  follows :  — 

Alexander  Stewart,  by  his  will  dated  the  7th  day  of 
January,  1829,  amongst  other  things  declared  the  fur- 
ther trust  of  his  residuary  estate  thus : — "  And    upon 

every  bis  chil-  further  trust  that  subject  and  without  prejudice  to  the 

dren  and  child  .      r  .r  i  i  i        •   i    r 

then  bom  and  payment  of  the  several  annual  sums  hereuibefore  men- 

tbereafter  to  be  tioned,  the  said  trustees  or  trustee  for  the  time  being  do 
being  a  son  or  and  shall  stand  and  be  possessed  of  the  said  residuary 

sons  should  ^^.^^^  monies  and  the  stocks,  funds  and  securities  in  which 
attain  the  age  ' 

of  twenty-one  the  same  shall  be  invested,  and  the  interest,  dividends 
a^dauffhter^or^  *"^'  annual  proceeds  thereof,  in  trust  for  all  and  every 

daughters  my  children  and  child  now  born  and  hereafter  to  be 
should  attain      ,  •      i    .  i    n  •       i  #. 

or  marry  under  born,  who  being  a  son  or  sons  shall  attain  the  age  of 

that  age,  m     .  twenty-one  years,  or  being  a  daughter  or  daughters  shall 

eciuai  snares  as 

tenantsin  com-  attain  that  age  or  marry  under  that  age,  and  to  be  divided 

thereshould be  ^^^^'^6"  ^"^1  amongst  them  if  more  than  one  in  equal 
but  one  such  shares  as  tenants  in  common  ;  and  if  there  shall  be  but 
whole  in  trust   ^"^  ^^^'^  child,  then  the  whole  shall  be  in  trust  for  that 

for  that  one 
child.  And 
the  testator 
declared,  that 
the  share  to 
which  each 
of  his  daugh- 
ters  on  her 
attaining  the 
age  of  twenty- 
one  years,  or  marrying  ujidor  that  age,  should  become  entitled  under  the  trusti 
aforesaid  should  be  held  by  the  trustees  in  trust  for  such  daughter  for  her  life  and 
afterwards  for  her  children.  Held  (affirming  the  judgment  of  Vice- Chancellor  Wood)^ 
that  the  children  of  a  daughter  who  died  in  the  lifetime  of  the  testator  did  not  take 
any  interest 


one  child :  provided  always  and  I  do  hereby  declare,  that 
the  annual  sums  and  share  in  the  said  trust  monies, 
stocks,  funds  and  securities  to  which  each  of  my  daugh- 
ters, on  her  attaining  the  age  of  twenty-one  years  or 
marrying  under  that  age,  shall  become  entitled  under  the 

trusts 
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trusts  aforesaid,  shall  be  held  by  the  said  trustees  or        1859. 
trustee  for  the  time  being,  upon  and  for  the  trusts,  intents      Stbwart 
and  purposes,  and  subject  to  the  powers,  provisoes  and  v. 

declarations  hereinafter  expressed  and  declared."  Then 
followed  a  declaration  of  trusts  for  the  daughters  for  life 
and  afterwards  for  their  children. 


The  testator  died  on  the  25th  of  March,  1857,  having 
had  eleven  children,  eight  of  whom  were  living  at  the 
time  of  his  death,  and  three  of  whom  died  during  his 
life.  The  three  who  died  were  a  daughter  named  Helen, 
who  had  married  Morgan  Jones,  and  two  sons,  who  both 
died  under  the  age  of  twenty-one  years  and  unmarried. 

Helen  Jones  died  on  the  25th  of  December,  1855, 
leaving  the  Defendants  Helen  Jones  and  Morgan  Jones 
the  younger,  both  infants,  her  only  children. 

The  question  for  the  opinion  of  the  Court  was — 

Whether  the  Defendants  Helen  Jones  the  younger 
and  Morgan  Jones  the  younger  took  any,  and  if  any 
what,  interest  under  the  will  ? 

The  Vice-Chancellor  Wood  decided  the  question  in 
the  negative,  and  this  was  an  appeal  on  behalf  of  Helen 
Jones  the  younger  and  Morgan  Jones  the  younger. 

Mr.  Rolt  and  Mr.  Bevir  in  support  of  the  Appeal. 

The  first  clause  must  not  be  read  or  construed  without 
the  proviso  which  governs  it,  and  which  shows  that 
with  respect  to  daughters  who  married  the  intention 
of  the  testator  was  that  the  shares  intended  for  them 
should  be  settled  so  that  on  any  daughter's  death  leav- 

N  N  2  ing 
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1859*       ing  a  child,  the  child  should  take  the  share  which  the 
daughter  would  have  taken  had  she  survived  the  testaton 

They  referred  to  the  following  cases : — Key  v.  Key  (a); 
Humphreys  v.  Howes  (Jb) ;  Willing  v.  Baine  (c)  ;  Rheeder 
V.  Ower{d);  Jarvis  v.  Pond  (e);  Tytherleigh  v.  Har- 
bin  (f) ;  Giles  v.  Giles  (g) ;  Smiih  v.  Smith  (A). 

Mr.  W,  M,  James  and  Mr.  Hetherington,  in  support 
of  the  Vice-Chancellor's  decision. 

There  was  no  lapse  to  be  provided  against  under  this 
bequest,  for  one  canon  of  construction  is,  that  where 
there  is  a  gift  to  a  class  it  does  not  admit  of  lapse,  be- 
cause the  class  is  to  be  ascertained  at  the  testator's  death. 
The  gift  here  is  of  that  description.  Another  canon  is, 
that  a  clear  gift  cannot  be  abridged  by  any  subsequent 
words  unless  they  show  an  equally  clear  intention ;  here 
the  subsequent  proviso  provides  merely  that  the  shares  of 
the  daughters  shall  be  settled,  (that  is  to  say,)  the  shares 
which  they  will  take  when  the  class  is  ascertained,  as  it 
was  to  be  at  the  testator's  death. 

The  following  cases  were  also  referred  to : — Coulthurst 
v.  Carter  (i) ;  Ive  v.  King  (A) ;   Olney  v.  Bates  (Z). 

Mr.  Bevir  replied. 

The  Lord  Chancellor. 

I  entertain  no  doubt  upon  this  case.     The  authorities 

cited 

(a)  4  De  G.,  M.  <$•  G.  73.  (g)  8  Sim.  360. 

(b)  ]  Ruis,  4-  Mi/l.  639.  (A)  8  Sim.  353. 

(c)  3  P.  Wms.  113.  (i)  15  Bear.  421. 
(«/)  3  B.  C.  C.  240.  (A)  16  Beav.  46. 
(e)  9  Sim.  549.  (/)  3  Drew.  319. 
(/)  6  Sim,  329. 
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cited  have  a  very  remote  bearing  upon  the  question.  It  I859» 
is  true  that  the  object  of  construction  is  to  ascertain  the 
intention  of  the  testator,  which  must  be  collected  from 
the  whole  will  and  the  general  scope  of  it,  but  this  scope 
must  be  ascertained  according  to  the  ordinary  meaning 
of  the  expressions  of  the  testator,  unless  there  is  some- 
thing to  control  that  meaning. 

There  cannot,  I  think,  be  any  doubt  upon  this  will. — 
[His  Lordship  read  the  clause  set  out  above  down  to 
the  words  "  provided  always."] — The  Appellants  admit, 
that  if  the  language  had  stopped  there,  there  could  have 
been  no  share  but  those  of  children  living  at  the  testator's 
death.  Then  follows  the  proviso  as  to  daughters'  shares, 
which  appears  to  me  merely  to  settle  the  shares  of 
daughters  who  would  take  under  the  preceding  gift.  For 
what  does  the  testator  dispose  of  in  this  proviso  ?  Why 
.the  shares  to  which  his  daughters  shall  become  entitled 
to  "under  the  trusts  aforesaid."  Mr.  JBevir  said  that  we 
are  not  to  look  to  the  gift  alone,  but  to  the  subsequent 
part  of  the  will  also.  I  quite  agree  with  him.  The  terms 
in  which  the  daughters'  shares  are  settled  must  be  re- 
garded, but  they  must  be  applied  to  a  share  in  existence. 

There  seems  to  me  nothing  to  alter  the  natural  con- 
struction of  words,  and  I  think  that  the  decision  of  the 
Vice-Chancellor  must  be  affirmed  and  the  appeal  dis- 
missed. 
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1869. 


Jan,  22. 

Before  The 

Lord 
Chancellor 


MADDISON  V.  CHAPMAN. 


rpHE  question  in  this  appeal  was  whether  a  gift  over 
^      contained  in  a  codicil  to  the  will  of  Thomas  Chap- 
Lord        ,y,^„  jj^j  taken  effect. 

Chelmsford 
and 

TicEf.  The  testator  by  his  will  made  in  1860^  devised  as 

A  testator  di-    f ol  1  o  ws  : — 
rected  that 
when  his 

^tta"^*^  ^^^^^  "  After  my  ftineral  and  testamentary  expenses  are  paid 
twenty-one,  by  my  executrix  hereinafter  named,  my  will  is,  that  all  my 
shouldrKr^-  lands,  houses,  tenements  and  real  and  personal  property 
Tided  into  three  situate  at  Binbrooke,  or  elsewhere,  and  of  what  nature 
his  wife,  one  ^^  li\nd  soever  (except  household  furniture  and  plate) 
^\f^4^^^^^^^  shall,  at  the  time  my  youngest  child  has  attained  the 
for  his  daughter  ag6  of  twenty- one  years,  be  valued,  and  divided  into 
•f  Hh*"^  nh^  three  equal  parts,  which  division  shall  be  made  without 
daughters  selling  the  land ;  one  to  be  for  my  dear  wife  Eve  Chap- 
fore^divisfon^  wia»,  one  part  for  my  daughter  Mary  Ann^  and  one  part 
and  leaving  no  to  my  daughter  Maria  ;  and  provided  my  daughter  Mary 
her  share  '  -^^^  wishes  to  leave  the  family  when  she  has  attained 
should begiven  the  age  of  twentv-one  years,  she  shall  have  500/.  given 

to  her  surviv-  ,  .  ,  ,      \  r        y  t^  .  •  t^ 

ing  sister;  but  to  iier,  without  paying  interest  for  the  same,  but  which 
if  either  of       gj^j^|]  j^g  accounted  for  as  part  of  her  share  at  the  time 

them  should  ^ 

die  leaving  when 

issue,  her  share 

should  be  divided  among  her  surviving  children.  He  directed  the  income  to  be  ap- 
plied to  the  support  of  his  wife,  and  the  support  and  education  of  the  children, 
"during  their  minority,  or  the  minority  of  either  of  them,"  and  that  each  daughter 
should  have  10/.  pocket-money  "during  their  minority,  or  until  division  of  the  pro- 
perty." By  a  codicil,  he  made  a  gift  over,  **hhouid  both  my  children  die  in  their 
minority^  and  leave  no  issue."  One  daughter  attained  tweniy-one,  and  died  un- 
married ;  the  other  afterwards  died  a  minor,  and  unmarried. 

Held,  thai  the  words  "in  their  minority"  could  not  be  construed  as  meaning 
"before  the  period  of  distribution,"  or  ''while  cither  of  them  is  a  minor,"  and  that  the 
gift  over  had  failed. 


Chapman. 
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when  the  general  division  is  made.     Any  money  paid        1859. 
in  as  principal,  either  from  the  bank,  from  notes  or  from     .. 

*  *^     '  ^  Maddison 

any  other  source,  shall  be  put  out  to  interest  at  the  dis-  _  v. 
cretion  of  the  trustees  hereinafter  named,  so  that  the 
property  may  not  be  diminished;  and  at  my  wife's 
decease,  her  share  of  the  above-named  property  shall  be 
equally  divided  between  my  two  children  above  named, 
share  and  share  alike.  And  provided  that  either  of  my 
two  children  above  named  should  die  before  a  division 
of  the  property  shall  have  been  made  as  above  described, 
and  having  no  surviving  issue,  then  the  part  of  the 
deceased  shall  be  given  to  her  surviving  sister;  but  if 
either  of  them  shall  die  and  leave  surviving  issue,  then 
the  part  of  her  so  d^ing  shall  be  equally  divided  amongst 
her  surviving  children  in  equal  shares  and  proportions. 
All  interest  of  money,  rents  of  lands,  houses  or  tene- 
ments shall  be  applied  to  the  support  of  my  wife,  and 
to  the  support  of  my  children  and  their  education  during 
their  minority,  or  the  minority  of  either  of  them ;  and 
likewise  that  each  of  my  daughters  shall  have  10/.  a  year 
for  their  own  pocket  money  during  their  minority,  or 
until  such  division  of  the  property  is  made  as  above 
described."  The  testator  then  bequeathed  an  annuity 
to  his  sister,  and  appointed  the  Defendants  Benn  and 
Cooke  trustees  of  \\\s  will. 

The  testator  afterwards  executed  the  following  codicil 
without  date : — "  Should  both  my  children  die  in  their 
minority,  and  leave  no  issue,  then  in  such  case  and  in 
such  case  only,  I  give  to  my  wife  £ve  Chapman  the 
whole  of  my  property  for  the  term  of  her  natural  life,  or 
80  long  only  as  she  shall  remain  my  widow ;  and  at  my 
Wife's  decease,  or  marriage,  which  shall  first  happen,  I  then 
give  to  James  Cooke  all  my  lands  and  houses  situate  at 
Sinbrooke,  but  to  be  chargeable  with  the  payment  of 

the 
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1869.        the  annuity  to  my  sister  as  above  stated;  and  the  re- 
«.  mainder  of  my  property  shall  be  at  my  wife^s  disposal." 


V, 
CUAPMAH. 


The  testator  died  in  1850.  Mary  Ann  died  in  1854^ 
having  attained  the  age  of  twenty-one,  but  never  having 
been  married.  Maria  died  in  1857,  a  minor  and  a 
spinster. 

The  bill  was  filed  by  Maria's  heiress^at-law,  claiming 
an  equitable  estate  in  fee  simple  in  possession  in  two- 
thirds  of  the  testator's  real  estate,  and  an  estate  in  fee 
simple  in  remainder  expectant  on  the  decease  of  the 
widow  in  the  other  third.  This  was  opposed  by  JEte 
Cliapman  and  James  Cooke,  who  contended  that  the  gift 
over  in  the  codicil  had  taken  effect.  The  Vice*Chan- 
cellor  decided  that  the  gift  over  had  failed,  and  made  a 
decree  directing  certain  inquiries,  which  it  is  not  neces- 
sary to  specify,  as  they  related  to  points  not  connected 
with  the  construction  of  the  instruments.  £ve  Chap- 
man and  James  Cooke  severally  appealed. 

The  Solicitor-General  and  Mr.  W,  D,  Lewis,  for  Eve 
Chapman;  Mr.  W.  M.  James  and  Mr.  Little,  tor  James 

Cooke. 

Assuming  that  "  minority*'  is  to  be  construed  in  its 
ordinary  sense,  the  expression  "  their  minority  "  does  not 
necessarily  mean  *'  their  respective  minorities,"  but  may 
quite  as  well  mean  "  while  either  of  them  is  a  minor.** 
The  words  are  not  distributive,  "  their"  refers  to  a  class, 
and  "  their  minority"  may  fairly  be  construed  as  denoting 
the  period  which  is  to  elapse  before  minority  has  ceased 
to  exist  in  the  class,  i.e,,  in  this  case  before  the  death  or 
majority  of  the  younger  child.  Importing  the  codicil 
into  the  will  and  construing  them  together,  the  scope  of 

the 
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the  combined  instruments  shows  that  this  must  have 
been  the  intention^  any  other  would  have  been  most 
capricious  and  unreasonable.  The  Court  will,  if  neces- 
sary,  make  the  words  bend  to  the  manifest  intention; 
Anon,  (a);  Pearsall  v.  Simpson  (J) ;  Kei/  v.  Key  (c) ;  Jar- 
man  on  Wilk{d);  Grey  v.  Pear8on{e),  [The  Lord 
Justice  Knioht  Bruce  referred  to  Hart  v.  Tulkif).] 


1859. 

Maddibom 

V. 

Cbapmah. 


But  we  contend  that  *'  minority**  does  not  refer  to  age, 
but  to  the  period  of  distribution.  This  is  quite  consistent 
with  popular  usage,  which  employs  **  minority"  to  denote 
the  period  during  which  a  person  has  not  the  control 
OTer  property,  and  an  examination  of  the  instruments 
leads  to  the  conclusion  that  it  is  what  was  intended. 
The  will  provides  for  the  case  of  the  death  of  "  either'' 
without  issue  "  before  a  division  of  the  property ;"  the 
codicil  for  the  death  of  "both"  "in  their  minority." 
The  words  "both"  and  "either"  are  evidently  correla- 
tive, the  will  provides  for  the  case  of  one  dying  under 
particular  circumstances;  the  codicil  evidently  was  in- 
tended to  provide  for  the  case  of  both  dying  under  those 
circumstances,  and  the  result  is  that  "  in  their  minority" 
is  synonymous  with  "  before  division."  So  in  the  clause 
as  to  pocket  money,  "during  their  minority"  and  "until 
such  division"  cannot  have  been  intended  as  alternatives; 
the  latter  must,  therefore,  have  been  introduced  as  ex- 
planatory of  the  former.  Our  view  of  the  word  "mi- 
nority" is  supported  by  the  analogy  of  the  cases  as  to 
the  use  of  "  younger  son,"  to  denote  a  son  who  does 
not  take  the  family  property,  and  by  Weddell  v. 
Mundy{g)  and  Milroy  v.  Milroy(h). 

Mr. 


(a)  2  Vent.  363. 
(6)  15  Vet.  29. 
(c)  4  De  G.y  M.  ^  G,  73. 
(</)   Vol.  \,pAO^  {2nd edit.)  \ 
444  [\U  edit.) 


(e)  6  H.o/L.  Cat.  78. 
if)  2  De  G.,  M.^G.  300. 
(g)  6  r«.341. 
{h)  14  Sim.  48. 
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1869.  Mr.  Holt  and  Mr.  jPc/i^  appeared  for  the  Plaintiflf  in 

Maddisom     suppo*"'  of  ^^^  decree,  but  were  not  called  upon. 


V. 

Chapman. 


TTie  Lord  Chancellor. 

I  cannot  help  feeling  a  strong  inclination  to  put  such 
a  construction  on  these  instruments  as  would  be  favor- 
able to  the  contention  of  the  widow,  but  the  words 
appear  to  me  to  be  too  strong  to  allow  of  our  so  doing. 
The  will  is  clearly  expressed,  so  far  as  regards  the 
objects  within  the  testator's  contemplation,  though  there 
are  events  for  which  he  has  not  provided.  The  division 
of  the  property  was  to  take  place  when  the  youngest  child 
attained  twenty-one,  and  the  testator  contemplated  the 
possibility  of  one  of  the  children  dying  under  twenty- 
one  without  issue;  but  he  does  not  seem  to  have  con- 
templated the  possibility  of  both  so  dying.  He  provides 
that  if  either  of  his  children  shall  die  before  a  division  of  the 
property  shall  have  been  made,  and  having  no  surviving 
issue,  then  the  part  of  the  deceased  shall  be  given  to 
her  surviving  sister.  He  then  provides  for  the  case  of 
the  death  of  either  of  them  leaving  issue.  He  had 
evidently  overlooked  the  event  of  both  dying  without 
issue  before  division  of  the  property,  no  provision  being 
made  for  such  an  event.  He  then  goes  on  to  provide 
that  the  income  of  his  property  shall  be  applied  for  the 
support  of  his  wife  and  the  support  of  his  children,  and 
their  education  during  their  minority,  or  the  minority  of 
cither  of  them  ;  and  that  each  of  his  daughters  shall 
have  10/.  a  year  pocket  money  during  their  minority  or 
until  the  division  of  the  property.  The  meaning  of  the 
will  taken  by  itself  is  clear,  and  there  cannot  be  any 
doubt  that  ''minority'*  is  there  used  in  its  ordinary  sense. 
The  testator, after  making  his  will,  contemplated  providing 
for  certain  events  which  might  occur,  and  on  the  happening 
of  which  he  determined  to  give  to  his  widow  a  further 

interest 
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interest  in  his  property;    and  he  accordingly  made  a 
codicil,  the  terms  of  whichi  if  we  keep  to  the  ordinary 
meaning  of  the  words,  are  perfectly  clear.     **  Should 
both   my  children  die  in   their  minority  and  leave  no 
issue,  then  and  in  such  and  in  such  case  only  I  give  to 
my  wife  £ve  Chapman  the  whole  of  my  property  for 
the  term  of  her  natural  life,  or  so  long  only  as  she  shall 
remain  my  widow,  &c."     It  is  clear  that  if  we  take  the 
words  in  their  natural  sense  this  codicil  requires  that 
both  children  should  die  under  the  age  of  twenty-one 
years  and  without  issue  before  the  gift  over  could  take 
effect.     It  was  argued,  however,  that  the  word  "  mi- 
nority" is  not  used  in  its  ordinary  sense,  but  in  a  peculiar 
sense  as  applied  to  a  class,  and  that  it  refers  to  the 
minority  of  the  whole  of  that  class.     Now  the  testator 
certainly  was  at  liberty  to  use  the  word  in  such  a  sense, 
but  in  order  that  the  word  may  be  so  interpreted  it  must 
appear  on  the  face  of  the  will  that  the  testator  intended 
80  t5  use  it.     The  Solicitor-General  contended  that  the 
codicil  must  be  read  as  part  of  the  will,  and  it  is  no 
doubt  that  it  is  proper  so  to  take  it.     Suppose,  then,  the 
codicil  to  be  incorporated  with  the  will.     If  the  will  be 
taken  alone,  there  is  a  distinction  between  minority  and 
and  the  period  before  distribution  ;  so  the  will  does  not 
support  the  Appellant's  reading  of  the  word  '*  minority.*' 
If  the  codicil,  which  contains  nothing  to  show  that  mi- 
nority is  used  in  any  but  its  ordinary  sense,  be  incor- 
porated, it  is  still  necessary  for  the  Appellants  to  find  in 
the  will  an  interpretation  of  "  minority,'*  and  the  will 
gives  no  help,  for  it  only  tends  to  show  that  the  testator 
used  the  word  in  its  ordinary  sense.     It  is,  therefore, 
impossible  to  give  to  the  codicil  the  effect  contended  for 
by  the  Appellants,  unless  the  word  ''minority"  in  the 
codicil  has  a  different  sense  from  that  which  it  has  in  the 
will.    It  was  urged,  that  the  construction  adopted  by  the 
Vice-Chancellor  makes  the  testator  dispose  of  his  pro- 
perty 


1859. 

Maddison 

V. 

Chapman. 
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1869. 

Maddibok 

V. 

Chapman. 


perty  in  a  most  unreasonable  way.  The  answer  is,  that 
the  Court  must  adhere  to  the  ordinary  meaning  of  the 
words  unless  the  doing  so  produces  a  result  so  unrea- 
sonable as  to  oblige  us  to  look  for  another  meaning,  and 
the  instrument  gives  an  indication  of  intention  such  as 
to  enable  us  to  determine  that  meaning.  Here  I  cannot 
say  what  the  testator  would  have  done  if  the  possibility 
of  the  occurrence  of  the  present  state  of  circumstances 
had  been  pointed  out  to  him,  and  I  do  not  see  any  safe 
course  but  to  adhere  to  the  ordinary  meaning  of  the 
words  used.  The  observations  of  Lord  Truro,  in  Booth 
V.  Scarisbrick  (a),  well  express  the  view  which,  I  think, 
is  to  be  taken  of  the  present  case.  ''  The  language  of 
the  clause  is  not  ambiguous,  but  is  such  as  is  in  ordinary 
use,  and  bears  a  well-known  meaning.  But  it  is  con- 
tended, that  upon  reference  to  the  other  parts  of  the  will 
an  intention  may  be  inferred,  on  the  part  of  the  testator, 
which  will  not  be  fully  carried  into  efiect  by  reading  the 
clause  in  question  in  the  ordinary  sense  attached  to  the 
language.  Such  imputed  intentions  are,  in  most  respects, 
speculative  and  uncertain;  and  where  any  are  to  be 
found  which  the  construction  of  the  clause  in  question, 
according  to  its  ordinary  meaning,  will  not  carry  into 
effect,  or  may  defeat,  it  is  more  probable  that  such  failure 
will  arise  from  the  testator  not  having  contemplated  or 
provided  for  the  very  many  events  which  may  be  sup- 
posed as  possible  to  arise  in  the  family,  than  that  he 
used  such  expressions  in  any  other  than  the  ordinary 
meaning.  The  clause  being  plain  and  simple  in  its  lan- 
guage, we  do  not  think  the  rules  of  construction,  now 
considered  as  settled,  will  warrant  the  clause  receiving  a 
construction  other  than  according  to  its  ordinary  mean- 
ing, without  its  appearing  satisfactorily  from  other  parts 
of  the  will  that  the  language  was  used  by  the  testator  in 
some  other  sense." 

I  am 

(a)  1  JLo/L.  Cos,  188. 
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I  am,  therefore,  of  opinion,  (hat  the  decree  of  the        1859. 
Vice-Chancellor  is  right,  and  that  the  appeal  must  be 
dismissed. 


Maddibon 

V. 

Chapman. 


The  Lord  Justice  Knight  Bruce. 

Adhering,  for  myself,  to  the  decisions  in  Hart  v.  TuUif 
and  Key  v.  Key^  I  find  myself  unable  to  dissent  from 
the  view  taken  by  the  Vice-Chancellor  of  the  codicil  in 
this  case.  The  first  question  is,  whether  the  words  ^^and 
leave  no  issue"  can  be  construed,  "  or  leave  no  issue." 
It  is  in  vain  to  ask  for  such  a  construction  of  the  instru- 
ment. Then  comes  the  question  as  to  the  meaning  of 
the  words  "in  their  minority."  It  is  contended  that  the 
word  ''  minority,"  as  used  in  the  codicil,  was  intended  to 
denote  the  period  to  elapse  before  the  estate  should 
become  divisible,  and  so  to  include  the  whole  time  be- 
tween the  majority  of  the  elder  daughter  and  the  death 
or  majority  of  the  younger.  It  seems  to  me  that  the 
will,  by  language  used  in  more  than  one  place,  prohibits 
such  a  construction,  and  that  "minority"  can  only  be 
read  as  referring  to  age.  Then  there  is  the  question  as 
to  the  meaning  of  ''  their."  It  was  contended  that  *^  in 
their  minority"  means  ''  while  either  of  them  shall  be  a 
minor."  If  it  be  necessary  to  refer  to  the  will  for  this 
purpose,  the  will  contains  enough  to  prohibit  such  a  con- 
struction. It  seems  to  me,  therefore,  that  the  Vice- 
Cbancellor  has  taken  a  correct  view  of  the  testator's 
meaning. 

The  Lord  Justice  Turner. 
I  concur,  and  have  nothing  to  add. 
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Nov.  23. 

Dee.  4. 

1859. 

Jan.  11,24. 

Before  The 
Lords  Jus- 
tices. 

A  ward  of 
court  married 
immediately 
on  attaining 
her  majority, 
on  the  footing 
of  a  proposal 
and  of  articles 
made  during 
her  minority, 
and  afterwards 
applied,  with 
her  husband, 
in  pursuance 
of  the  articles, 
for  a  transfer 
out  of  Court  of 
a  fund  belong- 
ing to  the  wife, 
the  wife  offer- 
ing to  be  ex- 
amined and  to 
consent  in 
Court    The 
Lords  Justices, 
differing  in 
opinion  as  to 
the  propriety 
of  a  transfer 
without  a 
settlement,  an 
order  for  pay- 
ment of  the 
dividends  was 
alone  made. 


BIDDLES  V.  JACKSON. 

fJAROLINE  BIDDLES  was  a  ward  of  court  and 
entitled  to  a  sum  of  48*3/.  Consols,  a  sum  of  96/. 
Reduced  Annuities  and  a  sum  of  cash  arising  from  di- 
vidends, all  standing  to  her  separate  account.  She  was 
also  entitled  to  a  reversionary  interest  in  other  funds. 
She  attained  her  age  of  twenty-one  years  on  the  lOih  of 
August^  1858,  and  on  the  24th  of  August^  1858,  inter- 
married with  Mr.  Jackson^  who  had,  during  her  mi- 
nority, entered  into  a  proposal  for  a  settlement,  but  which 
left  him  at  liberty  to  receive  the  funds  in  Court.  Soon 
after  the  marriage  Mr.  and  Mrs.  Jackson  presented  a 
petition  for  the  transfer  to  the  former  of  the  funds  and 
cash  in  Court. 

The  application  was  originally  made  to  the  Master  of 
the  Rolls,  who  refused  to  take  the  consent  of  the  wife  to 
a  transfer,  being  of  opinion  that,  under  the  circumstances, 
a  contempt  of  Court  had  been  committed,  and  his  Honor 
directed  a  settlement  to  be  made ;  but  it  was  afterwards 
arranged,  for  the  purpose  of  saving  the  expense  of  a 
formal  appeal  in  so  small  a  matter,  that  the  order  should 
not  be  drawn  up,  but  that  the  petition  should  be  brought 
before  their  Lordships  as  if  on  an  original  hearing. 

Mr.  Dean  in  support  of  the  petition. 

He  submitted,  that  when  an  infant  party  to  a  suit 
attains  her  majority  she  ceases  to  be  a  ward  of  court, 
and  that  she  has  a  right  to  have  her  property  in  Court, 

to 
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to  which  she  is  presently  and  absolutely  entitled,  trans- 
ferred to  her  if  sole,  or  to  her  husband  if  she  is  married, 
and^  on  being  examined  (as  she  in  this  case  offered  and 
desired  to  be)^  consents  to  have  it  so  transferred. 

He  referred  to  the  following  cases  : — Austen  v.  Hal- 
sey  (a)  ;  Ball  v.  Coutts  (J) ;  Money  v.  Money  (c) ;  Anne 
Walker's  Case(d);  Martin  v.  Foster  {e);  Hobson  v. 
Ferraby(f),  and  Lonyhottom  v.  Pearce,  heard  before 
the  full  Court  5th  March,  1858. 

Mr.  Sliffe,  who  was  counsel  in  the  last-mentioned  case^ 

at  the  request  of  the  Court  explained  the  circumstances 

under  which  the  order  was  made  (g). 

The 


1858. 


(a)  2  Sim.  4  St.  123,  n. 

(6)  1  Ve*.  if  B.  300. 

(c)  3  Drew.  256. 

{d)  LI.  Sf  G.  323. 

(e)  7  DeC,  M.  ^  G.  98. 

(/)  2  Co/.  412. 

(g)  The  reporters  have  been 
favored  by  Mr.  Stiffe  with  the 
following  note  of  tbia  case,  which 
was  not  reported  at  the  time,  not 
having  been  considered  by  tlie 
reporters  as  deciding  any  ques- 
tion of  principle  or  practice : — 

Longhnttom  v.  Pearce. 

Joirph  Heptitutallf  by  his  will, 
dated  the  25th  of  September^ 
1854,  bequeathed  the  residue  of 
his  estate  to  his  executors,  in 
trust  for  the  sole  and  separate  use 
of  Nanry  Lougbottom^  indepen- 
dently of  any  husband  with  whom 
the  might  intermany,  and  so  that 
she  might  have  the  full  use  and 
enjoyment  of  such  parts  thereof 
as  should  not  consist  of  money, 
ftocks,  funds  and  property  pro- 
ducing interest  or  income,  and  so 
that  the  interest  dividends  and 


proceeds  of  stocks,  funds  and 
securities  for  money  might  be 
paid  to,  and  received  by,  her  for 
her  separate  use,  and  her  receipts 
to  be  discharges  for  any  monies 
payable  to  her  under  the  will,  with 
a  proviso  that  the  said  Nancy 
Longbottom  should  upon  and 
after  attaining  twenty-one  have 
full  power  to  appoint,  alienate 
and  dispose  of  all  or  any  of  such 
testator's  said  residuary  estate  so 
bequeathed  for  her  benefit  by  any 
deed,  or  by  will  or  codicil,  with  a 
proviso,  that  in  case  the  said 
Nancy  Longbottom  should  not 
during  her  life  have  exercised 
such  power  of  alienating  and  dis- 
posing of  all  or  any  part  of  his 
residuary  estate,  that  all  the  said 
residuary  estate,  or  so  much 
thereof  as  should  not  have  been 
alienated  or  disposed  of  by  her, 
should  be  held  in  trust  for  all  and 
every  the  children  of  the  said 
Nancy  Longbottom  to  be  divided 
equally  between  them,  and  if  she 
should  have  no  child,  then  in 
trust  for  her  next  of  kin. 
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The  petition  stood  over  to  allow  the  Petitioners  to 
consider  whether  they  would  agree  to  a  settlement. 


The  testator  died  in  February, 
1855. 

In  March,  1855,  the  usual 
order  for  the  administration  of 
the  testator's  estate  was  ntade  at 
chambers. 

The  legatee  was  an  infant  at 
the  relative's  death,  and  orders 
were  from  time  to  time  made  for 
the  application  of  the  dividends 
of  the  residuary  estate,  which 
consisted  of  315/.  5t.  Reduced 
Annuities,  and  300/.  Consols. 

The  legatee  attained  twenty- 
one  on  the  14th  of  September , 
1857,  and  a  few  days  afterwards 
married  William  Flanders,  no 
settlement  being  executed. 

By  a  deed  dated  the  9th  of 
November,  1857,  Mrs.  Flandert 
assigned  to  her  husband  all  the 
life  interest  for  her  separate  use, 
to  which  she  was  entitled  under 
the  will,  and  under  the  power  in 
the  will  appointed  the  capital  to 
her  husband  absolutely. 

A  petition  was  presented  by 
the  husband  and  wife  for  pay- 
ment to  the  husband  of  the  funds 
in  Court  representing  the  residue. 
Mrs.  Flanders  submitted  to  be 
examined  and  consent  in  Court, 
but  the  Master  of  the  Rolls,  by 
an  order  on  that  petition,  dated 
the  23rd  of  February,  1858, 
ordered  a  proper  settlement  to  be 
executed  of  the  funds  in  Court  in 
the  usual  way,  upon  the  ground 
that  the  marriage  so  soon  after 
twenty-one  was  an  evasion  of  the 
jurisdiction  of  the  Court,  and  was 


On  a 

in  fact  a  contempt,  giving  the 
Court  jurisdiction  to  order  a 
proper  settlement  of  the  funds  in 
Court. 

An  appeal  petition  was  pre- 
sented and  heard  before  Lord 
Chtlmsford  and  the  Lords  JuS' 
tiees  on  the  5th  of  March,  1858. 

Mr.  Stiffe,  in  support  of  the 
petition  of  appeal,  contended  that 
the  jurisdiction  of  this  Court  to 
order  a  settlement  mast  cease  at 
some  period  ;  that  there  was 
no  reason  why  the  legal  period  of 
attaining  majority  should  be  in- 
definitely extended  by  this  Court, 
and  that  some  period  must  be 
fixed  when  the  tutelage  of  this 
Court  must  cease.  He  also  con- 
tended that  the  marriage  after 
twenty-one  was  not  a  contempt, 
and  that  there  was  therefore  no 
jurisdiction  to  enforce  a  settle- 
ment, or  to  refuse  to  part  with  the 
fund  with  the  consent  of  the  wife. 

Their  Lordships  ordered  that 
the  order,  dated  the  23rd  of 
February,  1858,  should  be  dis- 
charged, and  that  the  costs  of  the 
petitioners,  of  the  order  of  the 
23rd  of  February,  1858,  and  con- 
sequent thereon,  and  of  tlie  ap- 
peal and  consequent  thereon, 
should  be  taxed  as  between  soli, 
citor  and  client,  and  raised  b^  a 
sale  of  the  300/.  £3  per  Cent 
Annuities,  and  that  the  residue 
of  the  said  Bank  Annuities,  and 
funds,  and  cash,  should  be  trans- 
ferred and  paid  to  the  petitioner 
William  Flandert, 
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On  a  subsequent  occasion  the  matter  was  again  men- 
tioned to  the  Court,  the  Petitioners  having  declined  to 
make  any  settlement.  The  Lords  Justices  not  agreeing 
upon  the  point  raised  in  the  discussion,  no  order  could 
be  made  for  the  capital  to  be  transferred  out  of  Court, 
and  Mr.  Dean  then  submitted  to  take  an  order  for  the 
dividends  due  and  accruing  due  from  the  fund  in  Court 
to  be  paid  to  the  husband  during  the  joint  lives  of  him- 
self and  wife  or  until  further  order,  without  prejudice 
to  any  question,  with  liberty  to  apply^  which  was  ordered 
accordingly. 


1869. 


IHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 
cellor  Kinderslei/,  reported  in  the  4th  volume  of 
Mr.  Drewry's  Reports  (a),  holding  that   William  Ed- 


ESPIN  V.  PEMBERTON. 

Jan,  27.,  28. 

THIS  was  an  appeal  from  the  decision  of  Vice-Chan-     Before  The 

Chancellor 
Lord 
_-  ,  Chelmsford. 

ward  Browne,  one  of  the  Defendants,  was  a  bonft  fide  mu^  ^, 

'  '  ine  circum- 

purchaser,  without   notice,  of  an    equitable   mortgage,  stances  of  a 
sought  to  be  enforced  by  the  bill,  which  prayed  for  a  fore-  Seb/iuwlici- 
closure.  *®''>  *"^  P^®" 

paring  the 
mortgage  deed, 

The  equitable  morittBiQe  was  created  by  the  deposit  *"d<>^^^® 

^  o  o  -^  r  mortgagee  em- 

by   William  Augustus  Sadler  Pemberion,   one    of   the  ploying  no 
Defendants,   of   a   lease,    with    the    following    memo-  are^noTsufl^^' 
randum : —  ci^"**  *o  const!- 

// T    nr'n*        tute  the  former 
I,  William  the  solicitor  of 
the  latter,  so  as 
(fl)  Page  333.  to  affect  him 

with  notice 
of  an  incumhrance  known  to  the  solicitor. 
Notice  to  a  solicitor  is  actual  notice  to  his  client. 

Where  a  honA  fide  inquiry  is  made  for  title  deeds  on  a  mortgage  or  purchase,  and  a 
reasonable  excuse  is  made  for  their  not  being  forthcoming,  their  absence  does  not  affect 
the  purchaser  or  mortgagee  with  constructive  notice  of  an  incumbrance  created  by  the 
deposit  of  them. 

Vol.  Ill,  0  0  D.J. 
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1859.  a  I^  WiUiam  Augu$tu$  Sadler  PemberUm,  of  No.  8, 

Southampton  Street ^  in  the  county  of  Middlesex,  solicitor, 
do  hereby  acknowledge  and  declare,  that  as  a  considera- 
tion and  inducement  to  Mr.  John  Etpin,  of  No.  60, 
Bedford  Row,  in  the  county  of  Middlesex,  solicitor,  to 
advance  me  the  sum  of  300/.,  and  previously  to  his  ad- 
vancing the  same,  I  did  agree  to  charge,  and  in  pur- 
suance  of  that  agreement  I  do  hereby  charge,  and  for 
myself,  my  heirs,  executors  and  administrators  do  agree 
to  do  and  execute  any  act  and  deed  that  shall  by  the  said 
John  JEspin,  his  executors,  administrators  or  assigns,  or 
his  or  their  counsel,  be  reasonably  required  or  deemed 
necessary,  for  the  better  and  more  effectually  charging 
by  assignment  or  otherwise  the  lease  of  certain  premises 
situate  and  being  No.  8,  Southampton  Street  aforesaid, 
from  his  Grace  the  Duhe  of  Bedford  to  James  Mallock, 
Esq.,  dated  the  27th  day  oi  March,  1843,  and  the  assign- 
ments of  such  leases,  dated  respectively  the  Slst  day  of 
December,  1856,  and  the  2nd  day  of  January,  1854,  on 
being  required  by  the  said  John  Espin,  his  executors, 
administratora  or  assigns,  to  give  such  further  security. 
As  witness  my  hand  this  11th  day  o(  January,  1855. 

.  "  Wm,  Aug.  Sadler  Pemberton/* 

At  the  same  time  Mr.  Pemberton  signed  and  delivered 
to  the  Plaintiff  his  promissory  note  for  300/.,  dated  the 
11th  o{  January,  1855,  payable  three  months  after  date. 

On  the  delivery  to  the  Plaintiff  of  the  above  docu- 
ments, the  Plaintiff  paid  to  Mr.  Pemberton  300/.,  less 
the  interest 

The  promissory  note  was  several  times  renewed,  and 

the  last  renewed  note  fell  due  on  the  9th  of  August, 

1857,  when  it  was  dishonoured. 

On 
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On  the  9th  of  November,  1857,  the  Plaintiff  called  at 
Mr.  PembertorCs  of&ce,  and  saw  Mr.  Moojen,  who  was 
stated  to  be  a  partner  with  Mr.  Pemberton,  and  who  told 
the  Plaintiff  that  an  assignment  had  been  made  of  the 
lease  to  Mr.  Browne^  one  of  the  Defendants.  This 
assignment  was  dated  the  8th  of  September,  1857,  but 
was  not  registered  in  the  Middlesex  Registry  Office  till 
the  l@th  of  November,  1857.  The  attesting  witnesses 
to  its  execution  were  clerks  to  Mr.  Pemberton,  and  the 
bill  charged  that  in  fact  at  the  time  of  the  assignment 
the  Defendant  Browne,  by  himself  or  his  solicitors,  who, 
in  the  said  transaction,  were  Mr.  Pemberton^s  firm,  or 
some  members  of  that  firm,  had  notice  that  the  lease 
and  assignment  were  in  the  Plaintiff*s  possession  as  a 
security. 


1859. 


The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  Plaintiff  was  entitled  to  an  equitable  mortgage 
on  the  premises  comprised  in  the  indenture  of  lease  of 
the  20th  of  March,  1343,  and  on  the  lease  and  the 
assignment  thereof  delivered  to  him  as  aforesaid  for  300/. 
and  interest,  in  priority  to  any  claim  of  the  Defendant 
Browne,  or  any  other  person  claiming  under  the  De* 
fendant  Pemberton,  and  that  the  Defendant  Browne 
might  be  decreed  to  deliver  up  the  assignment  to  him 
of  the  said  lease  and  premises ;  and  the  bill  also  prayed 
for  the  usual  accounts,  and  for  a  foreclosure  and  assign- 
ment. 


The  case  made  by  the  answer  of  Browne  was,  that  he 
attained  twenty-one  years  on  the  21st  oi  January,  1857; 
that  within  or  about  a  month  after  that  time  the  De- 
fendant Pemberton  (who  was  his  stepfather  and  to  whom 
he  was  then  articled)  applied  to  him  for  a  loan  of  1,500/. 
to  relieve  him,  as  he  alleged,  from  a  temporary  difficulty. 
That  he  then  offered  Browne  as  a  security  for  such  loan, 

OO  2  a 
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a  bill  of  sale  of  the  furniture  then  on  the  premises. 
No.  8,  Southampton  Street  aforesaid,  and  also  an  assign- 
ment of  the  lease.  That  Browne^  being  desirous  of  com- 
plying with  the  request  of  Pemberton  and  of  relieving 
him  from  the  difficulty  under  which  he  represented  him- 
self to  be  labouring,  borrowed  1,500Z.  from  the  North 
British  Insurance  Company  on  the  security  of  an  annuity 
and  of  a  reversionary  interest  to  which  Browne  was 
entitled,  and  that  the  sum  of  1,500Z.  having  been  paid  to 
him  on  the  S^th  of  Apil,  1857,  he  by  a  cheque  paid 
that  amount  into  the  bank  of  Messrs.  Dixon,  the  then 
bankers  of  Pemberton,  to  his  credit.  That  the  cheque 
was  paid,  and  that  500/.,  part  of  the  1,500/.,  was  the 
consideration  paid  by  Browne  for  the  assignment  of  the 
lease.  That  Browne,  upon  advancing  the  1,500/.  to 
Pemberton,  and  repeatedly  afterwards,  requested  him  to 
execute  to  Browne  an  assignment  of  the  lease,  together 
with  a  bill  of  sale  of  his  furniture,  and  that  the  bill  of 
sale  was  executed  in  August,  1857,  to  secure  1,000/.  of 
the  1,500/.,  but  that  Browne  was  unable  to  obtain  from 
Pemberton  any  assignment  of  the  lease  until  September, 
1857.  That  the  difficulties  and  pecuniary  embarrass- 
ments of  Pemberton  having,  in  the  meantime,  become 
more  known  to  Browne,  he  then  required  that  the 
lease  should  be  assigned  to  him  absolutely  for  500/., 
part  of  the  1,500/. ;  that  accordingly  the  assignment 
was  executed,  and  was  then  in  Browne's  possession, 
and  that  at  the  time  of  its  execution,  and  frequently 
before,  he  applied  to  the  Defendant  Pemberton  for 
the  lease,  and  that  he  upon  all  such  occasions  told 
him  that  he  had  mislaid  it,  but  would  look  for  it  and 
hand  it  to  him.  That  Pemberton  never  stated  or  hinted 
to  Browne,  or  gave  him  the  least  reason  to  believe  or 
suppose  that  he  had  deposited  the  lease,  or  any  assign- 
ment thereof,  with  the  Plaintiff  or  any  other  person. 
That  when  Pemberton  executed  the  assignment  of  the 

8th 
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8tb  oi  September^  1857,  Browne  again  asked  him  for  the  1859. 
lease,  and  he  stated  that  he  had  not  then  got  it  with  him, 
but  would  bring  it  the  next  time  he  came.  Browne 
denied  that  Pemberton  &  Co.,  or  any  member  of  that 
firm,  or  Mr.  Moqjen  were  or  was  his  solicitors  or  soli- 
citor in  the  transactions  relating  to  the  assignment.  He 
said  that  he  had  no  solicitor  to  act  for  him  in  those  trans- 
actions, but  had  received  the  assignment  from  Pemberton 
already  prepared  and  engrossed  and  after  the  same  had 
been  executed  by  him. 

Mr.  Glasse  and  Mr.  T.  H.  Terrell  in  support  of  the 
appeal. 

In  the  first  place  the  Defendant  must  be  postponed  by 
reason  of  his  negligence  in  not  obtaining  the  deeds.  In 
the  next  place  he  had  notice  of  the  Plaintiff's  security, 
and,  consequently,  took  subject  to  it,  for  Pemberton^ 
who  acted  as  his  solicitor,  had  of  course  notice  of  the 
prior  security  given  by  himself. 

They  referred  to  Hewitt  v.  Loosemore  (a) ;  Le  Neve 
V.  Le  Neve(b);  Hiern  v.  Mill{c)\  Worthivgton  v. 
Morgan  {d) ;  Kennedy  v.  Green  (e)  \  Dryden  v.  Frost  (/) ; 
Tylee  v.  Webb  (g). 

Mr.  Baily  and  Mr.  Beales,  for  the  Respondents, 
referred  to  Plumb  v.  FluUt  (A) ;  Martinez  v.  Cooper  (i). 


Mr.  T.  H.  Terrell  in  reply. 


Judgment  reserved. 


The  Lord 


(fl)  9  Hare,  449.  (/)  3  My/.  ^  Cn  070. 

(6)  3  Atk.  646.  (g)  6  Heav.  552. 

(c)  13  Vet.  119.  (A)  2  Ami.  432. 

(d)  16  Sim.  547.  (t)  2  Rati.  108. 
(f)  3  MyL  i  K.  699. 
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^^^^  The  Lord  Chancellor. 

8?iN  rpi^^  question  in  this  case  is,  whether  the  Plaintifl^  the 

PiMBEHTON.   equitable  mortgagee  by  the  deposit  of  the  lease  of  a 

house,  is  entitled  to  a  priority  over  the  Defendant  Broume^ 

who  subsequently  acquired  the  legal  estate  by  an  assigii- 

nient  of  the  lease. 

This  question  depends  upon  whether  the  Defendant  is 
a  bon&  fide  purchaser  for  value  without  notice  either 
actual  or  constructive  of  the  Plaintiff's  prior  incum- 
brance. On  the  part  of  the  Plaintiff  it  is  objected  that 
the  Defendant  Browne  is  not  a  purchaser  for  valuable 
consideration,  but  that  his  assignment  was  merely  color- 
able. There  is  no  doubt  that  Browne^  who  was  a  young 
man  and  the  stepson  of  the  other  Defendant  Pembertan, 
was  induced  by  him  to  advance  him  a  sum  of  1|500/.| 
which  was  borrowed  for  the  purpose  from  the  Briiiih 
Insurance  Company, 

At  the  time  of  the  advance,  which  was  in  April,  1857, 
it  was  agreed  that  Browne  was  to  receive  a  security 
upon  the  house  and  upon  the  furniture  in  it ;  accordingly, 
in  August,  1857,  a  bill  of  sale  of  the  furniture  and  goods 
in  the  house  was  executed  by  Pemberton  to  secure 
1,000Z.  of  the  amount  advanced.  This  bill  of  sale  is  of 
an  extraordinary  character,  and  was  evidently  intended 
to  answer  the  double  purpose  of  allowing  Browne's  step- 
father and  his  mother  to  enjoy  the  use  of  the  furniture, 
and  at  the  same  time  to  enable  Browne^  at  a  very  short 
notice,  to  take  possession.  It  probably  would  not  have 
been  available  against  Pemberton*s  creditors.  It  was, 
however,  clearly  intended  to  carry  out  the  agreement 
entered  into  at  the  time  of  the  advance  of  the  1,500^, 
and  was  registered  within  twenty-one  days  of  its  execution, 
according  to  the  provisions  of  the  Act  of  Parliament 

The 
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The  assignment  in  question  was  executed  on  the  8th        1859. 
September,  1857.     It  is  said  to  have  been  intended  that  a      ^"^^^ 
mere  security  should  be  given  upon  the  lease,  but  that  «. 

Browne  determined  upon  having  an  absolute  assignment  !***«»«*«>■• 
in  consequence  of  his  knowledge  of  the  embarrassed  cir- 
cumstances of  Pemberton,  and  this  is  mentioned  as  one 
of  the  grounds  of  suspicion  against  the  deed.  To  my 
mind,  however,  it  has  rather  a  contrary  effect.  If  the 
whole  transaction  were  colorable  there  seems  no  reason 
why  any  knowledge  of  Pemberton  s  circumstances  should 
have  altered  the  character  of  it.  If  it  were  really  in- 
tended to  make  Browne  safe,  the  reason  of  the  change  is 
explained  at  once. 

It  is  also  objected  to  the  deed  that  it  represents  the 
transaction  as  if  the  advance  of  the  money  were  made  at 
the  time  of  its  execution,  and  that  there  is  a  receipt  for 
the  consideration-money  indorsed.  I  do  not  think  that 
there  is  anything  in  these  objections.  The  form  of  the 
deed  is  an  ordinary  one  where  the  consideration-money 
has  been  previously  advanced,  and  the  receipt  indorsed 
is  a  mere  acknowledgment  that  the  money  has  been 
received.  It  is  hardly  necessary  to  notice  the  observa- 
tion, that  the  attesting  witnesses  were  not  called  by  the 
Defendant,  as  it  affects  the  proof  of  the  deed  and  not  the 
deed  itself,  and  there  is  no  question  as  to  its  execution 
nor  is  it  necessary  to  notice  the  objections  as  to  the  delay 
in  stamping  and  in  registering  the  deed,  which,  if  they 
are  of  any  effect  in  the  case,  are  attributable  to  Pemberton 
and  cannot  affect  Browne.  I  think  there  is  nothing  to 
impeach  the  title  of  Browne  to  be  considered  a  boma  fide 
purchaser  for  valuable  consideration. 

The  next  question  is  whether  the  Defendant  Browne 
had  notice  of  the  Plaintiff's  prior  incumbrance.  This 
will  mainly  depend  upon  whether  Pemberton  is  to  be 

considered 
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1869.        considered  as  the  solicitor  of  Browne  in  the  transactioni 

^^^1^^^*^^      and  whether  as  he  of  course  knew  of  the   PlaintiflTs 

V.  incumbrance,  his  knowledge  can  be  imputed  to  Browne. 

Pemberton. 

The  notice,  which  a  client  is  supposed  to  receive 
through  his  solicitor,  is  generally  treated  as  constructive 
notice.  I  think  it  would  tend  very  much  to  clearness  in 
these  cases,  if  it  were  classed  under  the  head  of  actual 
notice.  The  notice  which  affects  the  principal  through 
a  solicitor  does  not  depend  upon  whether  it  is  commu- 
nicated to  him  or  not.  If  a  person  employs  a  solicitor, 
who  either  knows  or  has  imparted  to  him  in  the  course 
of  his  employment  some  fact  which  affects  the  transaction, 
the  principal  is  bound  by  the  fact,  whether  it  is  commu- 
nicated to  or  concealed  from  him.  Constructive  notice, 
properly  so  called,  is  the  knowledge  which  the  Courts 
impute  to  a  person  upon  a  presumption  so  strong  of  the 
existence  of  the  knowledge,  that  it  cannot  be  allowed  to 
be  rebutted,  either  from  his  knowing  something  which 
ought  to  have  put  him  upon  further  inquiry,  or  from  his 
wilfully  abstaining  from  inquiry,  to  avoid  notice.  I 
should  therefore  prefer  calling  the  knowledge  which  a 
person  has,  either  by  himself  or  through  his  agent,  actual 
knowledge;  or  if  it  is  necessary  to  make  a  distinction 
between  the  knowledge  which  a  person  possesses  himself, 
and  that  which  is  known  to  his  agent,  the  latter  might  be 
called  imputed  knowledge. 

Was  Pemberton  then,  who  came  to  the  transaction 
with  a  perfect  knowledge  of  the  Plaintiff^s  incumbrance, 
the  solicitor  of  Browne  ?  I  find  it  very  difBcult  to  accede 
to  the  proposition,  however  high  may  be  the  authority  from 
which  it  proceed,  that  where  a  mortgagor  is  himself  a 
solicitor,  and  prepares  the  mortgage  deed,  the  mortgagor 
employing  no  other  solicitor,  the  mortgagor  must  be  con- 
sidered to  be  the  agent  or  solicitor  of  the  mortgagee  in 

the 
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the  transaction.     I  think  that  there  ought  to  be  some  con-        1859. 
sent  on  the  part  of  the  mortgagee  to  constitute  this  relation      ^"^T"^*^^ 
between  them.     If  the  mortgagee  is  imprudent  enough  v. 

to  entrust  his  interests  to  the  mortgagor,  being  a  solicitori  PEMBERxofi. 
he  may  do  so  and  take  all  the  consequences.  But  he  may 
not  desire  to  have  any  solicitor,  considering  himself 
equal  to  his  own  protection ;  and  if  he  omit  to  communi- 
cate this  to  the  mortgagor,  who  is  preparing  the  mort- 
gage deed,  the  omission  seems  scarcely  sufficient  to  con- 
stitute the  mortgagor  his  solicitor. 

But  if  the  mortgagor,  under  these  circumstances,  be- 
comes the  solicitor  of  the  mortgagee,  it  is  hardly  possible 
to  stop  short  of  applying  all  the  consequences  of  the 
relation,  and  to  refuse  to  impute  the  knowledge  which 
the  mortgagor  possesses  to  his  client  the  mortgagee. 
You  cannot  escape  from  this  conclusion,  unless  you 
apply  the  principle  of  the  case  of  Kennedy  v.  Greeny  and 
exclude  this  particular  knowledge,  because  the  mortgagor 
was  committing  a  fraud  in  the  transaction,  which  he 
could  not  be  presumed  to  communicate.  But  I  have 
already  shown  that  imputed  knowledge  does  not  depend 
upon  whether  it  is  communicated  or  not,  and  therefore 
the  presumption  of  non-communication  does  not  seem  to 
be  the  proper  principle  to  apply.  1  would  rather  say  that 
the  commission  of  the  fraud  broke  off  the  relation  of 
principal  and  agent,  or  was  beyond  the  scope  of  the 
authority,  and  therefore  it  prevented  the  possibility  of 
imputing  the  knowledge  of  the  agent  to  his  principal.  I 
think  that  Pemherton  was  not  the  solicitor  of  Browne  in 
the  assignment,  as  there  is  not  only  no  proof  of  consent 
that  he  should  act  in  that  capacity,  but  something  ap- 
proaching to  proof  of  the  contrary. 

This  brings  me  to  the  only  remaining  question,  whe- 
ther Browne  must  be  presumed  to  have  had  constructive 

notice 
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notice  of  the  Plaintiff's  incumbrance,  in  consequence  of 
his  not  having  made  proper  inquiries  respecting  the 
deeds.  And  here  it  appears  to  me  that  the  case  of 
Hewitt  V.  Laosemare  is  a  clear  and  distinct  authority  in 
his  favor.  It  is  said  that  Vice-Chancellor  I\tmer  in 
that  case  laid  down  a  new  doctrine  when  he  held  thai 
**  Where  a  bon&  fide  inquiry  is  made  for  the  deeds,  and 
a  reasonable  excuse  given  for  their  not  being  forthcoming, 
there  is  no  ground  for  imputing  the  knowledge  which  a 
further  and  a  fuller  inquiry  might  have  imparted,**  and 
that  the  decision  had  not  given  satisfaction  to  the  pro- 
fession. It  appears,  however,  that  the  Vice-Chancellor 
founded  himself  on  a  long  course  of  prior  authorities,  the 
whole  of  which  he  examined  with  his  usual  care,  and 
only  arrived  at  his  conclusion  after  a  full  examination  of 
them  all.  His  judgment  is  in  accordance  with  the  former 
decisions,  and  it  will  govern  mine  in  this  case,  as  it  ap- 
pears to  me  that  the  inquiry  by  Broume  excludes  the 
suppostion  that  he  designedly  abstained  from  making 
any,  for  fear  of  learning  something  adverse  to  the  title, 
and  the  answer  which  he  received  was  a  sufficient  excuse 
to  induce  him  not  to  pursue  the  inquiry  further.  The 
case,  indeed,  bears  a  singular  resemblance  to  that  of 
Plumb  V.  Fluitt,  which  has  been  followed  in  the  various 
cases  mentioned  in  Hewitt  v.  Loosemore. 


It  is  said  that  this  case  is  of  great  importance  to  the 
commercial  world,  and  that  the  doctrine  which  it  asserts 
will  alarm  bankers  and  others,  who  have  advanced  their 
money  on  the  deposit  of  deeds,  and  who  will  find  them- 
selves exposed  to  the  danger  of  having  their  securities 
affected  by  secret  assignments.  But  the  only  effect  of 
such  a  doctrine  (if  it  really  were  new),  would  be  to  pre- 
vent persons  obtaining  advances  of  money  with  such 
facility  on  the  deposit  of  their  deeds,  and  whether  any 
great  mischief  would  result  from  a  check  being  given  to 

equitable 
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equitable  mortgages  of  this  description^  may  be  question*        1859. 
able. 


The  law  has  however  been  settled  for  many  years,  at 
least  from  the  time  of  the  decision  in  Plumb  v.  FluiU{a\ 
now  more  than  sixty  years  ago,  and  it  has  not  (I  believe) 
been  found  that  it  has  prevented  persons  advancing  their 
money  upon  such  a  security.  But  considerations  such 
as  these  ought  to  have  no  effect,  except  as  a  caution 
against  laying  down  any  new  law  upon  the  subject* 
Whatever  may  be  the  consequences,  I  am  bound  to 
follow  the  course  of  prior  decisions,  and  they  lead  me 
without  doubt  to  the  conclusion,  that  there  was  no  such 
gross  negligence  on  the  part  of  the  Defendant  Browne^ 
in  not  pursuing  the  inquiries  which  he  made,  as  will  raise 
a  presumption  of  notice  of  the  Plaintiff's  incumbrance, 
and  therefore,  agreeing  with  Vice-Chancellor  Kindersley^s 
judgment,  I  must  dismiss  the  appeal. 

Appeal  dismissed  with  costs. 

(a)  2  Ami.  432. 


EspiK 
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1859. 


Jan,  28. 


In  the  Matter  of  the  10  &  11  Vict.  c.  96;  and 

In  the  Matter  of  the  Trusts  of  the  Estate  of  ABRAHAM 

KIRKMAN,  deceased. 

Before  The    rpHIS   was   an  appeal   from   the   decision   of  Vice- 

T1CE8.  Chancellor  Wood,  upon  a  petition  under  the  Act 

A  fund  was  be-  for  the  Relief  of  Trustees;  and  the  question  was  as  to 

^nuSVo^r  a"^°  ^'*®  construction  to  be  put  upon  the  will  of  AbraJiam 

daughter  of  the  Kirkman, 
testator  for  life, 

death  for  her  ^y  ^^®  ^^''>  which  was  dated  the  2nd  of  November^ 
husband  for      179^^  the  testator  gave  3,000Z.  upon   trusts  for  invest- 

his  Hfe,  and  ,  /.     •         .  i-   •  t       i  i 

after  the  death  nient    and     payment    of   the    interest    dividends    and 

f^^^^h^d'^^^^h'*  annual  produce  to  his  deiughiev  Harriett  Kir kman^  (or 
ter's  children  her  life  for  her  separate  use,  and  after  her  decease  upon 
iTvineaTher  ^  ^^^^^  ^^  permit  any  husband  whom  she  might  leave  sur- 
decease  viving  her  to  receive  and  take  the  interest  dividends  or 

the  children  of  yearly  proceeds  for  his  life,  and  after  the  decease  of  such 

such  children  survivor,  then  upon  trust  to  transfer  and  dispose  of  the 
as  should  be  . 

dead,  such        said  sum  of  3,000/.,  or  the  trust  funds  or  securities  upon 

children  to  which  the  same  should  be  invested,  unto  and  amongst  all 
have  their  '  *=* 

parent's  shares  and  every  the  children  of  the  said  Harriett  Kirkman  who 
there  should  should  be  living  at  the  time  of  her  decease,  equally  to  be 
be  no  such  divided  between  them  if  more  than  one,  share  and  share 
child,  in  trust    sMke,  and  the  child  or  children  of  such  of  them  as  should 

to  transfer  the  ]jq  ^\^q^  j^^^j  i,^  nianner  aforesaid,  such  child  or  children 
fund  to  all  the  .  ,  , 

testator's  chil-  to  have  his,  her  or  their  father's  or  mother's  share  only; 
should  be  then  ^"^  ^^  Harriett  Kirkman  should  leave  no  such  child  or 

living  equally  grandchild 

and  the  chit- 

dren  of  such  of 

them  as  should  be  dead^  such  children  to  have  their  parent's  share  only.    Held^  dubitante, 

L.  J.  Turner^  that  under  the  last-mentioned  clause,  only  such  grandchildren  of  the 

testator  took  as  survived  the  tenant  for  life. 


CASES  IN  CHANCERY.  559 

grandchild  living  at  her  decease,  then  the  trustees  were,  1859. 
immediately  after  the  decease  of  the  said  Harriett  Kirk-  Jr^^^^^^f 
man  and  of  such  husband  as  she  should  leave  surviving  Trust. 
her  as  aforesaid  (if  any),  to  assign  and  transfer  the  3,000/.^ 
or  the  funds  and  securities  in  which  the  same  should  be 
invested,  unto  and  amongst  all  and  every  the  testator's 
other  children  who  should  be  then  living,  equally  to  be 
divided  amongst  them  if  more  than  one,  share  and  share 
alike,  and  the  child  or  children  of  such  of  them  as 
should  be  then  dead  in  manner  aforesaid,  and  such  child 
or  children  to  have  his,  her  or  their  father's  or  mother's 
share  only.  And  the  testator  also  gave  to  his  execu- 
tors the  further  sum  of  3,000/.  upon  and  for  the 
like  trusts  for  the  benefit  of  his  the  testator's  daugh- 
ter Anne  (afterwards  the  wife  of  David  Davies)  and 
any  husband  she  might  leave  surviving  her  and  her 
children  or  grandchildren ;  and  in  case  of  her  dying 
without  leaving  any  child  or  grandchildren  for  his  the 
testator's  other  children  living  at  her  decease,  and  the 
child  or  children  of  such  of  them  as  should  be  then  dead 
in  the  same  manner  in  every  respect  as  the  said  testator 
had  thereinbefore  mentioned  and  directed  with  respect  to 
the  3,000/.  given  to  his  executors  in  trust  for  the  benefit 
of  Harriett  Kirkman. 

The  testator  died  on  the  7th  of  Aprils  1794,  leaving 
nine  children,  viz.,  Jacob  Kirhman,  Charlotte  Wheatley, 
Joseph  Kirkman,  Abraham  Kirkman,  Harriett  JBolger^ 
Frances  Johnson,  Anne  Davies,  George  Frederick  Kirk^ 
man  and  Maria  Kirkman.  Three  of  these  children, 
viz.  Jacob  Kirkman,  Charlotte  Wheatley  and  George 
Frederick  Kirkman,  died  in  the  lifetime  of  Anne  Davies 
without  issue. 

Anne  Davies  died  on  the  24th  of  February,  1858,  a 
widow,  and  without  ever  having  had  any  child,  leaving 

the 
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1859.       the  testator's  only  surviving  daughter  Maria  Kirhmta 
2  ,      and  the  issue  of  four  deceased  children,  namely^  the  issue 

Tauit.       of  Joseph  Kirkmafij  A  hraham  Kirkman,  Harriett  Bolgv 
and  Frances  Johnson^  her  surviving. 

Joseph  Kirhman  died  on  the  22nd  of  Aprils  1850^ 
leaving  five  children,  viz.  Frederick  Augustus  KirkwuiMt 
Henry  Kirhman^  Mary  Ann  Walker^  Harriett  William 
and  Charles  Kirhman  him  surviving,  of  whom  FrederidL 
Augustus  Kirhman,  Henry  Kirhman  and  Marj/  Aw 
Walker  died  in  the  lifetime  of  Anne  Dauies,  leaving 
Charles  Kirhman  and  Harriett  Williams,  their  onlj 
brother  and  sister  surviving.  The  question  was,  whether 
the  representatives  of  these  three  deceased  children  wers 
entitled  to  participate  in  the  share  of  which  Anne  Davies 
had  been  the  tenant  for  life,  the  petition  under  appeal 
having  been  presented  by  Harriett  WtUianu,  who  claimed 
with  Charles  Kirhman,  as  having  survived  Anne  Dttvies, 
to  be  entitled  each  to  one  moiety  of  the  fund  in  Court 
absolutely. 

By  the  order  under  appeal  dated  the  22nd  of  Novemr 
her,  1858,  one  moiety  of  the  fund,  afker  payment  of  costs, 
was  directed  to  be  transferred  to  the  Petitioner  Harriett 
Williams,  and  the  remaining  moiety  to  be  carried  over  to 
an  account  to  be  entitled  "  the  account  of  Charles  Kirk' 
man,  a  person  of  unsound  mind." 

From  this  order  the  representative  of  Mary  Ann 
Tf^aZA^  appealed,  insisting  by  his  petition  that,  according 
to  the  true  construction  of  the  will,  the  Appellant  and  the 
legal  personal  representatives  o( Frederich  Augustus  Kirk' 
man  and  Henry  Kirhman  deceased  were  each  entitled  to 
one-fifth  part  or  share  of  the  sum  of  I,183Z.  Is.  bd.  Bank 
£3  per  Cent  Annuities,  subject  to  the  payment  of  the  costs. 

Mr.  Rolt  and  Mr.  Lewin  in  support  of  the  appeal. 

There 
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There  is  a  marked  difference  between  the  original  limi-        1859. 
tationd  to  grandchildren  and  the  limitations  to  them  by     „ 
way  of  substitution.    In  the  former  they  are  required  to  be       Trust. 
living  at  the  death  of  the  tenant  for  life ;   but  such  a 
restriction  is  omitted  in  the  latter^  showing  that  it  was 
not  in  that  case   intended.     In  the  former  case  great 
grandchildren  are  substituted,  in  the  latter  they  are  not, 
and  the  result  of  the  construction  adopted  by  the  Vice- 
Chancellor   would  be   to  leave  an  intestacy  if  all  the 
children  of  Joseph  Kirkman  had  died  in  the  lifetime  of 
the  tenant  for  life.     It  also  makes  the  words  'Miving  at 
her  decease**  surplusage. 

They  referred  to  Lyon  v.  Coward  (a) ;  Barker  v. 
Barker  (i) ;  Hannam  v.  Sims  (c) ;  Stanley  v.  Wise  (d) ; 
MacgregoT  v.  Macgregor  {e) ;  and  observed,  that  in  the 
last-mentioned  case  the  word  was  ''issue,"  and  not 
"  child  "  or  "  children." 

Mr.  Ferrers  for  the  Respondents. 

The  question  is  not  one  of  divesting,  but  who  are  the 
objects  of  the  trust.  The  scheme  of  the  will  is  to  benefit 
such  of  the  testator's  grandchildren  as  may  be  living 
when  the  fund  falls  into  possession ;  but  as  the  grand- 
children may  be  dead,  the  testator,  in  the  original  gift, 
substitutes  their  children.  Lyon  "9.  Coward  (a)  is  relied 
upon  on  the  other  side,  but  Macgregor  v.  Macgregor  {e) 
was  not  cited  in  that  case,  or  the  result  would  probably 
have  been  different  The  only  case,  therefore,  which  is 
in  conflict  with  Macgregor  v.  Macgregor  was  decided 
through  inadvertence,   and,   at  all   events,   this  Court 

of 

(a)  15  Sim,  287.  (i)  1  Cox,  432. 

(h)  6  DeG.if  Sm,  753.  (e)  2  CoU.  192. 

(c)  2  DeG.^J.  151. 
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1859.        of  Appeal  is   not    bound  by  it.     Another  point  to  be 
.Z^*"^^^      attended  to  is,  that  the  only  gift  is  in  the  direction  to 
Trust.        transfer. 

He  referred  to  Ive  v.  King  (a) ;  Eyre  v.  Marsden  (J). 

Mr,  Lewin  in  reply. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  in  this  particular  will  the  testator 
has  demonstrated  an  intention  that  those  grandchildren 
only  who  survived  the  tenant  for  life  should  take  under 
the  clause  of  the  will  now  in  question. 

The  Lord  Justice  Turner. 

I  feel  great  doubt  as  to  the  construction  of  the  particu- 
lar clauses  which  have  been  referred  to^  and  my  difficulty 
is  increased  by  the  frame  of  various  other  gifts  in  the 
will.  But  as  the  Lord  Justice  agrees  with  the  Vice- 
Chancellor,  the  order  will  stand. 

Appeal  dismissed  without  costs. 

(a)  IG  Beav.  46.  (6)  2  Keen,  564. 
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1869. 


THORNDIKE  v.  HUNT. 
BROWNE  V.  BUTTER. 


Jan,  31. 


riiHIS  was  an  appeal  from  the  order  of  the  Master  of    Before  The 

the  Rolls  upon  a  petition  presented  in  the  above        tices. 
two  causes,  and  the  question  was  whether  a  fund  which  A  trustee  of 
had  been  paid  into  Court  in  one   of  them  should  be  J^ttlememT' 
carried  to  the  credit  of  the  other,  as  belonging  to  the  having  applied 
trusts  which  were  the  subject  of  the  latter.  funds  subject 

to  one  of  the 
rr«i  n  Ml  1       ^       1  1        /•   ^*    •  Bettlements,  re- 

The  two  sets  of  trusts  will  be,  for  the  sake  of  distinc-  placed  it  by 

tion,  called  the  Linzee  trust  and  the  Thorndike  trust.         ^""^»  ^^'^^^ 
'  under  a  power 

of  attorney 
The  Linzee  trust  was  created  by  the  will  of  Emily  Justee  under 
Linzee,  dated  the  24th  of  March,  1842,  whereby  she  the  other  be 
bequeathed  all  her  stock  and  monies  upon  trust  as  each  tbe  names  of 

of  her  three  daughters  Emily,  Susannah  Sind  Mary  Anne  himself  and  his 
.  14.11      co-trusteein 

should  attain  twenty-one,  to  pay  to  each  of  them  the  the  former.  In 
dividends  on  one-fifth  part  of  a  trust  fund  for  their  re-  %»"^tin'-«»P«ct 

*  of  breaches 

spective  lives,  and  at  their  respective  deaths  to  divide  oftrustofthe 
each  fifth  part  among  the  children  of  each  daughter.         -^^^j  \y^^  ^^^ 

tees  of  it  trans- 

-     --_-   -r-r    •»  .1   -wrr        *  i     a  rr  •      fcrrcd  the fund 

In  1830  Emily  married  Warwick  Augustus  Hunt;  in  thus  replaced 

1836  Susannah  married  William  Cheselden  Browne,  and  into  Court  ona 

,  '  motion,    neld, 

in  1838  Mary  Anne  married   James  Warwick    Wool-  that  the  trans- 

•  J  fer  was  equiva- 

^^9^'  lentto  an  alien- 

ation for  value 

On  the  occasion  of  each  of  these  marriages  a  settle-  ^^^  ^jj^j  ^^  * 
ment  was  executed,  whereby  the  life  interest  of  the  wife  cestuis  que 

,  ^         .  .     trutteni  under 

was  settled  to  her  separate  use  without  power  of  antici-  the  other  settle- 

pation.     The  trustees  of  Mary  Anne  Woolridge's  set-  ^fj^y^hl"*  ""** 

Vol.  III.  P  P  D.J.  tiement  tnut  fund. 
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tlement  were  William  Cheselden  Browne  and  Warwick 
Augustus  Hunt,  Warwick  Augustus  Hunt,  who  waa 
an  attorney  and  solicitor,  induced  the  surviving  trustee  of 
Mrs.  Linzee*s  will  to  transfer  into  the  names  of  the 
trustees  of  each  of  these  settlements  5,160/.  £3  per 
Cent.  Consolidated  Bank  Annuities,  and  75/.  £3  :  lOf. 
per  Cent.  Reduced  Bank  Annuities,  being  one-third  part 
of  the  stock  then  standing  in  the  names  of  the  trustees  of 
the  will. 


The  Thorndike  trust  was  created  by  the  will  of  George 
Elliot  Vinnecombe,  dated  the  16th  of  AprU,  1840, 
whereby  he  gave  to  Jokn  Butter,  Samuel  Mallock  and 
Warwick  Augustus  Hunt,  their  executors,  administrators 
and  assigns,  8,000/.  Consols,  upon  trust  to  pay  the 
dividends  unto  the  testator's  granddaughter  Mary  Anne 
Vinnecombe  (afterwards  Mary  Anne  Thorndike)  for 
life,  for  her  separate  use,  with  remainder  in  trust  for  her 
children. 


Mary  Anne   Vinnecombe  married    Charles 
Thorndike  on  the  10th  of  February,  1845,  and  had  three 
children. 


The  8,000/.  stock  waa  transferred  into  the  names  of 
Mr.  Vinnecombe' s  executors,  John  Butter,  Samuel  Mal- 
lock and  Warwick  Augustus  Hunt,  of  whom  Samuel 
Mallock  died  in  1845,  and  John  Butter  retired  in  1846. 

Frederick  Cresswell  was  appointed  a  trustee  in  the 
place  of  John  Butter,  and  the  8,000/.  Consols  was  trans- 
ferred into  the  names  of  Warwick  Augustus  Hunt  and 
Frederick  CressweU. 


On  the  3rd  of  August,  1847,  Warwick  Augustus  Hunt 

and 


CASES  IN  CHANCERY. 


565 


and  Frederick  Cresswell  sold  out  4,746/.  19*.  6rf.  Con- 
sols, part  of  the  8,000/.  Consols,  and  on  the  9th  of  Feb- 
ruartfj  184^,  3,253/.  0*.  6rf.  Consols,  being  the  residue 
of  the  stock  standing  to  that  account.  The  whole  of  the 
proceeds  of  these  sales  were  received  by  Warwick  Au- 
gustus Hunt. 


1869. 


Proceedings  in  Chancery  being  expected  on  behalf  of 
Mary  Ann  Thomdike  and  her  children,  Warwick  Au- 
gustus Hunt  alleged  that  the  proceeds  of  the  4,746/. 
19*.  Qd.  Consols  sold  out  and  transferred  on  the  3rd  of 
August^  1847,  had  been  duly  invested  upon  a  mortgage, 
and  he  on  the  4th  of  August  procured  William  Ckeselden 
Browne  to  execute  a  power  of  attorney  to  sell  out  the 
fund  standing  in  the  names  of  the  trustees  o(  Mary  Anne 
Woolridge's  settlement,  and  by  means  of  this  power  he 
on  the  8th  of  August,  1848,  caused  3,253/.  Os.  6d. 
Consols,  part  of  the  5,160/.  Consols,  to  be  transferred 
from  the  names  of  Warwick  Augustus  Hunt  and  William 
Ckeselden  Browne  to  the  names  of  Warwick  Augustus 
Hunt  and  Frederick  CresswelL 

On  the  18th  o(  August,  1848,  the  above  suit  of  Tkom- 
dike  V.  Hunt  was  instituted,  in  which  Mary  Anne 
Tkomdike  and  her  children  by  their  next  friends  were 
Plaintiffs,  and  Warwick  Augustus  Hunt,  Frederick 
Cresswell  and  the  husband  otMary  Anne  Tkomdike  were 
Defendants,  seeking  to  make  Warwick  Augustus  Hunt 
and  Frederick  Cresswell  liable  in  respect  of  their  dealing 
with  the  8,000/.  Consols,  and  for  their  removal  from  their 
tmstaesbip. 


In   this  suit    Warwick  Augustus   Hunt  put  in   his 
answer,  stating  the  sale  of  the  8,000/.  Consols,  and  stating 

P  P  2  that 
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that  a  mortgage  negociation  in  the  answer  mentioned 
being  broken  off  he  had  directed  the  stock  to  be  replaced, 
and  that  on  the  8th  of  Avgust,  1848,  the  3,253/.  Of.  6d, 
Consols  was  so  replaced. 

By  an  order  made  in  the  cause  of  Thorndike  v.  Hunt, 
dated  the  1 1th  of  January,  1849,  it  was  ordered  that  the 
Defendants  Warwick  Augustus  Sunt  and  Frederick 
Cresswell  should,  on  or  before  the  16th  of  February 
then  next,  transfer  into  Court  in  trust  in  that  cause, 
6,000/.  Reduced  Annuities,  and  3,253/.  0*.  Gd.  Consols, 
admitted  by  the  answers  of  the  Defendant  Warwick  Au- 
gustus Hunt  and  Frederick  Cresswell  to  be  respectively 
standing  in  their  names,  subject  to  the  further  order  of 
the  Court  and  without  prejudice.  In  obedience  to  this 
order,  the  3,25oL  Os.  6d.  Consols,  which  had  been,  on  the 
8ih  of  August,  1848,  transferred  from  the  names  of  War- 
wick Augustus  Hunt  and  William  Cheselden  Browne 
to  the  names  of  Warwick  Augustus  Hunt  and  Frederick 
Cresswell,  was,  on  the  13th  of  February,  1840,  trans- 
ferred and  carried  to  the  account  of  the  cause  of  Thomr 
dike  V.  Hunt. 


Subsequently  in  obedience  to  a  decree  made  in  Tkom- 
dike  V.  Hunt,  Warwick  Augustus  Hunt  and  Frede- 
rick Cresswell  transferred  4,746/.  195.  6d,  Consols  into 
Court  to  the  credit  of  that  cause,  and  this,  with  the 
3,2531.  Os.  6d.  Consols,  already  transferred,  and  making 
altogether  8,000/.  Consols,  was  now  standing  to  the  credit 
of  the  cause. 


Warwick  Augustus  Hunt  having  become  insolvent,  it 
was  discovered  that  he  had  applied  to  his  own  use  one  of 
the  above-mentioned  sums  of  5,160/.  Consols,  which  had 
been  transferred  into  his  name,  and   the  whole  of  the 

5,160/. 
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6,160/.  Consolsi  which  had  been  transferred  into  his 
name  and  the  name  of  William  Cheselden  Browne^  except 
as  regarded  the  sum  of  3,^53Z.  0^.  6^.  Consols^  which 
had  been  transferred,  as  has  been  already  mentioned,  into 
Court,  to  the  account  of  Warwick  v.  Hunt. 

The  bill  in  the  secondly  above-mentioned  cause  was 
then  filed  by  the  children  of  the  marriage  of  William 
Cheselden  Browne  and  Susannah  his  wife,  and  James 
Warwick  Woolridge  and  Mary  Anne  his  wife,  against 
the  other  persons  interested  in  the  estate  of  Emily  Linzee 
deceased.  The  case  is  reported  on  the  hearing  in  the 
24th  vol.  of  Mr.  Beavan^s  Reports,  p.  159. 


1869. 


The  Plaintiffs  in  the  secondly  above-mentioned  suit,  on 
the  10th  of  December,  1857,  presented  the  petition  now 
under  appeal,  submitting  that  they  and  the  other  persons 
interested  in  the  estate  of  Emily  Linzee  deceased  had  a 
right  to  follow  and  recover  back  the  3,2531,  Os.  6d, 
Consols,  although  the  Plaintiffs  in  the  firstly  above- 
mentioned  suit  might  be  considered  not  to^have  had 
notice  of  the  fact  that  this  sum  of  stock  formed  part  of 
any  other  trust  estate,  but  alleging  that  in  fact  the 
solicitor  for  the  Plaintiffs  in  the  suit  of  Thorndike  v. 
Sunt  had  ascertained  before  filing  the  bill  in  the  suit, 
that  the  whole  of  the  8,000Z.  Consols  had  been  sold  out, 
and  that,  among  the  documents  included  by  Warwick 
Augustus  Hunt  in  the  schedule  to  his  answer  in  Thorn- 
dike  V.  Hunt,  was  a  stock  receipt  on  the  transfer  of  the 
8,263/.  0*.  6d,  Consols  from  the  names  of  Warwick  Au- 
guMtus  Hunt  and  William  Cheselden  Browne  to  the 
names  oi  Warwick  Augustus  Hunt  and  Frederick  Cress- 
well  for  the  nominal  consideration  of  5s,  only,  and  sub- 
mitting that  if  necessary  the  Plaintiffs  or  their  solicitor 
must  be  deemed  to  have  had  notice  or  to  have  been  put 
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upon  inquiry  as  to  the  circumstances  of  the  transfer. 
The  prayer  of  the  petition  was,  that  the  3^53/.  Os.  6cf. 
Consols  might  be  transferred  from  the  cause  of  Thorn- 
dike  V.  Hunt  to  that  of  Browne  v.  Butter,  and  that 
proper  directions  might  be  given  for  recouping  the  divi- 
dends upon  it  paid  since  its  transfer  into  Court  The 
Master  of  the  Rolls  made  an  order  substantially  ac- 
cording to  the  prayer  of  the  petition,  and  the  PlaiDtifis 
in  Thorndihe  v.  Hunt  appealed, 

Mr.  Roundell  Palmer  and  Mr,  F.  Webb  in  support  <A 
the  appeal. 

The  legal  title  to  the  fund  is  in  the  Appellant,  and  by 
compelling  the  transfer  of  it  into  Court  in  discbarge  or 
reduction  of  the  debt  due  to  them,  they  became  substan- 
tially purchasers  for  value  without  notice  of  the  Petitioners' 
equity.    Theii  title  must  therefore  prevail. 

They  referred  to  Pitt  v.  Snowden  (a) ;  Warburton  v. 
Hill{b). 

Mr.  Selwyn  and  Mr.  Southgaie  for  the  original  Peti- 
tioners. 

The  transfer  into  Court  bears  no  resemblance  to  a 
purchase.  The  fund  is  ear-marked,  and  has  never 
ceased  to  be  subject  to  the  trusts  of  Mrs.  Linze£t 
will. 

They  referred  to  Taylor  v.  Plumer  (c) ;  Athewevm 
Assurance  Society  v.  Pooley  (d) ;  Lewin  on  Trustees, 
3rd  ed.,  p.  757,  and  cases  there  cited. 

Mr. 
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(6)  Kfly,  470. 


(r>  3  Muu,  4  &  562. 
(d)  Ante,  p.  294. 
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Mr.  FolleUj  Mr*  Chramde,  and  Mr.  Rtnocliffe  were       185& 
for  other  parties. 

Mn  F.  Webb  replied. 

The  Lord  Justice  Knight  Bruce. 

In  (his  case  two  persons  who  were  trustees  onder  tbe* 
will  of  Oeorye  JEUioU  Vinnecombe  for  the  family  of  Mrs, 
Thamdihe^  a  Plaintiff  in  the  first-mentioned  suit,  were 
personally  charged  with  a  sum  of  Stock  invested  foe  the 
benefit  of  that  family,  and  w^e  bound  to  have  it  forth- 
comhug  at  all  times*    Some  doubts  having  arisen  as  to 
its  safety,  the  first  suit  was  instituted  by  Mrs.  Tbomdihe 
and  her  infant  children  for  enforcing  this  liability  of  the 
trustees.     By  their   answer  to  the   bill,  they  admitted 
their  liability,  and  further  admitted  that  they  had  the 
whole  fund  in  their  hands.     Upon  this,  an  order  was 
made  by  the  Court,  directing  them  to  transfer  the  fund 
thus  admitted  to  be  in  their  hands  into  Court  for  the 
purposes  of  the  cause  of  TTiomdihs  v.  Hunt,  or,  io 
other  words,  for  the  purposes  of  the  Thomdike  trust. 
In  consequence  a  transfer  was  made,   and  from  that 
moment  the  fund  transferred  was  treated  as  belonging  to 
the  Thomdike  trust.   The  legal  title  to  the  fund  has  there* 
fore  become  vested  in  the  Accountant-General,  for  the  pur- 
poses only  of  the  cause  of  Thomdike  v.  Htmt,  which,  as 
I  have  said,,  is  the  same  thing  as  the  Thomdike  trust. 
But  it  now  appears  that  the  Defendants,  the  trustees 
against  whom  the  order  was  made,  provided  themselves 
improperly  with  the  means  of  discharging  themselves  from 
their  personal  liability  to  bring  the  fund  into  Court,  and 
that  there  are  third  persons  whom  they  have  so  injured. 
Therefore   the  trustees,  so  far  as  they  are  alone  con- 
cernec^  have  acted  wrongfully.    Nevertheless,  the  com* 
plete  legal  title  in  the  fund  transferred  is,  as  I  have  already 
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stated,  in  the  Accountant-General  for  the  purposes  solely 
of  the  suit  of  Mrs.  Thomdike, 

The  question  that  then  arises  is,  whether  any  of  the 
persons  beneficially  interested  in  the  suit  of  Thorndike  v. 
Hunt  J  or  the  solicitors  of  the  Plaintiffs  or  their  next 
friend,  had  notice  of  the  circumstances,  or  of  the  want  of 
title,  or  of  the  want  of  honest  right,  in  the  trustees,  to 
make  the  transfer  as  they  did.  I  have  waited  in  vain  for 
proof  that  the  fact  is  so.  For  anything  that  appears 
before  the  Court,  neither  the  Plaintiffs  themselves,  nor 
their  solicitors,  nor  their  next  friend,  had  any  notice  of 
the  manner  in  which  the  trustees  became  possessed  of 
this  property. 

Then  was  the  transfer  a  transfer  for  valuable  con- 
sideration ? — a  question  which  must  undoubtedly  be  an- 
swered in  the  affirmative.  There  was  a  debt  due  from 
the  trustees;  they  were  called  upon  to  pay  it,  and  if  it 
had  not  been  paid,  they  would  have  been  liable  to  execu- 
tion. If  the  fund  had  not  been  transferred  into  Court, 
the  property  might  have  been  obtained  from  them  by 
other  means.  It  would  be  impossible  now  to  place  the 
Plaintiffs  in  the  same  position  as  if  the  trustees  had  not 
made  the  transfer  of  the  fund. 


I  am  therefore  of  opinion,  that  however  hardly  it  may 
operate  on  the  persons  on  whom  this  fraud  has  been 
committed,  there  must  be  taken  to  have  been  to  all  in- 
tents and  purposes  a  purchase  of  the  property  for  valu- 
able consideration,  without  any  notice  of  the  existence 
of  any  other  title  to  it,  and  in  it  in  effect  the  purchaser 
(Mrs.  Thorndike)  has  obtained  the  legal  estate.  It  is 
consequently  impossible  to  restore  the  fund  to  the  original 
Petitioners  (the  Plaintiffs  in  the  second-mentioned  suit) 
for  justice  and  the  rules  of  this  Court  alike  require  that 
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the  property  should  remain  as  it  was  under  the  order  of 
January  f  1849. 

Upon  these  considerations  I  dissent  respectfully  from 
the  view  which  has  been  taken  of  the  case  by  his  Honor 
the  Master  of  the  Rolls.  My  learned  Brother  and  myself 
have  thought  it  right  to  dispose  of  the  petition  solely  upon 
the  merits,  but  if  our  opinion  had  been  the  other  way,  I 
myself  am  not  sure  that  it  would  have  been  right  to  deal 
with  the  matter  on  petition,  although  it  might  have  been 
adding  misfortune  to  misfortune  to  order  another  suit  to 
be  instituted.  I  am  therefore  well  satisBed  that  there 
is  sufficient  upon  the  merits  to  dispose  of  the  question 
according  to  the  best  judgment  that  I  can  form. 


1859. 


The  Lord  Justice  Turner. 

I  also  find  myself  unable  to  agree  with  his  Honor's 
decision.  Whatever  equity  there  may  have  been  against 
Cresswell  before  the  transfer,  that  equity  was,  I  think, 
destroyed  by  the  transfer.  As  soon  as  the  transfer  took 
place,  the  fund  came  into  the  possession  of  this  Court, 
and  the  beneficial  interest  in  it  vested  in  the  Thorndike 
family.  The  Petitioners,  on  the  original  petition,  had 
therefore  to  make  out  a  title  against  the  Court,  which  had 
appropriated  the  fund  to  a  particular  trust,  and  I  do  not 
see  bow  the  Petitioners  could  fix  upon  the  Court  a  trust 
for  them  against  the  appropriation  which  the  Court  had 
made.  I  concur  in  the  view  that  it  is  the  best  course  to 
decide  this  case  upon  the  merits.  It  seems  to  me  to  in- 
volve a  question  of  great  importance,  for  if  the  decision 
stands,  I  do  not  see  how  any  person  could  be  safe  in 
getting  funds  out  of  Court  which  had  been  paid  in  for 
his  benefit,  without  having  made  inquiry  to  whom  the 
fund  originally  belonged. 

Looking  at  the  question  too  as  a  matter  of  form,  it 
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seems  to  me  that  the  original  application  was  irregular, 
for  it  amounted  in  fact  to  trying  an  adverse  title  upon  peti- 
tion, without  a  bill  having  been  filed. 

I  am  of  opinion,  therefore,  that  on  the  ground  of  form* 
as  well  as  on  the  merits,  the  petition  ought  to  have  been 
dismissed.  There  will,  however,  be  no  costs  of  the  ap- 
peal on  either  side,  and  the  deposit  will  be  returned  to 
the  Appellants. 


Jan,  24,  25, 
26,  31. 

Before  The 

Lord 

Chancellor 

Lord 

Chelmsford. 

By  an  ante- 


MONYPENNY  v.  MONYPENNY. 

rriHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 
cellor  Wood,  reported  in  the  fourth  volume  of  Messrs* 
Kay  and  Johitmn^s  Reports  (a).     The  following  state- 
ment is  taken  from  the  Lord  Chancellor's  judgment: — 

This  case  arose  out  of  a  suit  instituted  by  the  exe- 
ment,  reciting  cutors  of  Phillips  Monypenny  for  the  administration  of 
that  the  hus-      j^jj  estate.     A  decree  having  been   made,  a  claim  was 

hand  had  ?         o 

agreed  to  se-  brought  in  on  behalf  of  Mrs.  Susannah  Monypenny, 
w'fe  after  hi  ^'^0^,  as  a  Creditor  in  respect  of  an  annuity  of  300^ 
decease  an  an-  created  by  her  marriage  settlement,  dated  the  10th  of 
rent-charj^e  of  ^'^^^i  1835.  Vice-Chancellor  Wood^  upon  the  matter 
.300/.  to  be        being  brought  before  him,  thought  it  was  purely  a  legal 

issuing  out  of  .  ,  *  ^  a 

the  heredita-  question,  and  that  if  he  were  to  hear  the  case  he  ought 
nients  therein-  ^^  ^^^^  ^j^^  assistance  of  Common  Law  Judges. 

after  charged  ° 

therewith,  and 
of  or  to  which 
he  was  entitled 

or  seised  in  fee  simple,  the  hushand  granted  the  annual  sum  or  rent-charge  of  300^  to 
the  wife  in  case  she  should  survive  him,  to  be  issuing  out  of  specified  bereditamenla 
and  all  other  the  hereditaments  in  specified  parishes,  of  or  to  which  he  or  any  person  in 
trust  for  him  was  or  were  seised  or  entitled  for  any  estate  of  inheritance  at  law  or  in 
equity,  and  he  covenanted  that  it  should  be  lawful  for  the  grantee,  wlwm  the  realr 
charge  was  in  arrear,  to  distrain  on  the  premises.  He  also  granted  and  demised  the 
premises  for  a  term  to  secure  the  annuity.  Heldf  reversing  the  decision  of  Vice-Chan- 
cellor Wood^  assisted  by  Barons  BramvMll  and  Watmn^  that  tb«  terma  of  Um  deed 
amounted  to  a  covenant  and  created  a  debt  payable  out  of  the  husband's  persona]  assets. 


The 
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The  case  having  been  accordingly  postponed,  it  came        ]  859. 
on  again  before  his  Honor,  assisted  by  Barons  BramweU    ^ 
and  Watson.    Ader  argument  and  time  taken  to  con-  tr. 

aider,  Baron  BramweU  delivered  the  judgment  of  himself      °''^" 
and  Baron  WatsoUy  that  the  claimant  had  no  right  at  law 
under  the  deed,  on  the  ground  that  it  contained  no  cove- 
nant binding  the  executors  of  Phillips  Monypenny. 

The  Vice-Chancellor,  after  hearing  the  opinion  of  the 
learned  Judges,  stated  that,  it  being  purely  a  question  of 
law,  he  concurred  with  them,  and,  it  having  been  con- 
tended that  the  claimant  had  an  equity  in  the  case  beyond 
her  legal  rights  under  the  deed,  his  Honor  delivered  his 
judgment,  that,  in  the  absence  of  all  legal  right,  there 
was  no  equitable  right  arising  out  of  the  deed,  and  there- 
fore disallowed  the  claim. 

The  deed  in  question,  dated  the  10th  day  of  June^  1835, 
and  made  between  Robert  Joseph  Monypenny  of  the  first 
part,  Susannah  Monypenny^  by  her  then  name  Susannah 
Bearden,  spinster,  of  the  second  part;  the  Reverend 
Phillips  Monypenny  of  the  third  part,  and  Thomas  Mony^ 
penny,  afterwards  Thomas  Gybbon  Monypenny,  and 
Peregrine  Royds  Bearden  of  the  fourth  part,  (being  the 
settlement  made  on  the  marriage  then  intended  and 
which  was  afterwards  solemnized  between  Robert  Jo* 
seph  Monypenny  and  Susannah  Bearden,)  contained  the 
following  recital : — "  And  whereas  upon  the  treaty  for 
the  said  intended  marriage  the  said  Phillips  Monypenny 
proposed  and  agreed  to  secure  in  manner  and  subject  as 
hereinafter  is  expressed  to  the  said  Susannah  Bearden, 
after  the  decease  of  the  survivor  of  them  the  said  Phillips 
Monypenny  and  Robert  Joseph  Monypenny,  in  case  he 
should  survive  them,  an  annual  sum  or  yearly  rent- 
charge  of  3002,  for  her  jointure,  to  be  issuing  and  pay- 
able out  of  the  manors  and  other  hereditaments  herein- 
after 
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1859.       after  charged  therewith,  and  of  or  to  which  he,  the  said 
Phillips  Monypenny,  is  seised  or  entitled  in  fee  simple.** 
V,  The  witnessing  part  was  as  follows  : — ''  This  indenture 

MoNYPENNT.  ^itnesseth,  that  in  pursuance  and  part  performance  of 
the  said  agreement  on  the  part  of  the  said  Phillips  JUontf" 
penny,  and  in  consideration  of  the  said  intended  mar- 
riage, he,  the  said  Phillips  Monypenny,  hath  given, 
granted,  bargained,  sold  and  confirmed,  and  by  these  pre- 
sents doth  give,  grant,  bargain,  sell  and  confirm  unto  the 
said  Susannah  Dearden  and  her  assigns,  in  case  the  said 
intended  marriage  shall  take  efifect  and  she  shall  survive 
both  of  them  the  said  Phillips  Monypenny  and  Robert 
Joseph  Monypenny,  one  annual  sum  or  yearly  rent- 
charge  of  36OZ.  of  lawful  money  of  Great  Britain,  to  be 
charged  and  chargeable  upon  and  yearly  issuing  and 
payable  out  of  all  and  singular  the  manors  or  reputed 
manors  of  Maytham,  Nether,  Forsham  and  Rensham,  in 
the  said  county  of  Kent,  and  also  all  that  mansion-house 
called  Maytham  Hall,  in  the  same  county ;  and  also  all 
and  singular  the  messuages,  lands,  tenements  and  here- 
ditaments in  the  several  parishes  of  Rolvenden,  Tenter- 
den,  Benenden,  Sandhurst,  Newenden  St.  Mary,  in 
Wittersham  and  Stone,  in  the  Isle  of  Oxney,  in  the  said 
county  of  Kent,  of  or  to  which  he,  the  said  Phillips 
Monypenny,  or  any  person  or  persons  in  trust  for  him, 
is  or  are  seised  or  entitled  for  an  estate  of  inheritance  at 
law  or  in  equity,  and  to  be  charged  and  chargeable  upon 
and  yearly  issuing  and  payable  out  of  all  and  singular 
the  rights,  members  and  appurtenances  to  the  same 
manors,  hereditaments  and  premises  belonging  or  in  any- 
wise appertaining,  to  have,  hold,  receive  and  take  the 
said  annual  sum  or  yearly  rent-charge  of  300Z.  in  case 
the  said  intended  marriage  shall  take  effect  and  the  said 
Susannah  Dearden  shall  survive  both  of  them  the  said 
Phillips  Monypenny  and  Robert  Joseph  Monypenny, 
but  nevertheless  subject  and  without  prejudice  as  to  such 
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of  the  said  hereditaments  as  are  charged  therewith  to  1859. 
a  mortgage  for  a  term  of  2,000  years  made  to  Charles 
Dawson,  Esquire,  by  an  indenture  bearing  date  the 
Slst  day  of  Avgust,  1833,  for  securing  the  sum  of  Moktpennt. 
2,428/.  10«.  Sd.  and  interest,  and  also  subject  and  without 
prejudice  as  to  all  the  said  manors  and  other  heredita- 
ments to  such  annual  sum  or  yearly  rent-charge  or 
annual  sums  or  yearly  rent-charges  as  he  the  said  Phillips 
Monypenny  hath  already  charged  or  shall  or  may  here- 
after charge  by  his  last  will  and  testament  or  any  codicil 
or  codicils  thereto,  or  in  any  other  manner,  in  favor  and 
during  the  widowhood  or  life  of  his  present  wife  Char- 
lotte  Monypenny f  and  to  all  powers,  remedies  and  limita- 
tions for  securing  and  compelling  payment  of  the  same 
unto  the  said  Susannah  Dearden  and  her  assigns  for  and 
during  the  term  of  her  natural  life  in  part  of  her  jointure, 
to  be  paid  to  her  the  said  Susannah  Dearden  or  her 
assigns  in  Lincoln  s  Inn  Hall,  in  the  county  of  Middle- 
seXf  by  equal  quarterly  payments,  on  the  25th  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September 
and  the  25th  day  of  December  in  every  year,  without  any 
deduction  or  abatement  whatsoever  for  or  in  respect  of 
any  taxes,  charges,  rates,  assessments  or  impositions, 
parliamentary,  parochial  or  otherwise,  or  any  other 
matter,  cause  or  thing  whatsoever,  the  first  quarterly 
payment  of  the  said  annual  sum  or  yearly  rent-charge  of 
300/.  to  be  made  on  such  of  the  said  days  as  shall  first 
happen  after  the  decease  of  the  survivor  of  them  the  said 
Phillips  Monypenny  and  Robert  Joseph  Monypenny, 
And  the  said  Phillips  Monypenny  doth  hereby  for  him- 
self, his  heirs  and  assigns,  covenant,  grant  and  agree 
with  and  to  the  said  Susannah  Dearden,  her  executors, 
administrators  and  assigns,  in  manner  following,  (that 
is  to  say,)  that  in  case  and  so  often  as  the  said  annual 
sum  or  yearly  rent-charge  of  300/.,  or  any  part  thereof, 
shall  at  any  time  or  times  be  behind  or  unpaid  for  the 

•pace 


MONTPBITHT 
V. 


676  CASES  IN  CHANCERY. 

1839.       space  of  twenty-one  days  after  any  of  the  days  upon 
which  the  same  ought  to  be  paid  as  aforesaid,  according 
to  the  true  intent  and  meaning  of  these  presents,  then  and 
MoMTPsififT.  8Q  often  it  gjjall  be  lawful  for  the  said  Susannah  Dear- 

den,  her  executors,  administrators  and  assigns,  but  subject 
and  without  prejudice  as  aforesaid,  to  enter  into  and  dis- 
train upon  the  manors,  hereditaments  and  premises  hereby 
charged  with  the  payment  of  the  said  annual  sum  or  yearly 
rent-charge  of  300/.,  or  any  of  them  or  any  part  thereof, 
and  to  dispose  of  the  distress  and  distresses  then  and  there 
found  according  to  law,  as  in  the  case  of  distress  taken  for 
rent  reserved  on  common  leases  for  years,  to  the  intent 
that  thereby  the  said  Susannah  Dearden,  her  executors, 
administrators  and  assigns,  may  be  fully  paid  and  satisfied 
the  said  annual  sum  or  yearly  rent-charge  of  300/.,  and 
every  part  thereof,  and  all  costs,  charges  and  expenses 
attending  the  recovery  of  the  same ;  and  also,  that  in 
case  and  so  often  as  the  same  annual  sum  or  yearly  rent-  « 
charge  of  300/.,  or  any  part  thereof,  shall  at  any  time  or 
times  be  behind  and  unpaid  for  the  space  of  forty  days 
next  after  the  same  shall  become  due  and  payable  as 
aforesaid,  then  and  so  often,  although  no  formal  de- 
mand shall  have  been  made  thereof,  it  shall  be  lawful 
for  the  said  Susannah  Dearden,  her  executors,  admi- 
nistrators and  assigns,  but  subject  and  without  pre- 
judice, as  aforesaid,  to  enter  into  and  upon  the  manors, 
hereditaments  and  premises  hereby  charged  with  the 
said  annual  sum  or  yearly  rent-charge  of  SOO/1,  or  any 
of  them  or  any  part  thereof,  and  to  have,  hold  and 
enjoy  the  same,  and  receive  the  rents,  issues  and  profits 
thereof,  to  and  for  her  and  their  own  use  and  be- 
nefit, until  she  or  they  shall  therewith  or  thereby  or 
otherwise  be  fully  paid  or  satisfied  the  said  annual  sum 
or  yearly  rent-charge  of  300/.,  and  every  part  thereof, 
and  all  such  arrears  thereof  as  shall  grow  due  dirring 
such  time  as  she  or  they  shall  by  virtue  of  such  entry  or 
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entries  be  in  possession  of  the  said  manors,  beredita-        1869. 
ments  and  premises,  or  any  part  thereof,  together  with    ^^^^^^^ 

MONTPINMT 

all  «uch  sums  of  money,  costs,  charges  and  expenses  «. 

whatsoerer  which  shall  be  sustained  or  occasioned  by  Moktfehnt. 
the  nonpayment  or  recovery  thereof,  and  such  possession, 
when  taken,  to  be  without  impeachment  for  waste.  And 
this  indenture  further  witnesseth,  that  in  pursuance  and 
further  performance  of  the  said  agreement  on  the  part  of 
the  said  Phillips  Monypenny,  and  for  the  better  securing  to 
the  said  Susannah  Dearden,  her  executors,  administrators 
and  assigns,  the  due  payment  of  the  said  annual  sum  or 
yearly  rent-charge  of  300/.  hereinbefore  charged  or  in- 
tended so  to  be,  and  in  consideration  of  the  sum  of  lOs. 
of  lawful  money  of  Oreat  Britain  to  the  said  Phillips 
Monypenny  by  the  said  Thomas  Monypenny  and  Pere- 
grins Royds  Dearden  paid  at  or  immediately  before  the 
sealing  and  delirery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  he  the  said  Phillips  Mony- 
penny^ with  the  privity  and  approbation  and  upon  the 
nomination  of  the  said  Robert  Joseph  Monypenny  and 
the  said  Susannah  Dearden,  testified  by  their  respect- 
ively being  parties  to  and  sealing  and  delivering  these 
presents,  hath  granted,  bargained,  sold,  demised  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell, 
demise  and  confirm  unto  the  said  Thomas  Mony- 
penny and  Peregrine  Royds  Dearden,  their  executors, 
administrators  and  assigns,  all  and  singular  the  manors, 
hereditaments  and  premises  hereby  charged  as  aforesaid 
with  the  payment  of  the  said  annual  sum  or  yearly  rent- 
oharge  of  SOOL  and  their  rights,  members  and  appur- 
tenances, to  have  and  to  hold  the  said  manors,  here- 
ditaments and  all  and  singular  other  the  premises 
hereinbefore  demised  or  intended  so  to  be,  but  subject 
and  without  prejudice  as  hereinbefore  is  mentioned,  and 
alao  aubject  to  and  charged  and  chargeable  with  the  said 
annual  sum  or  yearly  rent-charge  of  800/.,  and  the  powers 

and 
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1859.       and  remedies  hereinbefore  given  for  securing  the  pay- 
. .  roent  thereof,  unto  the  said  Thomcu  Manypenny  and  Pe- 

MONYPBMNT  ^  .     . 

o.  regrine  Royds  Dearden,  their  executors,  administrators 

and  assigns,  for  and  during  and  unto  the  full  end  and  term 
of  100  years,  to  commence  and  be  computed,  if  the  said 
intended  marriage  shall  take  effect  and  the  said  Stuannah 
Dearden  shall  survive  both  of  them  the  said  Phillips 
Monypenny  and  Robert  Joseph  Monypenny^  from  the 
decease  of  the  survivor  of  them  the  said  Phillips  Many- 
penny  and  Robert  Joseph  Monypenny,  and  thenceforth 
next  ensuing  and  fully  to  be  complete  and  ended,  with- 
out impeachment  of  waste,  upon  the  trusts  and  subject  to 
the  proviso  hereinafter  contained  concerning  the  same, 
(that  is  to  say,)  in  trust  to  permit  the  person  or  persons 
for  the  time  being  entitled  to  the  said  manors,  heredita- 
ments and  premises  in  remainder  or  reversion  immedi- 
ately  expectant  on  the  determination  of  the  said  term  of 
100  years,  to  receive  and  take  the  rents,  issues  and 
profits  of  the  same  manors,  hereditaments  and  premises 
until  the  said  annual  sum  or  yearly  rent-charge  of  300^, 
or  some  part  thereof,  shall  be  in  arrear  and  unpaid  for 
the  space  of  sixty  days   afler  the  same  ought   to  be 
paid  as  aforesaid ;  and  that  in  case  and  so  oAen  as  the 
said  annual  sum  or  yearly  rent-charge  of  300/.,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space 
of  sixty  days,  then  and  so  often  (a)  (although  no  formal 
demand  shall  be  made  of  the  said  annual  sum  or  yearly 
rent-charge  or  the  arrears  thereof)  upon  trust  that  the 
said   Thomas  Monypenny  and  Peregrine  Royds  Dear- 
den, or  the  survivor   of  them,  or   the   executors,  ad- 
ministrators or  assigns  of  such  survivor,  do  and  shall, 
with  and  out  of  the  rents,  issues  and  profits  of  the  said 
manors,    hereditaments  and   premises,  or  by  demising, 

leasing, 

(a)  So  in  the  printed  copy  in  a  pending  appeal  to  the  House  of 
the  joint  appendix  to  the  cases  uf  Lords  from  which  the  above  is 
the  Plaintiff  and  Defendants  on      taken. 
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leasing,  mortgaging  or  selling  the  same  manors,  here- 
ditaments and  premises,  or  any  of  them,  or  any  part 
thereof,  for  all  or  any  part  of  the  same  term,  or  by  v. 

bringing  actions  against  the  tenants  or  occupiers  of  the  "®"^'*""^' 
same  manors,  hereditaments  and  premises  for  the  re- 
covery of  the  rents,  issues  and  profits  thereof,  raise  and 
pay  to  the  said  Susannah  Dearden,  her  executors,  ad- 
ministrators and  assigns,  all  such  arrears  of  the  said 
annual  sum  or  yearly  rent-charge  of  300/.  as  shall  be  so 
unpaid,  and  all  such  costs,  charges,  damages  and  expenses 
as  the  said  Susannah  Dearden,  her  executors,  adminis- 
trators or  assigns,  or  the  said  Thomas  Gybbon  Mony^ 
penny  and  Peregrine  Royds  Dearden,  or  the  survivor  of  . 
them,  or  the  executors,  administrators  or  assigns  of  such 
survivor,  shall  expend,  sustain,  incur  or  be  put  to  by 
reason  of  the  non-payment  thereof,  and  do  and  shall  pay 
the  surplus  (if  any)  of  the  money  raised  by  the  ways 
and  means  aforesaid  to  the  person  or  persons  who,  for 
the  time  being,  shall  be  entitled  to  the  said  manors, 
hereditaments  and  premises  in  remainder  or  reversion 
immediately  expectant  on  the  determination  of  the 
9aid  term  of  100  years,  to  and  for  his,  her  or  their  own 
absolute  use  and  benefit:  provided  always,  that  after 
the  decease  of  the  said  Susannah  Dearden,  and  full  pay^ 
ment  to  her  the  said  Susannah  Dearden,  her  executors, 
administrators  or  assigns,  of  the  said  annual  sum  or  yearly 
rent-charge  of  300/.,  and  of  all  arrears  thereof,  and  of  all 
costs,  charges  and  expenses  relating  thereto,  the  said 
term  of  100  years  shall,  subject  and  without  prejudice 
to  apy  disposition  which  shall  have  been  made  of  the 
premises  comprised  therein,  or  any  of  them,  for  the  pur- 
poses aforesaid,  absolutely  cease  and  determine.** 

The  deed  then  went  on  to  appoint  and  convey  certain 
^states  called  Chittendens  and  Gobies  and  to  assign  a  share 
of  the  proceeds  of  an  estate  called  Merrin^tonf  and  to  de- 

Vol.  III.  Q  Q  D.J.     clare 
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1859.  clare  uses  and  trusts  of  these  estates  and  share ;  and  to 

^/^^""^^^^  declare  that  an  annuity  to  which  Susannah  Dearden  was 

MONYFEIINT  •' 

V.  entitled  under  a  will  should  be  paid  to  her  separate  use. 


MONTPBNMT. 


and  that  a  share  to  which  she  was  entitled  in  a  legacy  of 
5»000/.  should,  after  the  marriage,  belong  absolutely  to 
Robert  Joseph  Monypenny.  These  declarations  were 
followed  by  covenants  for  title  on  the  part  of  Robert 
Joseph  Monypenny,  and  a  covenant  on  the  part  of 
Phillips  Monypenny  and  Robert  Joseph  Monypenny  for 
further  assurance,  which  as  regarded  Phillips  Monypenny 
extended  to  the  estate  called  Chittendens  only. 

By  his  will,  dated  in  1839,  Phillips  Monypenny  de- 
vised the  Maytham  Hall  estate  to  the  use  of  Robert 
Joseph  Monypenny  for  life  with  remainders  over.  He 
devised  the  residue  of  his  real  estate  to  the  Plaintifi^  and 
their  heirs,  and  he  appointed  the  Plaintiffs  his  executors. 

Phillips  Monypenny  died  in  1841.  After  his  death 
it  was  discovered  that  Phillips  Monypenny  was  only 
tenant  for  life  of  the  Maytham  Hall  estate,  which  was 
the  principal  part  of  the  property  charged  with  Mrs. 
Monypenny^s  annuity,  and  that  on  his  death  one  Robert 
Thomas  Gybbon  Monypenny  became  entitled  to  this  estate 
as  equitable  tenant  in  tail  (a). 

The  husband,  Robert  Joseph  Monypenny,  died  in 
184^.  After  his  death  a  suit  for  the  administration  of 
his  estate  was  instituted,  upon  which  a  decree  was  made 
for  the  sale  of  his  real  estate. 

Mrs.  Monypenny  was  a  party  to  this  suit ;  and  a  ques- 
tion arising  whether  JoVs  farm,  part  of  the  real  estate, 
was  charged  with  her  annuity,  the  opinion  of  the  Court 
was  taken  upon  it,  and  the  decision  being  in  the  affirm- 
ative, Mrs.  Monypenny  presented  a  petition,  claiming  the 
whole  of  the  proceeds,  and  received  them  to  the  amount 

of  1,100/.  in  part  of  the  arrears  of  her  annuity. 

It 
(a)  See  Monypenny  v.  Dering,  2  De  G.,  M.  ^  O.  145. 
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It  was  contended  that  by  thus  petitioning  she  had       1869. 
elected  to  proceed  against  the  land,  and  had  precluded  her-    Mokypenmt 
self  from  suing  in  respect  of  the  personal  remedy.  v* 

MoNTrEMirT. 

The  case  now  came  on  on  Mrs.  Monypenny^s  appeal 
from  the  decision  of  the  Vice-Chancellor  disallowing  her 
claim. 

Mr.  Daniel^  Mr.  C.  Clement  Berkeley,  and  Mr.  C/n- 
thank  in  support  of  the  appeal. 

The  settlement  had  three  objects  connected  with  the 
marriage  contract  and  consequential  upon  it  The  first 
wasy  to  secure  the  Appellant  a  provision  by  way  of 
jointure  of  300/.  a-year  out  of  freehold  estate  of  ample 
Talue  which  Phillips  Monypenny  is  represented  in  the 
deed  to  be  seised  of  or  entitled  to  in  law  or  in  equity 
for  an  absolute  estate  of  inheritance. 

The  second  was,  to  convey  estates  of  Phillips  Mony- 
penny and  Robert  Joseph  Monypenny  to  uses  with  which 
neither  Mrs.  Monypenny  nor  her  rent-charge  have  any- 
thing to  do,  and  which  made  provision  for  the  husband 
and  issue  of  the  marriage.  The  only  covenants  for  title 
in  the  settlement  are  connected  with  and  confined  to  the 
estates  so  conveyed.  The  remaining  object  was  to  deal 
with  the  separate  fortune  of  the  Appellant. 

The  questions  before  the  Court  arise  on  the  portions 
of  the  deed  relating  to  the  first  of  these  objects,  and 
the  first  question  is,  whether  an  action  of  debt  can  be 
maintained  against  the  executors  of  Phillips  Monypenny 
by  force  of  the  terms  in  which  the  annuity  is  granted 
and  the  scope  of  other  portions  of  the  deed  relating  to 
the  annuity.  Now,  in  the  first  place,  there  is  the  recital 
of  the  intention  to  charge  the  annuity  on  specified  es- 

Q  Q  2  tates 
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1869.       tates  of  which  the  grantor  recites  that  he  is   teiaed  or 
^J^'^^^^^'^      entitled  in  fee  simple.    This  is  of  itself  equivalent  to  a 

lioilTPBNllT  *^  1111.. 

V.  covenant  that  the  grantor  was  so  seised,  which  the  decision 

MoRTPERiiT.  j^  Monypenny  v.  Dering{a)  has  shown  to  have  been 
broken.  In  the  next  place,  there  are,  in  the  words 
creating  the  annuity  and  demising  the  term,  the  words 
^  grant  '*  and  '^  demise/'  which  imply  a  covenant  for  title. 
But  there  is  a  further  and  express  covenant  that  if  the 
annuity  shall  be  in  arrear  the  annuitant  shall  be  at  liberty 
to  enter  upon  specified  lands  and  distrain  for  the  arrears ; 
and  this  covenant  has  been  undoubtedly  broken,  for  afler 
the  decision  in  Monypenny  v.  Dering^  it  is  clear  that  the 
annuitant  cannot  enter  upon  the  specified  lands.  There 
was  therefore  a  specialty  debt,  and  the  Appellant  must 
have  a  right  to  come  in  under  the  decree,  unless  she 
has  done  something  to  preclude  her  from  so  doing; 
Nokes's  Ca^e  {b) ;  Randall  v.  Lynch  (c) ;  Blach$t<md$ 
Commentaries  {d) ;  Co,  Litt  145  a.  • 

The  second  question  is,  whether  she  has  done  any- 
thing to  prejudice  her  right.  In  the  events  which  hap- 
pened a  farm  called  JoVs  farm  became  the  absolute 
property  of  Robert  Joseph  Monypenny  the  husband.  In 
a  suit  for  the  administration  of  his  estate,  it  became 
necessary  to  sell  that  farm  as  part  of  his  assets.  It  was 
held,  that  the  general  words  in  the  settlement  made  it 
subject  to  the  rent-charge  and  to  the  trusts  of  the  term 
of  one  hundred  years.  And  in  favor  of  the  Appellant, 
and  upon  her  petition  in  that  suit,  the  purchase-money 
was  ordered  to  be  paid  to  her.  It  is  said,  that  having 
regard  to  this  being  an  annuity  secured  as  a  rent-charge, 
the  Appellant  cannot  have  the  benefit  of  a  double  remedy, 
and  that  if  she  meant  to  treat  it  as  a  personal  annuity  she 

ought 

(fl)  2  De  G.,  M.  Sf  G.  145.  (c)  12  Eait,  179. 

(6)  4  Bep.  80  b,  (d)   Vol.  2,  p.  304. 
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ought  Dot  to  haT6  treated  it  as  a  rent-charge.    And  it  ia        1859. 
argued  that  by  her  petition  and  her  receipt  of  the  pro-      '''*^''^^ 
ceeda  of  Job*s  farm^  in  part  satisfaction  of  the  arrears  of  v, 

the  annuity,  she  elected  to  treat  it  as  a  rent-charge,  and  "^''"'■""t^- 
that  thus  she  has  lost  her  personal  remedy.  But  what- 
ever might  have  been  the  law  with  regard  to  a  writ  of 
annuity,  the  ground  on  which  we  seek  a  personal  remedy 
is,  that  the  words  of  the  deed  etpress,  or  at  all  events 
imply,  a  covenant,  and  where  there  is  a  covenant  as 
well  as  a  power  of  distress  and  entry,  the  grantee  may 
proceed  upon  both. 

In  addition  to  the  authorities  already  noticed,  they  re- 
ferred to  the  following : — 

OgneVs  Case  {a)  \  Webb  v.  Jiggs  {b)\  Kelly  v. 
Clubbe  (c) ;  Randall  v.  Rigby  {d) ;  Varley  v.  Leigh  (e) ; 
Ellison  V.  Bignold  (/) ;  Comyns  Digest  (g) ;  Plowden 
on  Annuities  (A). 

Mr.  Rolt,  Mr.  Baggallay  and  Mr.  Honeyman  for  the 
Plamtiffs. 

There  is  nothing  in  the  deed  to  affect  the  executors  of 
Phillips  Monypevmy  or  his  personal  estate.  All  that  is 
done  by  the  deed  is  to  give  a  rent-charge  upon  his  real 
estate  if  he  was  capable  of  doing  so.  The  covenant, 
that  the  grantee  should  have  a  power  of  distress  and 
entry,  gives  a  remedy  only  as  extensive  as  the  grant. 
It  is  said  th&t  there  is  an  implied  covenant  in  the  word 
"grant,"  but  any  such  implication  is  excluded  by  the  ex- 
press covenant,  which  is  for  further  assurance  as  to  one 
estate  only.  In  the  next  place,  if  there  ever  was  any  re- 
medy against  personal  estate  it  is  gone,  for  there  has  been 

an 

(a)  4  nfp,  48  b.  (e)  2  JEjtcA.  446. 

(i)  4  Mau.  if  S.  1 13.  (J)  2  JoC'  4*  ^*  510« 

(e)  3  Bro.  4  fi.  lao.  ig)  TU.  Cavenani.A.i, 

{d)  4  M.^  W.  130.  (A)  Page  240* 
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1 859.       an  election  to  proceed  against  the  land  by  Mrs.  Monypeniiy 
^^^^^^'^'^      receiving  the  1,100/.  purchase-money  for  Job*s  Crass. 

MoNTPBirirT.  They  referred  to  Right  dem.  Jefferys  v.  BucknelUa); 
Line  y.  Stevenson^b);  Mathew  y.  Blackmore(c)i  Adams 
V.  Gibney(d). 

Mr.  WiUcock  and  Mr.  Wickens  for  two  Defendants  in- 
terested in  the  personal  estate. 

They  referred  to  Parhhurst  v.  Smith  dem.  Dormer  {e)\ 
Chohnondeley  v.  Clinton  (/);  Adey  v.  Arnold  ig)\ 
Alexander  v.  Brame{h), 

Mr.  Daniel  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor,  af^er  stating  the  nature  of  the 
case  and  the  course  taken  in  the  Court  below,  said  : — 

The  matter  has  been  brought  before  me  by  appeal, 
and  has  been  very  fully  and  ably  argued,  the  counsel 
apparently  acquiescing  in  the  view  taken  by  the  Vice- 
Chancellor  (in  which  I  entirely  concur),  that  the  ques- 
tion is  simply  a  legal  one,  and  that  if  the  claimant  fail  in 
establishing  the  legal  construction  of  the  deed  which  she 
contends  for,  she  has  no  equitable  right  or  remedy.  The 
whole  question  is  on  the  deed,  which  must  therefore  be 
carefully  examined. 

[His  Lordship  read  the  material  parts  of  it,  and  stated 
the  facts  as  to  Mrs.  Monypennys  petition,  as  stated 
ante,  p.  580.] 

It 

(fl)  2B,6f  Ad,  278.  (f)   Willes,  327,  332. 

(6)  4  Bing.    N,    C.  678;    6          (/)  2  Jac,  ^  W.  1. 

Bing.  N.  C.  183.  (g)  2  De  G.,  M.  *  G.  432. 

(c)  IK^  N.  762.  (A)  7  De  O.,  M,  *  G.  523. 
{d)  6  Bing.  656. 
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Tt  was  insisted  in  argument  before  the  Vice-Chancellor  ]869. 
and  the  Judges,  that  by  petitioning  and  receiving  the  J^"^~^ 
proceeds  of  the  real  estate,  the  Claimant  had  determined  v. 

her  election  to  make  the  rent-charge  real,  and  that  she  Mohtpbkmt. 
had  no  power  to  treat  it  as  an  annuity,  and  to  sue  for  It 
as  such.  According  to  Litt.  s.  219,  "If  a  man  grant 
by  his  deed  a  rent-charge  to  another,  and  the  rent  is 
behind,  the  grantee  may  choose  whether  he  will  sue  a 
writ  of  annuity  for  this  against  the  grantor,  or  distrain  for 
the  rent  behind  and  the  distress  detain  until  he  be  paid. 
But  he  cannot  do  or  have  both  together.'*  And  Lord 
Coke's  comment  on  that  section  is  '^  Here  is  to  be  ob- 
served that  this  determination  of  the  election  of  the 
grantee  must  be  by  action  or  suit  in  Court  of  Record,  for 
albeit  the  grantee  distrains  for  the  rent,  yet  he  may  bring 
a  writ  of  annuity  and  discharge  the  land.*'  It  seems  to 
me  quite  unnecessary,  in  the  present  case,  to  consider  what 
is  the  effect  of  the  abolition  of  the  writ  of  annuity  by  the  Act 
of  the  3  &  4  Will,  4,  c.  27,  upon  the  right  of  election 
of  the  grantee  of  a  rent-charge  at  the  present  day,  because 
it  must  be  conceded  that  if  there  is  no  remedy  by  cove- 
nant, then  the  only  right  which  can  exist  is  that  which 
attaches  upon  the  land,  and  if  there  is  a  covenant  as  well 
as  a  power  of  distress,  it  is  not  a  case  of  election  at  all, 
but  the  grantee  has  a  double  remedy  and  may  have  re- 
course to  either  as  he  pleases,  as  oflen  as  the  rent-charge 
is  in  arrear. 

It  is  therefore  unnecessary  to  consider  whether  the 
petition  of  Mrs.  Mony penny  to  have  the  proceeds  of  the 
real  estate  paid  to  her  for  the  arrears  of  her  rent-charge 
is  equivalent  or  not  to  the  action  or  suit  in  a  court  of 
record,  which  Lord  Coke  says  is  necessary  to  the  de- 
termination of  the  election  of  the  grantee.  If  there  is  a 
covenant  in  the  deed  which  binds  the  executors  of  the 
grantor,  she  may  avail  herself  of  that  covenant  against 

his 


586  CASES  IN  CHANCERT. 

1869.       hit  personal  estate,  although  she  has  received  a  portioQ 
-Z^*'*'^^'^      of  the  arrears  out  of  the  real  estate. 

MOMTFIMMT 

V. 

MoMTPaMiit.       The  important  question,  then,  to  be  determined  is, 
whether  such  a  covenant  is  to  be  found  in  the  deed. 

The  learned  Barons  who  assisted  the  Vice-Chancellor 
in  putting  a  legal  construction  upon  the  deed  were  clearly 
of  opinion  that  there  were  no  words  in  it  creating  a 
covenant.     They  examined  the  recital,  the  grant  and  the 
power  of  distress  in  succession,  and  dismissed  each  of 
them  in  its  turn  with  the  remark  that  it  did  not  operate 
as  a  covenant.     Even  the  strong  and  appropriate  words 
used  in  the  creation  of  the  power  to  distrain  did  not  shake 
their  opinion.     For  as  they  say  "  Nor  do  we  think  that 
the  words  used  in  the  creation  of  the  power  to  distrain, 
extensive  as  they  are,  /  covenants,  grants  and  agrees  that 
it  shall  be  lawful,  when  the  rent-charge  is  in  arrear,  for 
the  grantee  to  distrain  on  the  premises,'  are  an  express 
covenant  that  he  shall  have  power  to  do  so.    We  think  that 
'  covenants '  and  '  agrees  *  mean  no  more  than  '  grants.*  '* 
The  learned  Judges  then  proceed  to  consider  whether 
there  is  any  implied  covenant  arising  out  of  the  general 
words  used  by  the  grantor,  and  properly  observe  that 
such  a  covenant  must  be  a  covenant  at  law,  and  that  there 
cannot  be  a  covenant  implied  from  such  words  that  the 
covenantor  had  an  equitable  estate.     And  they  conclude 
that  the  deed  contains  neither  an  express  nor  an  implied 
covenant  of  which  the  claimant  can  avail  herself  to  en- 
force the  payment  of  her  jointure. 

After  the  most  careful  consideration  of  every  part  of 
the  deed,  I  cannot  bring  my  mind  to  a  similar  con- 
clusion. 

In  the  course  of  the  arguments  of  the  counsel  agaiiMt 
the  claim,  I  have  been  earnestly  requested  to  examine  the 

whole 
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whole  icbeme  of  the  deed,  in  order  to  be  enabled  to  put       1859. 
a  satisfiustory  construction  upon  those  parts  of  it  which 
inToWe  the  question  to  be  decided.     Undoubtedly,  as  «. 

Skeppard  b9ljb  (a),  in  the  construction  of  all  parts  of  all 
kinds  of  deeds,  amongst  the  rules  to  be  universally 
observed  is  one  '*  That  the  construction  be  made  upon 
the  entire  deed,  and  that  one  part  of  it  doth  help  to  ex- 
pound another,  and  that  every  word  (if  it  may  be)  may 
take  effect  and  none  be  rejected."  Where  words  are 
ambiguous,  or  the  intention  is  not  manifest  and  plain,  it 
is  useful  and  sometimes  necessary  to  recur  to  other  parts 
of  the  deed  for  interpretation.  But  this  mode  of  con- 
struction is  frequently  invoked  for  the  purpose  of  giving 
a  different  meaning  to  words  from  that  which  they  ordi- 
narily bear.  And  on  the  present  occasion  the  assistance 
of  the  whole  scheme  of  the  deed  seems  to  be  used  not 
that  "  every  word  may  take  effect,'"  but  for  the  purpose 
of  weakening  the  proper  effect  of  appropriate  words. 

It  is  unnecessary,  in  my  opinion,  to  resort  to  anymore 
of  the  deed  than  that  which  relates  to  the  rent-charge  to 
Mrs.  Monypenmjj  except  to  observe  that  the  marriage 
consideration  runs  through  every  part  of  it. 

It  was  clearly  the  intention  of  Phillips  Monypenny 
that  Mrs.  Monypenny  should  have  a  rent-charge  out  of 
his  estate,  and  he  believed  himself  to  be  the  absolute 
owner  of  the  Maytkam  Hall  estate.  The  deed  therefore 
contains  a  recital  that  upon  the  treaty  for  the  marriage  he 
had  agreed  to  secure  to  her  an  annual  sum  or  rent  charge 
"  to  be  issuing  and  payable  out  of  the  manors  and  other 
hereditaments  hereinafler  charged  therewith,  and  of  or  to 
which  he  the  said  Phi/lips  Moneypenny  is  seised  or  en- 
titled in  fee  simple."  And  in  the  granting  part  Phillips 
Moneypenny  gives  and  grants  the  annual  sum  or  rent- 
charge 
(tf )  Tfmchitone^  p.  87. 
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V. 

SfovTrcvvT. 


charge  to  be  issuing  out  of  certmin  maoon  and  lands 
name,  and  also  generally  out  of  messaages,  limdi, 
ments  and  hereditaments  in  aereral  parishet  la 
of  Kent  of  or  to  which  he  or  any  peraoo  or 
trust  for  him  is  or  are  aeiaed  or  entitled  for  an 
inheritance  at  law  or  in  equity. 


It  is  said  that  the  altematiTe  words  in  the  recital  and 
in  the  grant  express  an  uncertainty  as  to  tite  natine  of 
the  title  of  Phillips  Monypenny  to  the  estates  cbarged, 
and  that  according  to  the  case  of  Right  dem.  Jeffenp 
T.  Bucknell  (a\  they  created  no  estoppel  against  PhiUfs 
Monypenny.  But  in  that  case  the  question  relaled  to 
two  houses  only,  which  were  mortgaged,  and  the  deed 
reciting  that  the  mortgagor  was  legally  or  eqnitaUy 
entitled  to  the  premises,  and  he  covenanting  that  he 
was  legally  or  equitably  seised  in  his  demesne  as  of 
fee,  it  was  clear  that  there  was  no  certain  or  precise 
averment  of  any  seisin  in  him. 


Here  the  charge  was  intended  to  apply  to  various 
lands  of  the  grantor,  and  as  it  is  an  undoubted  canon  of 
construction,  that  if  possible  you  should  give  eSect  to 
every  part  of  a  deed,  I  find  no  difficulty  in  considering 
the  words,  both  in  the  recital  and  in  the  grant,  not  as 
expressive  of  any  uncertainty,  but  as  applying  to  lands 
held  by  different  titles,  and  therefore  (reddendo  singula 
singulis)  to  all  the  lands  mentioned,  whether  Phillipi 
Monypenny  was  legally  or  equitably  entitled  to  them. 
The  effect  of  this  mode  of  rendering  the  recital  and 
the  grant  will  be,  that  the  annuity  will  be  a  charge  upon 
all  the  lands,  whether  Phillips  Monypenny  s  title  to  them 
was  legal  or  equitable,  although  the  power  to  distrain 

would 

(a)  2  B.  ^  Ad.  278. 
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would  of  course  be  limited  to  those  only  of  which  he  had        1869. 
the  legal  estate.  M^II^mt 


The  converse  of  this  case  is  put  by  Lord  Coke,  in  page 
147  b  of  his  Commentary,  where  he  says,  "  If  a  man 
seised  of  lands  in  fee,  and  possessed  of  a  term  for  many 
years,  grant  a  rent  out  of  both  for  life  in  tail  or  in  fee, 
with  clause  of  distress  out  of  both,  this  rent  being  a  free- 
hold, doth  issue  only  out  of  the  freehold,  and  the  lands 
in  lease  are  only  charged  with  a  distress.** 

It  has  been  said  that  the  words,  ''  give,  grant,  bargain 
and  sell,**  cannot  operate  as  a  covenant,  because  they 
merely  assert  a  power  to  give  or  create  an  annuity,  and 
at  the  same  time  the  plain  and  ordinary  effect  of  the  word 
''  covenant'*  has  been  denied,  and  it  has  been  treated  as 
synonymous  with  the  word  ''  grant.*'  But  in  construing 
this  deed,  I  should  be  much  more  disposed  to  give  the 
word  ^^  grant**  the  operation  of  a  covenant  than  to  trans- 
form the  word  ''  covenant"  into  a  grant.  It  is  undoubted 
law  that  a  deed  that  is  intended  and  made  to  one  pur- 
pose may  enure  to  another,  for  if  it  will  not  take  efiect 
that  way  it  is  intended,  it  may  take  effect  another  way  (a). 

There  is  an  admirable  judgment  of  Lord  Chief  Justice 
Willis  on  this  subject  in  Roe  d.  Wil1dnson\.  Tranmarr(b), 
which  has  a  considerable  bearing  upon  the  point  in  ques- 
tion. There  Thomas  Kirkby,  in  consideration  of  natural 
love  to  his  brother  Christoplier,  and  of  100/.,  granted,  re- 
leased and  confirmed  to  Christopher  the  premises  in 
question,  after  his  {Thomas's)  death,  and  covenanted  and 
granted  that  the  premises  should,  after  his  death,  be  held 
by  Christopher,  and  the  heirs  of  his  body,  and  after  their 

decease 

(a)  Sheppard's  Tauchilone,  p,  82.         (6)  WilUt,  682. 
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1859.       decease  to  John  Wilkimon  and  his  heirs;  and  it  was 
x^f^^-m^      j^^jj  ^j^^^  ^|j^  j^^j  could  not  operate  as  a  release,  be- 

V.  cause  it  attempted  to  convey  a  freehold  m  future,  but 

Moif TfftifHT.  ^jj^^  j^  ^j^,  good  as  a  covenant  to  stand  seised ;  and  the 

Chief  Justice,  in  delivering  judgment,  said,  ^  There  is 
likewise  one  thing  in  the  present  case  much  stronger 
than  in  any  of  the  cases  that  have  been  cited  on  the  one 
side  or  the  other,  for  here  is  not  only  the  word  '  grant,' 
which  has  been  often  construed  as  a  word  of  covenanti 
but  likewise  the  grantor  expressly  covenants  in  two 
places  in  the  deed  that  the  estate  shall  go  to  John  Wil- 
hinson  in  such  manner  as  he  granted  it." 

In  the  present  case,  if  the  words  creating  the  annual 
sum  or  yearly  rent-charge  are  to  be  construed  strictly  as 
a  grant,  and  nothing  more,  then  it  was  absolutely  void 
from  the  first,  and  never  could  have  had  any  inception, 
because  it  was  not  to  begin  till  afler  the  death  otPkiUipi 
Monypenny^  and  upon  his  death  the  estate  on  which  it  is 
charged  came  to  an  end. 

Why,  under  these  circumstances,  it  being  the  clear 
intention  of  the  parties  that  the  deed  should  operate,  if 
it  could  not  possibly  take  effect  as  a  charge,  should  it  not 
be  construed  to  be  a  covenant  to  pay  ''  the  annual  sum'* 
of  300/.,  which  would  be  binding  upon  the  executors  of 
Phillips  Monypennyy  though  not  named?  It  is  unne- 
cessary to  multiply  authorities  to  show  that  according  to 
what  Lord  Mansfield  says  in  Lant  v.  Norris{a), "  no  par- 
ticular technical  words  are  requisite  towards  making  a 
covenant,*'  for  in  this  deed  there  is  a  clause  in  which 
this  particular  and  appropriate  word  is  to  be  found,  ia 
giving  the  grantee  a  power  to  distrain  for  the  rent- 
charge 

(a)  1  Burr.  290. 
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charge,  Phillips  Monypenny  for  himself,  his  heirs  and        lo69» 
assigns,  "  covenants,  grants  and  agrees."  Mp»Tri:iiKr 


I  asked  more  than  once  in  the  course  of  the  argument, 
what  would  have  been  the  effect  of  the  deed  if  it  had 
simply  contained  this  clause  of  distress*  I  was  not  aware 
at  the  moment  that  my  question  almost  received  an  answer 
from  Littleton  himself.  He  says  in  s.  221,  ''  Also  if 
one  make  a  deed  in  this  manner,  that  if  ^.  of  B.  be  not 
yearly  paid  at  the  feast  of  Chrietmas  for  the  term  of  his 
life  20^.  of  lawful  money,  that  then  it  shall  be  lawful  for 
the  said  A,  of  B,  to  distrayne  for  this  in  the  Manor  of 
F*i  &c.  This  is  a  good  rent- charge,  because  the  Manor 
is  charged  with  the  rent  by  way  of  distress."  But  he 
adds,  "  And  yet  the  person  of  him  which  makes  such 
deed  is  discharged  in  this  case  of  an  action  of  annuity, 
because  he  doth  not  grant  by  his  deed  any  annuity  to  the 
said  A»  of  B.f  but  granteth  only  that  he  may  distrain  for 
such  annuity/'  Now,  upon  this,  put  the  case  that  a 
person  covenants,  grants  and  agrees,  in  the  terms  of 
Littleton's  section,  for  a  power  of  distress  for  an  annual 
sum  or  rent-charge  upon  lands  in  which  he  has  nothing. 
If  it  is  a  rule  that  every  word  in  a  deed  must  have  effect 
given  to  it  (if  possible),  and  none  ought  to  be  unneces- 
sarily rejected,  and  there  is  another  rule  that  if  a  deed 
cannot  take  effect  in  the  way  intended,  it  shall  take  effect 
ip  another  way,  why  should  not  these  words  have  each 
its  due  effect,  and  after  the  creation  of  a  rent-charge  by 
the  grant  .of  the  power  of  distress,  why  should  not  the 
covenant  applied  to  the  words  "  annual  sum''  create  a 
personal  liability  in  the  grantor  and  his  executors  ?  I 
am  aware  that  the  grantor  in  this  clause  of  distress  binds 
only  his  heirs  and  assigns,  and  not  his  executors ;  and  it 
was  insisted  (though  not  very  strongly)  in  argument,  that 
this  showed  an  intention  that  his  executors  should  not  be 
bound. 

lin- 
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1859.  I  inquired  whether  there  was  any  authority  to  be  found 

N-^v-^j*  ^j^^^  executors  in  such  a  case  would  not  be  liable,  and  I 

V.  was  told  that  none  had  been  discovered.     And  I  should 

MoKTPBNNT.  jjj^^g  jj^gjj  surprised  to  have  learnt  that  (the  rule  being 

that  heirs  are  in  general  only  bound  if  named,  and  that 
executors  are  bound,  although  not  named)  the  naming 
the  heirs  for  the  purpose  of  binding  them  should  be 
considered  to  amount  to  an  exclusion  of  the  executors, 
whom  it  was  unnecessary  to  name.  But  had  there  been 
any  such  authority,  I  should  have  thought  it  inapplicable 
to  the  present  case,  in  which  there  being  no  heirs  to  be 
bound,  as  there  was  nothing  to  descend,  the  naming 
them  could  have  no  greater  effect  than  if  they  bad  been 
altogether  omitted  from  the  covenant. 

It  is  quite  unnecessary  for  me  to  consider  the  question 
as  to  whether  a  covenant  could  have  been  implied  from 
the  words  of  the  deed,  if  there  had  been  no  express 
covenant.  I  proceed  entirely  upon  the  covenant,  which 
I  consider  to  be  expressly  created  by  the  language  of  the 
parties.  I  am  happy  to  think  that  in  thus  arriving  at  a 
conclusion  opposed  to  the  judgment  of  the  learned 
Judges,  who  have  previously  decided  this  question,  I  am 
able  to  support  myself  by  very  high  authority,  founded 
upon  reasons  which  recommend  themselves  strongly  to 
my  mind,  and  that  in  the  decision  which  I  feel  bound  to 
pronounce,  I  shall  not  determine  anything  which  will  be 
found  to  be  inconsistent  with  justice,  or  contrary  to  the 
obvious  intention  of  the  parties  to  the  deed. 
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1858. 

Dec.  17,  18, 

20,  22. 

1859. 

WYTHES  r.  LABOUCHERE.  ^^^li^W.^' 

npHIS    was   an    appeal   from   the   decision   of  Vice-     Before  The 

Chancellor  Wood,  dismissing  the  bill  with  costs.  Chancellor 

Lord 

The  facts  are  fully   stated  in  the  Lord  Chancellor's  Chelmsford. 

.   J  Notice  to  a 

judgment.  creditor  when 

his  debt  is  con- 
Mr.  Rolt,  Mr.  Daniel  and  Mr.  Rogers  were  for  the  yeUtion^of  ^  * 

Appellant.  principal  and 

surety  exists 
between  his 

Sir  R.  Betfiell,  Mr.  Willcock,  Mr.  W.  M.  James  and  co^e)>tors  is 

suincient  to 

Mr.  O.  Simpson  for  the  Respondent  affect  him  with 

the  conse- 
quences of  that 

The  following  authorities  were  referred  to.  out  any  further 

acceptance  of 
Walker  v.    Hardman  (a)  :    Pidcock  v.  Bishop  (b) ;  >^  on  his  part, 
o  jr.  K      -ry  ^„         ,,        -M-r      .C  But  it  is  not 

blone  V.  Compton  (c) ;  £x  parte  Sharp  (a) ;  Hamilton  v.  a  consequence 

Watson^e);  Owenv.Homan{f);  Railtony. Matthews {g))  ""^^""^y^^^^^ 
Smith  V.  Bank  of  Scotland  (A) ;  North  British  Insurance  tor,  without 

y^  any  inquiry  on 

Company  theVrtofth. 

surety,  should 
(o)  4  CL  if  Fin,  258.  (/*)  3  Mac.  4  G.  378;  S,  C.  acquaint  him 

(6)  3  B.  4^  C.  605.  4  H.  Lordt  Ca.  997.  ^»th  every  dr- 

(r)  5  Bing.  N.  C.  156.  (g)  10  C/.  *  Fin.  934.  fccShe*^" 

(d)  3  M.  D,Sf  D.  503.  (A)  1  Dow.  272.  credit  of  the 

{e)  12  C/.  ^  Fm.  109,  118.  debtor,  or  of 

any  matter  un- 
connected with  the  transaction  in  which  he  is  about  to  engage  which  may  render  it 
basardoas,  the  principles  applicable  to  insurances  not  applying  to  such  a  case. 

A  customer,  being  desirous  of  obtaining  an  advance  from  his  bankers  on  the  credit 
of  a  surety,  employs  solicitors  for  that  purpose,  who  are  also  the  ordinary  solicitors  of 
the  bankers,  but  are  not  employed  by  them  in  the  transaction  in  question.  The  solici- 
tors, however,  give  information  to  the  bankers  as  to  the  sufficiency  of  the  surety,  and 
debit  them  with  the  costs  of  preparing  the  instrument  of  suretyship.  Held,  that  they 
could  not  be  regarded  as  having  acted  for  the  bankers  from  the  beginning,  so  as  to 
affect  the  bankers  with  notice  of  any  concealment  or  misrepresentation  on  the  part  of 
the  customer  towards  the  surety. 

Repayment  of  a  sum  given  by  bankers  to  a  customer  for  the  purpose  of  constituting 
a  parliamentary  qualification,  on  an  understanding  that  it  was  to  be  returned :  Held, 
Dot  a  payment  on  his  general  account  so  as  to  discharge  a  surety. 
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1858.        Company  v.  Lloyd  (a);  HoUier  v.  Eyre(b);  Manley  ^. 
^"""^"^      Boycot(c)\    Pooley  v.  Harradine^d);    Amott  v.  HoU 
».  den  (e) ;  Bodenham  v.  Purchas  (/) ;  Simson  v,  Ingham  (g) ; 

Labooohere.  j^ewmarchY.Clay(,hy,  Williams  y.  Batvlinson  {i) ;  Clay- 
ton's Case(k), 

Judgment  reserved. 


The  Lord  Chancellor. 

Jan.  31.  In  this  case  the  Plaintiff  seejcs  to  obtain  relief  froip  a 

bond  for  30,000/.,  which  he  alleges  that  he  executed  tp 
the  Defendants  as  surety  for  Mr.  James  McGregor ^  on 
the  grounds — 

1st.  Of  misrepresentation  made  by  the  Defendants  or 
their  agents,  or  of  omission  by  the  Defendants  to  state 
facts  which  were  material  to  be  known  by  the  Plaintiff, 
and  which  it  was  their  duty  to  communicate  to  him,  and 
by  which  misrepresentation  or  omission  he  was  induced 
to  execute  the  bond. 

2nd.  That  the  bond  has  either  been  satisfied  by  pay« 
ments  made  by  M'  Gregory  or  that  the  Defendants  have 
so  dealt  with  McGregor's  funds  in  their  hands  that  the 
Plaintiff  is  entitled  to  be  relieved  altogether,  or  at  least 
in  part,  from  his  liability. 

The  following  are  the  facts  which  raise  the  ques- 
tions : — 

McGregor  was  formerly  manager  of  the   Liverpool 

Commercial 

(a)  10  Exch.  523.  (/)  2  B.  *  Aid.  39. 

(6)  9  CL  ^  Fin.  1.  (g)  2  JB.  *  C.  65. 

(c)  2  Etl.  Sf  BL  46.  (A)  14  Eoit,  239. 

{d)  7  Ell.  ^  Bl.  431.  (0  3  Bing.  71. 

(«)  18  G.  fl.  593.  {h)  \  Mer,  6Q5. 


CASES  IN  CHANCERY.  695 

Cemmerciat  JBanhing  Company^  and  the  DefSendanto  1858. 
(bankers)  were  the  London  agents  of  tbe  company.  In  ^''^ 
1845,  M*  Qregor  ceased  to  be  tbe  manager  and  became  the  o. 

managing  director  of  the  South  Eastern  Railway  Com^  Laboochkm. 
pony.  He  was  possessed  of  3,436  Sauil  JSiuteitn  Mdilwity 
Shares ;  1,241  South  EasUm  Steam  PacUa  Shares,  and 
500  shares  in-  the  Liverpool  Commereiai  Banh, 

These  shares  had,  some  years  before  the  transactions 
in  q^uestion,  been  deposited  with  the  Defendants  as  secu- 
rity for  advances  made  by  them  to  McGregor  to  the 
amount  of  92,000/.  They  were  afterwards  returned  to 
the  Liverpool  bank  about  184d,  and  were  in  the  posses- 
sion  of  the  bank  as  securities  for  advances  made  to 
AVOregor^  the  amount  of  which,  at  the  time  of  the  com- 
mencement of  the  transaction  in  question,  had  been  agreed^ 
between  the  parties  at  a  sum  of  116,000/. 

Tbe  Liverpool  bank  were  desircfns  of'  closing  tfaeti< 
flccomit  with  M' Qregor  and  pressed  bim  for  a  settlement^ 
and  in  consequence  he  applied  for  assistance  to  the  D^ 
fondants  and  idso  to  the  Plaintiff,  a  railwi^  contractor  rn^ 
very  extensive  business. 

At  this  time  M*€fregor  was  indebted  to  the  Defend- 
ants upon  a  mortgage,  dated  12th  Aprils  1861^  for' 
9',000/.,  which  incloded  property  of  varioas  descriptbiis^ 
not  of  the  kmd  usirally  taken  as  securities  by  bankers,  antf 
amongst  other  things  certain  policies  of  iftsttrance  Ott  the 
life  tX  M^  Qregor.  The  Plaintiff  had  previously  made' 
advances  to  JPGrregor^  one  in  April,  1852,  for  6,000/,, 
and  another  in  May,  1852,  for  the  same  amount, 
and  upon  tbe  occasion'  of  the  second  advance  the  De- 
fendants gaTe  up  three  of  the  policies  included  in  their 
mor^ge  to  enable  McGregor' to  raise' iftoney  upon  thenr, 
and  they  were  assigned'  for  the  benefit  of  the  Plaititiff. 

This  was  the  state  of  things  between  the  parties  when- 
VoL  III.  R  R  D.J.  the 
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Wtthbi 


1858.        the  present  transaction  began.     M'Cfregorbeing  desirous 
of  settling  with  the  Liverpool  hank,  in  December,  ISSH, 
V.  applied  to  the  Plaintiff  to  assist  him.     McGregor  says 

Labouchbre.  he  saw  the  Plaintiff  on  the  7th  or  8th  of  December,  and 
asked  him  to  give  him  his  name  for  such  a  sum  of  money 
as  would  enable  him,  with  what  he  could  raise  by  way  of 
loan  on  the  shares  themselves,  to  redeem  them  from  the 
Liverpool  bank  and  close  his  account  with  it ;  and  a  sum 
was  named,  taking  the  market  price  of  the  day.  The 
apparent  deficiency  in  the  shares  was  about  1S,0002. 
There  is  a  good  deal  of  evidence  given  by  the  Plaintiff 
as  to  the  original  application  by  WGregor  for  assistance 
being  limited  to  12,000/.,  and  there 'is  a  direct  contra- 
diction between  them  upon  this  and  upon  many  other 
points,  but  I  consider  the  question  not  sufiiciently  mate- 
rial to  render  it  necessary  to  occupy  any  time  in  ascer- 
taining where  the  truth  lies.  There  is  no  doubt  that  the 
Plaintiff,  before  the  execution  of  the  bond,  had  agreed  to 
assist  M^ChregoT  by  giving  security  to  the  amount  of 
30,000/.,  and  whether  originally  or  ultimately  seems  to 
be  perfectly  immaterial,  so  far  as  the  Defendants  are  con- 
cerned. 

One  thing  is  clear  upon  the  evidence,  that  on  the 
morning  of  the  11th  December,  1852,  the  Plaintiff 
had  agreed  to  give  his  bond  to  the  Defendants  for  the 
sum  of  30,000/.  He  met  M^Qregor  at  the  London, 
Bridge  Railway  Terminus  early  on  that  day.  McGregor 
drew  up  a  memorandum  as  to  the  time  at  which  the  bond 
should  be  payable.  This  McGregor  took  to  the  bankers, 
and  it  was  altered  by  them  to  the  terms  which  now  form 
the  condition  of  the  bond.  McGregor  brought  it  back 
so  altered  and  delivered  it  to  Mr.  Freeman  (who  had  come 
to  the  London  Bridge  Terminus  in  the  interval)  as  in- 
structions to  draw  the  bond.  Mr.  Freeman  was  a  mem- 
ber of  the  firm  of  Tilliard,  Sons  4r  Freeman,  who  were 
the  solicitors  of  the  Defendants  and  also  of  the  South 

Eastern 


Laboucherb. 
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JSastem   Railway   Company,   and   of  McGregor  their        1858. 
chairman  ;  but   Mr.   Tilliard  attended  principally  to  the      y^^ 
business  of  the  Defendants,  and  Mr.  Freeman  to  that  of  v. 

the  railway  company.  Mr.  Freeman,  having  received 
his  instructions,  went  away  to  his  office  at  the  Old  Jewry, 
the  Plaintiff,  who  was  to  leave  London  for  Belgium  that 
evening,  agreeing  to  remain  till  his  return  with  the  bond. 
Freeman  found  Tilliard  at  the  office,  and  asked  him,  in 
order  to  save  time,  to  draw  up  the  form  of  a  condition 
for  payment  upon  two  months'  notice,  which  he  did,  and 
Freemanused  his  draft  for  the  preparation  of  the  condition. 

Before  Freeman  left  the  terminus  to  prepare  the  bond, 
JtPOregor  had  begun  to  write  the  draft  of  a  letter  which, 
upon  Freeman's  return,  he  found  him  reading  to  the 
PlaintifT,  who  desired  some  addition  to  be  made  to  it^ 
which  was  done^  and  the  letter  was  then  copied  and 
signed  by  McGregor  and  delivered  to  the  Plaintiff,  This 
is  the  letter  of  the  11th  December,  1852,  set  out  in 
paragraph  19  of  the  bill,  to  which  I  shall  refer  more 
particularly  hereafter,  as  it  is  alleged  to  contain  the  mis- 
representations on  which  the  Plaintiff  relies,  as  entitling 
him  to  be  relieved  from  his  bond.  Freeman,  however, 
took  no  part  in  drawing  up  this  letter,  nor  had  he  any 
knowledge  of  its  contents,  any  ftirther  than  by  hearing 
a  portion  of  it  read  upon  his  coming  to  the  terminus  with 
the  bond. 

The  execution  of  the  bond  took  place  in  the  presence 
oi  Freeman,  the  attesting  witness  and  McGregor,  It  is 
the  bond  of  the  Plaintiff  only,  without  any  reference  to 
McGregor  or  anything  upon  the  face  of  it  to  show  that 
the  Plaintiff  was  liable  upon  any  other  account  than  his 
own.  The  bond,  after  its  execution,  was  given  to  Free- 
man, and  was  by  him  handed  to  Tilliard,  on  Monday, 
18th  December,  1852.  It  was  then  unstamped,  and  was 
returned  by    TUliard  to   Freeman  for  the  purpose  of 

R  R  2  having 
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1868.       having  it  stamped.    After  it  was  stamped  it  was  givea  by 

^  Freeman  to  M'Oregor  and  by  him  delivered  to  the  De- 

V.  fendants,  as  he  believes,  before  the  18tb  December ^  but 

AsoucBiEs.  certainly  before  any  advance  was  made  by  the  Defendants 

upon  it. 

The  Plaintiff  now  seeks  relief  from  the  bond  upon 
various  grounds,  which  he  undertakes  to  establish,  and 
which  were  very  clearly  stated  by  his  counsel  to  be  the 
following : — 

1st.  That  the  Plaintiff  was  only  a  surety  for  the  ad- 
vance to  M^Qregor  by  the  Defendants  on  his  current 
banking  account. 

Snd.  That  lilliard,  Sans  ^  Freeman  were  soUcitora 
to  the  Defendants  as  well  as  to  McGregor  in  the  trans- 
action of  obtaining  this  bond,  or  if  not^  that  at  least 
M'Greffor  was  the  Defendants'  agent  to  negotiate  the 
terms  and  conditions  of  the  bond. 

3rd.  That  the  Defendants  had  notice  through  their 
solicitors  or  their  agents  of  the  letter  of  the  llth  Decent 
ber,  1852,  given  by  McGregor  to  the  Plaintiff,  which  it  is 
alleged  contained  misrepresentations,  by  which  the  De- 
fendants are  in  consequence  bound. 

4th.  That  if  the  Defendants  could  not  be  considered 
to  have  been  actively  engaged  through  their  agents  in 
making  misrepresentations,  they  were  guilty  of  conceal- 
ment in  not  communicating  to  the  Plaintiff,  as.  they  were 
bound  to  do,  certain  transactions  which  had  occurred 
betweea  them  and  McGregor  in  the  course  of  their  pre- 
vious dealings. 

5th.  That  the  Plaintiff  never  intended  to  become  bound 
otherwise  than  in  a  joint  bond  as  surety  with  JlPCrregcr, 
and  that  the  bond  in  question  was  executed  by  him  con- 
trary 
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trary  to  his  intention,  through  haste,  surprise  6)t  de-       1858. 
ception.  ^;*^^^t 

V. 

eth.  That  for  these  or  some  of  tiiese  reasons  the  Plaintiff  Labouchere. 
is  entitled  to  be  relieved  from  the  bond,  or  if  not  diat  the 
payments  which  were  made  by  3POregor,  after  its  ex- 
ecution, ought  to  be  applied  in  satisfactioti  of  th^  claim  of 
the  Defendants  ;  and  particularly  that  a  sum  of  10,000/. 
which  had  been  transferred  by  th6  Defehdant^  to 
JtPGtegar's  account,  and  after  the  bond  was  given  re- 
transferred  to  the  Defendants  (if  the  transactroh  has  not 
entitled  Plaintiff  to  be  relieved  altogether),  should  be 
applied  in  liquidation  of  so  much  of  the  advances  made 
to  JiPGregoT  upon  the  security  of  the  Dond. 

The  first  point  to  settle  between  the  parties  is  un- 
doubtedly the  exact  relation  in  which  the  Plaintiff  stood 
to  the  Defendants  in  the  transaction.  Was  he  a  surety 
for  M^Chregor  (not  as  between  tnemdelves,  of  which 
there  is  no  doubt,  but)  as  between  them  and  the  De- 
fendants, so  that  as  to  the  Defendants,  he  would  be 
entitled  to  all  the  rights  of  a  surety;  It  was  contended 
that  in  order  to  entitle  a  surety  to  stand  in  that  position 
as  to  the  creditor^  he  must  show  not  only  that  the 
creditor  knew,  at  the  time  of  the  contract,  of  the  re- 
lation of  principal  and  surety  existing,  but  that  he  also 
expressly  accepted  him  in  that  relation.  And  for  this 
position  various  cases  at  law  were  cited,  and  particularly 
^\nX  was  isaid  by  Lord  Camphell,  in  Amcftt  v.  Hblden  (a), 
wherei  after  describiilg  a  surety  as  a  persoii  who  makes 
himself  liable  for  the  debt  of  another,  he  adds  ''If  he  has 
no  interest  in  the  transaction,  eicept  as  silrety,  and  thi6 
18  fnlly  known  to  the  creditor,  who  accepts  him  in  the  re- 
latioh  of  surety,  his  contract  with  the  creditor  must  be 
attended  with  all  the  incidents  of  suretyship."     But  in 

Hollyer 

(a)  18  Q.  fi.  615. 
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1858.       Hollyerv.  Eyre{d)  nothing  more  than  notice  or  knowledge 
by  the  creditor  oFthe  existence  of  the  relation  of  principal 
and  surety  is  stated  to  be  necessary.  It  does  not  appear  to 
Laboucherb.  jjj^  ^^^  there  is  any  real  difference  in  the  two  decisions. 

What  Lord  Campbell  means  is  clearly  this: — if  the  credi- 
tor, with  the  knowledge  that  a  person  is  intended  to  be 
surety,  accept  the  instrument  or  security  which  pledges 
his  liability,  the  rights  of  suretyship  attach  upon  the 
transaction;  and  thus  explained  it  is  clear  that  in  these 
cases  knowledge  and  acceptance  really  mean  one  and  the 
same  thing. 

Now,  in  the  present  case,  the  Defendants  perfectly 
well  knew  when  they  took  the  Plaintiff's  bond,  that  be 
had  agreed  to  give  it  as  a  security  for  a  sum  of  30,000/. 
which  was  to  be  advanced  by  them  to  M*Crr^or,Bni 
from  which  he  was  to  receive  no  benefit  himself.  They 
must  have  accepted  the  bond,  therefore,  on  the  footing 
upon  which  they  knew  it  was  given, — the  relation  of 
suretyship  between  the  Plaintiff  and  McGregor. 

Having  thus  determined  the  preliminary  point,  it  may 
be  convenient  to  notice  the  objection  which  the  Plaintiff 
makes  to  the  nature  of  the  bond,  which  he  executed  con- 
trary, as  he  says,  to  his  intention  and  the  understanding 
between  him  and  McGregor ^  before  considering  the  case 
of  the  Plaintiff  upon  the  alleged  misrepresentations  and 
concealment. 

The  Plaintiff  is  the  sole  obligor  in  the  bond,  and 
there  is  nothing  upon  the  face  of  it  to  show  that  he 
was  liable  in  any  other  character  than  as  a  principal. 
And  he  complains  that  he  was,  from  haste  and  surprisei 
drawn  in  to  execute  a  bond  different  from  that  which  he 
agreed  to  give.     He  alleges  that  the  bond  which  he 

undertook 

(a)  9  CL  4-  Fin.  45,  51. 
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undertook  to  execute,  and  which  the  Defendant  agreed        1858. 
to  accept,  was  a  joint  bond  with  McGregor  and  as  his      ^^ 
surety,  and  that  Freeman,  being  instructed  as  to  the  v. 

nature  of  the  security  to  be  given,  and  contrary  to  the 
arrangement  and  the  understanding  of  all  parties,  drew 
up  a  bond  in  which  he  was  made  sole  obligor.  That  it 
was  brought  to  him  by  Freeman^  was  not  read  over  to 
him  prior  to  its  execution,  that  he  had  no  legal  adviser, 
and  that  he  executed  it  under  the  superintendence  and 
direction  of  Freeman,  Both  JtPOregar  and  Freeman 
positively  state  that  there  was  nothing  said  by  the  Plain- 
tiff to  them  or  in  their  presence  and  hearing  as  to  his 
giving  a  bond  as  surety  only.  Freeman  positively  swears 
that  the  bond  was  explained  to  Plaintiff*,  and  that  he 
took  it  in  his  hand  and  appeared  to  read  it.  But  even 
if  there  had  not  been  this  conflict  of  testimony,  I  should 
have  thought  it  scarcely  possible  for  the  Plaintiff*  success- 
fully to  contend  that  he  executed  the  bond  in  ignorance 
of  its  real  nature  and  under  circumstances  of  haste,  sur- 
prise or  deception.  The  Plaintiff,  a  man  in  very  ex- 
tensive business,  executing  a  bond  for  30^000/.,  which, 
on  the  face  of  it,  must  have  shown  that  it  was  intended 
for  only  one  obligor,  only  one  seal  being  upon  it,  and  it 
being  an  instrument  of  a  short  and  intelligible  descrip- 
tion, cannot  be  permitted  to  allege  that  he  executed  it 
in  blind  ignorance  of  its  real  character.  It  is  said  by 
the  Plaintiff,  that  the  letter  written  by  SPChregor  to 
Freeman  of  the  11th  December j  1852,  shows  that  he  was 
intended  to  be  surety  only,  for  in  stating  how  the  bond 
was  to  be  drawn,  McGregor  adds,  ''the  terms  of  the  bond 
and  its  conditions,  showing  how  the  liability  will  arise.'' 
This  seems  to  have  been  M* Gregorys  original  intention 
as  to  the  form  of  the  bond,  and  Freeman  says  that  he 
communicated  to  McGregor  the  great  difficulty  there 
would  be  in  framing  a  bond  with  such  a  statement  on 
the  face  of  it.      When  this  communication  was  made 

nowhere 
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1858.       nowhere  appears,  but  the  proposal  that  Ae  real  nature  of 

]^"^^      the  Plaintiff's  liabQity  diould  be  stated  is  not  incoosit* 

V.  tent  with  his  being  sole  obligor,  and  might  suggest  itsdf 

Labouchbre.   ^  M^Oregor's  mind  as  more  necessaiy  for  die  Plaintiff's 

security  if  he  alone  gave  the  bond  than  if  he  entered  with 
him  into  a  joint  obligation.  The  Plaintiff  also  relies  upon 
the  Defendants'  affidavit,  in  which  they  say  they  had 
''no  conversation  or  intercourse  with  Mr.  Freeman 
respecting  the  bond  or  the  Plaintiff's  suretyship  fiir 
JfCrregor  previously  to  September^  1854."  But  tlie 
Defendants  are  here  clearly  speaking  of  the  transactioa 
in  its  substance  and  not  in  its  form,  for  they  knew  at 
this  time  perfectly  well  that  whatever  might  be  the  lia* 
bility  q{  the  Plaintiff,  the  form  in  which  it  was  engaged 
was  not  by  a  bond  executed  by  a  prindpal  and  surety. 
I  think  the  Plaintiff  utterly  fails  in  establishing  any 
ground  either  from  the  nature  of  the  bond  or  the  cir- 
cumstances connected  with  its  execution  to  be  relieved 
from  his  liability. 

The  next  question  which  must  be  considered  is,  whe- 
ther there  was  any  misrepresentation  by  the  Defendants 
or  their  agents  by  which  the  Plaintiff  was  induced  to 
execute  the  bond.  It  will  be  necessary,  in  the  first  place, 
to  consider  what  was  the  position  of  TUliard,  Sons  ^ 
Freeman,  and  also  of  M^Chegar,  with  reference  to  the 
Defendants  to  the  transaction  in  question.  The  Plaintiff 
contends  that  Tilliard,  Sans  2f  Freeman  acted  as  the  so- 
licitors for  the  Defendants  as  well  as  for  M'Oregarin 
procuring  the  bond,  and  that  any  misrepresentadons  to 
the  Plaintiff  made  by  them  or  to  which  they  were  privy 
would  affect  the  Defendants,  their  employers.  I  have 
already  adverted  to  the  fact  that  Tilliard,  Sans  ^  Fret' 
man  being  the  general  solicitors  of  the  Defendants,  and 
also  to  the  mode  in  which,  by  arrangement  among  them- 
selves,  Tilliard  attended  to  the  business  of  the  bankers, 

the 


CASES  IN  CHANCERY.  «» 

the  Defimdaiits  and  Freeman  to  die  ^airs  of  the  South  1858. 
Eagtem  Bmlway  Company.  Of  course,  such  a  division 
of  labour  would  not  prevenft  die  firm  being  the  solicitors 
acting  on  each  occasion  tfarovgh  one  of  the  partners  or  I-abotjcheii*. 
being  jointly  liable  (as  suggested)  for  «ny  negligence 
of  niiicb  die  acting  partner  might  be  guilty.  But  the 
ffsestionliere  is  not  whether  ^ne  partner  of  a  firm  conduct- 
ing any  professional  business  is  acting  for  all,  but  whether 
iiie  firm  was  acting  at  all  for  the  Defendants  in  thistrans- 
ac^on.  The  Defendants  have  positively  sworn  that  diey 
had  no  oommunicadon  with  any  of  the  firm  of  TUliard^ 
Sons  4f  Freeman  on  the  subject  of  the  bond  dll  after  its 
execution.  Freeman^xidi  7fi3iarefhavebothswornthatthey 
did  not  act  in  any  manner  as  the  solicitors  of  the  Defendants 
in  the  matter.  It  is  quite  true,  as  the  Plaintiff's  counsel 
have  said,  that  whatever  may  be  the  denial  of  the  em* 
ployment  of  TiUiard,  Sons  ft  Freeman,  the  acts  of  the 
parties  may  be  such  as  to  prove  that  such  reladon  existed 
between  them.  But  against  the  posidve  statement  of 
persons,  undoubtedly  all  of  them  of  the  highest  respec* 
tability,  the  acts  which  are  to  prevail  against  their  oath 
ought  to  be  such  as  are  not  equivocal,  but  which  clearly 
and  conclusively  establish  the  &ct  against  dieir  testimony^ 

One  circumstance  which  was  principally  relied  on  was, 
diat  when  the  proposal  for  an  advance  to  3P  Gregory  on 
the  security  of  the  Plaintiff,  was  first  made,  TiUiard  was 
asked  by  the  Defendants  his  opinion  of  the  sufficiency  of 
the  Plaintiff,  and  he  described  him  as  a  person  of  credit 
and  responsibility.  This  was  alleged  by  Mr.  Daniel  to 
be  one  of  the  most  important  acts  of  advice  which  could 
be  given  by  a  solicitor.  But  I  cannot  think  that  an  en- 
quiry (and  in  this  instance  a  casual  one)  of  a  solicitor  as 
to  the  credit  and  ability  of  another  person  is  such  an 
application  to  him,  in  his  character  of  solicitor,  as  would 
at  onoei  upon  his  answering  the  question,  amount  to  an 

acceptance 
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1858.       acceptance  of  a  retainer  or  employment  in  that  character. 

Wtthbi  '^  ^^  "^^  within  the  ordinary  sphere  of  a  solicitor's  duty 
V*  to  answer  these  inquiries,  nor  does  his  professional  skill 

or  knowledge  give  him  any  advantage  over  any  other 
person  to  whom  a  similar  question  might  be  addressed. 
If  nUiardhad  been  employed  by  the  Defendants  to  make 
inquiries  as  to  the  sufficiency  of  the  Plaintifi^  and  be 
had  accepted  the  employment  and  afterwards  had  satis- 
fied himself  with  a  careless  performance  of  his  duty,  re- 
sulting in  erroneous  information,  upon  which  the  bankers 
had  acted  and  lost  their  money,  the  case  would  have  been 
far  different.  But  I  cannot  think  there  is  the  slightest 
ground  for  attributing  to  a  simple  answer  to  such  an  in- 
quiry as  the  Defendants  made  to  Tilliard  the  creation 
ipso  facto  of  the  important  relation  of  solicitor  and  client. 

It  was  then  said  that  the  nature  of  the  transaction  and 
the  mode  in  which  it  was  treated  show  that  Freenmn  was 
all  along  acting  in  the  interests  of  the  Defendants  .and  in 
their  behalf,  and  this  it  is  alleged  is  proved  by  the  tenor 
of  the  letters  of  Freeman  to  McGregor  upon  the  original 
proposal  of  a  security  for  the  advances  to  be  made,  by 
the  mode  in  which  the  case,  laid  before  Mr.  Welch  for 
his  opinion  as  to  the  sufficiency  of  the  bond,  was  drawn, 
and  by  entries  in  the  books  of  Tilliard,  Sons   b;  Free- 
man,  and  particularly  in  the  disbursement  book  made 
from  the  diary  of  one  of  their  clerks,  in  which,  under  the 
head  of  **  W.  D.  ^  Co^  there  are  charges  in  respect  of 
the  bond  entered  as  intended  to  be  charged  to  the  De- 
fendants Williams,  Deacon  ^   Co,,  and  amongst  them 
a  sum  of  37/.  lOs.  for  stamping  the  bond.     I  do  not  see 
anything  in  the  letters  of  Freeman  to  M*  Chregor,  when 
the  negotiations  for  a  security  began,  which  can  bear  a 
construction  at  variance  with  FreemaiCs  positive  denial 
that  he  was  acting  for  the  Defendants  in  the  transaction. 
With  respect  to  the  case  laid  before  Mr.  Welch,  this  ex- 
planation 
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planation  is  given  by  THUiard.     He  says  "  I  consulted       .1868. 
Mr.  Welch  for  my  own  satisfaction.     I  should  not  have      Wttbes 
liked  to  band  over  to  Williams.  Deacon  Sr  Co,  a  bond  for  ,        ^* 

Labouchcrb. 

80  large  a  sum  without  advice,  as  it  had  been  prepared  in 
great  haste."  And  again  ''  I  was  looking  to  the  interest 
of  the  bankers  and  to  my  own  position  in  handing  them 
the  bond  as  a  fit  security  for  them  to  take."  As  the  bond 
would  belong  to  the  bankers  when  the  advances  were 
made,  and  would  be  their  security  for  them,  I  see  nothing 
in  this  act  of  caution  on  TiUiardCs  part  which  is  incon- 
sistent with  the  firm  not  being  the  solicitors  to  the 
Defendants  in  the  preparation,  or  upon  the  execution  of 
the  bond.  With  regard  to  the  entries  in  the  books  of 
TUtiard,  Sons  ^  Freeman  of  the  charges  respecting  the 
bond  under  the  heading  of  "  W.  D.  §p  Co."  a  very  minute 
explanation  is  given,  and  it  is  also  proved  that  they  were 
entered  in  this  manner  without  the  authority  of  the  firm. 
But  assuming  that  they  had  been  actually  entered  by  the 
solicitors  themselves  to  the  debit  of  the  Defendants,  that 
would  not  have  rendered  the  Defendants  liable  to  them. 
It  could  only  have  the  effect  of  casting  some  doubt  upon 
the  evidence  of  the  solicitors  that  the  bankers  were  not 
their  clients  in  the  transaction.  I  may  observe,  in  pass- 
ing, that  as  to  the  charge  for  the  stamp  upon  the  bond, 
the  Defendants  could  not  be  bound  to  pay  it,  as  it  would 
be  payable  by  the  borrower,  and  yet  it  is  equally  with  the 
other  charges  debited  to  them. 

But  the  Plaintiff's  counsel  insisted  that  this  question 
was  concluded  by  Mr.  ThomtorCs  statement  that ''  when 
Mr.  Tilliard  saw  them  about  the  bond  it  was  as  their 
solicitor."  Now  this  is  quite  consistent  with  Mr.  Tilliard 
and  the  firm  not  having  acted  as  the  bankers'  solicitors 
in  obtaining  the  bond.  The  bond  was  executed  on 
the  Saturday;  it  was  on  the  following  Monday  that 
Mr.    Tilliard  was  at  the  bank,   and  the    Defendants 

might 
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1858.       might  very  ^vell  inquire  of  liim  about  the  bond,  us 


Wythe  s 


their  solicitor^  as  it  wats  the  security  they  were  abouit 
i""'     to  receive  for  a  very  considerable  advance  of  money. 
Laioocherb.  j jjg  bond^   npotk  its   execution,  appears  to  have  been 

given  to  Mr.  Freeman  and  by  him  handed  Co  Mr. 
TUliard  on  the  Monday,  the  13th  December.  On  the 
same  day  he  laid  the  case  before  Mr.  Welch,  and  aifter- 
wards  saw  Mr.  I1u>rnton  and  advised  the  DefendaiilB  as 
their  solicitor.  At  this  time  no  adv^n^es  had  been  made, 
but  the  bond,  which  was  then  unstamped,  was  returned 
by  TUliard  to  Freeman ;  it  Was  stamped  and  given  to 
McGregor  before  the  18th  December,  and  M^Qregcr  says 
he  delivered  it  himself  to  the  bankersi  he  believes>  before 
the  18th  December,  but  certainly  before  any  advances 
Were  made. 

There  seems  to  tne  to  be  nothing  in  the  circum- 
stances on  which  the  Plaintiff  relies  to  establish,  against 
the  positive  evidence  to  the  contrary,  that  Tilliard,  Sons 
^  Freeman  were  the  solicitors  of  the  Defendants  upon 
the  advance  on  the  Plaintiff's  bond,  nor  is  there  any 
ground  for  alleging  that  McGregor  can  in  any  manner  be 
considered  as  the  bankers'  agent  in  the  transaction ;  he 
was  not  employed  by  them  to  obtain  the  Plaintiff's  bond, 
he  was  acting  entirely  for  his  own  interest  and  on  his 
own  account,  knowing  that  he  had  no  prospect  of  obtain- 
ing an  advance  from  the  bankers  except  upon  good  secu- 
rity, and  knowing  also  that  the  Plaintiff's  bond  would  be 
likely  to  be  considered  by  them  to  be  satisfactory. 

It  has  been  necessary  to  consider  the  question  of 
ageticy,  because  unless  it  is  established,  all  th^  mis- 
tepresentations  which  are  alleged  to  have  been  made  by 
McGregor  in  the  presence  of  Freeman  must  go  for 
nothing.  These  are  supposed  to  be  contained  in  the 
letter  of  the  11th  of  December,  1852,  which  was  written 
by  M'Gregor,  and  handed  to  the  Plaintiff,  which  Free- 

man 
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num  only  heard  ia  part^  but  the  contenta  of  which  were  Qf       1B68* 
course  fully  known  to  UPGregor.    With  r^ape^t  to  the      ^^•^^'-^ 
pasaage  which  is  supposed  to  involve  the  miarepresenta-  «. 

tion,  the  very  ambiguity  of  it  is,  perhaps,  the  beat  answer.  LABoucHaaa. 
If  it  were  necessary  for  me  to  put  a  construction  upon  it»  I 
should  rather  be  dbposed  to  adopt  that;  which  points  it  U>. 
a  particular  debt,  than  to  understand  it  as  giving  an  ac^ 
count  of  all  the  debts  which  McGregor  owed.  But  as  no 
peraoawho  was  an  agent  of  the  bankera  was  a  party  or 
privy  to  this  letter,  it  ia  unnecessary  to  dwell  longer  upon, 
it,  a^  they  cannot  possibly  be  a^cted  with  knowledge 
of  it. 

t  proceed,  therefore,  to  the  next  point,  which  ia — 
Whether  there  was  any  concealment  of  facts  from  the 
PlaiDtifl^  which  it  was  material  for  him  to  know,  and 
which  il  was  the  duty  of  the  Defendants  to  communicate 
to  him  aa  a  surety.     The  uncommunicated  facts  are — 

Ist.  The  mortgage  for  9,000/.  ypon  securities  of  an 
unusual  character  for  bapkers  to  accept 

Sndly.  The  acknowledged  hopelessness  of  the  old 
balance  of  1,2882.,  and  its  consequent  omission, 

Srdly.  McGregor's  active  drawing  account,  and  the 
transaction  of  the  10,0002.  transferred  to  McGregor  for 
t}]e  purpose  of  giving  him  a  parliamentary  qualification, 
and  the  re-transfer  of  that  sum  to  the  Defendants  after 

-  •  • 

the  execution  of  the  bond  and  the  advance  of  the  money 
upon  it. 

It  will,  perhaps,  be  unnecessary  to  make  a  distinctioob 
between  these  difierent  facts,  alleged  to  be  improperly 
OQpcealed,  whether  it  might  be  the  duty  of  the  backers! 
to  communicate  some  or  one  of  them,  and  not  the  others^ 
because  one  material  suppression  of  what  ought  to  be 
made  known  to  a  surety  is  as  effectual  to  entitle  hin^  to 
relief  af  any  number.  There  is  great  difficulty,  bow- 
ever 
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1858.       ever  in  deciding  upon  the  conflict  of  evidence  between 

^^^^      M'Gregor  and  the  Plaintiff*,  as  to  the  PlaintiflTs  know- 
Wtthes 

V.  ledge  or  ignorance    of   the   state   of   things    between 

Laboucherr.  McGregor  and  the  bankers.  The  Plaintiff  says  that  he 
knew  nothing  beyond  the  debt  of  3,300/.  mentioned  in 
the  letter  of  the  11th  oi  December,  1862.  M'Gregar 
says  that  he  told  him  everything,  and  that  the  Plaintiff 
knew  of  all  his  transactions  with  the  Defendants.  The 
credit  oi McGregor  is  however  a  little  shaken,  by  a  con- 
tradiction which  he  has  received  from  a  highly  respect- 
able solicitor,  Mr.  Rixan,  who  has  sworn  that  3PGregor 
stated  to  him  that  he  had  never  told  the  Plaintiff  of  his 
debt  on  security  for  the  9,000/.  to  the  bankers.  It  is 
denied  by  McGregor  that  he  ever  said  this  to  Rizon, 
but  it  may  be  stated,  as  a  fair  rule  for  weighing  the  value 
of  contradictory  evidence,  where  it  can  be  assumed  that 
the  witnesses  on  both  sides  mean  to  speak  truly,  that 
when  one  asserts  that  something  was  said  or  done  which 
was  denied  by  the  other,  more  credit  ought  to  be  given 
to  the  person  asserting,  than  to  the  one  denying  the  fact, 
because  for  the  former  to  be  in  error  he  must  have  in- 
vented something  which  never  occurred,  whereas  the 
memory  only  of  the  latter  may  be  defective.  But  the 
contradiction  here  reaches  only  to  a  part  of  McGregor's 
liabilities  to  the  bankers,  and  it  is  possible  also  that  he 
may  be  correctly  contradicted  in  his  denial  of  his  alleged 
statement,  and  yet  the  fact  itself  may  be  opposed  to  such 
statement.  But  I  am  happy  to  think  that  it  will  not  be 
necessary  for  me  to  adjust  the  balance  of  credibility 
between  McGregor  and  the  Plaintiff,  who  are  in  direct 
opposition  to  each  other  upon  every  material  point,  but 
that  I  can  deal  with  the  case  quite  independently  of  this 
difficulty,  if  not  impossible  undertaking. 

I  will  consider  the  question   of  concealment  solely 
upon  the  footing  of  the  duty  of  the  Defendants  towards 

the 


Laboucheab. 
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the  Plaintiff  as  surety.  It  must  of  course  be  conceded,  1858. 
that  if  the  Plaintiff  had  applied  to  the  bankers,  and  they  ^JP"^^^ 
had  given  him  a  false  account  of  the  transactions  between  v. 

them  and  McGregor j  the  Plaintiff  would  be  entitled  to 
be  relieved  from  his  suretyship.  But  not  only  was  there 
no  application  to  the  Defendants  by  the  Plaintiff,  but 
they  never  came  into  communication  with  each  other 
directly  or  indirectly  in  the  transaction.  Was  there, 
under  these  circumstances,  any  legal,  or,  I  would  add,  any 
moral  obligation  upon  the  bankers,  when  they  learnt 
that  the  Plaintiff  was  willing  to  become  security  to  them 
for  a  large  advance  to  McGregor ^  to  search  for  him,  and 
warn  him  against  the  danger  of  such  a  step,  by  com- 
municating the  condition  of  his  old  account,  the  security 
which  they  had  taken,  and  the  circumstances  connected 
with  the  parliamentary  qualification?  No  case  which 
has  been  cited  goes  this  length  or  near  it.  Indeed  the 
case  of  the  North  British  Insurance  Company  v. 
Lhj/d(a),  expressly  decides  that  the  obligation  of  the 
creditor  to  communicate  even  material  circumstances 
that  are  known  to  him  is  not  co-extensive  with  the  rule 
which  prevails  in  insurances  upon  ships  and  lives ;  and 
that  unless  the  non-disclosure  amounts  to  a  fraud  upon 
the  surety,  he  is  not  entitled  to  relief.  The  concealment, 
too,  must  be  of  some  material  part  of  the  transaction 
itself  between  the  creditor  and  his  debtor,  to  which  the 
suretyship  relates.  The  creditor  is  under  no  obligation 
to  inform  the  intended  surety  of  matters  affecting  the 
credit  of  the  debtor,  or  of  any  circumstances  unconnected 
with  the  transaction  in  which  he  is  about  to  engage, 
which  will  render  the  position  more  hazardous.  As 
Lord  Campbell  says  in  Hamilton  v.  Watson  {b),  with 
reference  to  the  proposition  that  everything  should  be 
disclosed  by  the  creditor  which  it  was  material  for  the 
surety  to  know,  ''If  such   was  the  rule  it  would  be 

indispensably 

(a)  10  Exch.  523.  (6)  12  CL  i  Fin.  119. 
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185S.  indispensably  necessary  for  the  bankersy  to  whom  the 
security  is  to  be  given^^  to.  state  how  the  account 
has  been  kept,  whether  the  debtor  was  in  the  habit 
Li^oucBEBF.  ^f  overdrawing,  whether  he  was  punctual  in  his  deal- 
ings, whether  he  performed  his  promises  in  aa  honor- 
able manner,  for  all  these  things  were  extremely  mate- 
rial for  the  surety  to  know.**  It  is  unnecessary  to  g^ 
through  the  authorities  to  show  that  all  of  them,  wheve. 
the  question  of  concealment  arose,  were  cases,  ia  whidt 
it  related,  to  the  transaction  itaeli^  and  amounted  to  a 
firaud  upon  the  surety.  This  will  sufficiendy  appear 
6rom  the  judgment  of  the  Court  of  Enchequer  in  the  ease, 
to  which  I  have  already  referred. 

But  independently  of  the  absence  of  any  obligatioii  on 
the  part  of  the  bankers  to  communicate,  it  appears  to  me 
that  the  nature  of  the  transaction  itself  waa  such  as  to 
warn  the  Plaintiff  to  ioiquire.  He  knew  that  the  banken 
refused  to  advance  UyM*Oregor  without  security.  Ha 
must  have  known,  therefore,  that  M'Qregof^^  cnsdital 
the  bank  was  not  high,  and  that  he  had  no  means-,  ofi 
offering  safe  security.  If  he  meimt  to  act  cautioiialy  mkI 
prudently,  he  should,  according  to  the  case  of  HamUUm 
V.  Watson  (a),  have  put  the  questions  and  obtained  the  in* 
formation  which  he  required.  It  is  said  on  his  part, 
that  although  it  must  be  admitted  that  he  would  be  bound 
to  inquire  of  the  bankers  as  to  the  state  of  the  banking 
account,  because  he  would  know  how  to  point  his  ii^ 
quiries,  yet  that  as  he  could  not  possibly  know  those 
circumstances  upon  which  he  rests  his  case  of  conceal* 
roent,  it  was  the  duty  of  the  bankers  to  disclose  them.. 
He  would  thus  appear  to  contend,  that  the  more  remote: 
from  the  transaction  anything  affecting  the  position  of- 
the  debtor  may  be,  the  more  it  is  the  duty  of  the  cre- 
ditor to  make  it  known  to  him.      This  is  contrary  to 

the 

(a)  12  C/.  4^  Fin.  119. 
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the  principle  upon  which  all  the  authorities  proceed^  and        1858. 
cannot  be  successfully  maintained.  w*^^*^^ 

V. 

There  having  been  then  no  roisrepresentationy  and  no  ^■®"^^"**- 
undue  concealment  by  the  Defendants,  upon  which  the 
Plaintiff  can  claim  relief,  he  insists  in  the  last  place  that 
his  obligation  has  been  satisfied,  or  that  he  has  been 
discharged  from  his  liability  by  the  subsequent  dealings 
between  the  bankers  and  M^Oregar,  I  am  afraid  that  I 
may  not  have  properly  appreciated  the  Plaintiff's  argu- 
ments on  this  part  of  the  case,  because  at  first  the  prin- 
ciple of  appropriation  of  payments  was  urged,  then,  actual 
payment  of  the  advance  made  to  M^Gtegot  was  relied 
upon,  and  at  last  there  was  added  the  ground  of  im- 
proper dealings  with  the  funds  of  M^OregoTy  which 
entitled  the  Plaintiff  to  be  discharged  altogether  from  his 
liability,  or  at  least  to  the  extent  of  the  funds  which  were 
so  improperly  dealt  with. 

The  law  as  to  the  appropriation  of  payments  was  ad- 
mitted not  to  be  applicable  to  this  case,  and  therefore  it 
is  unnecessary  to  notice  the  arguments  upon  the  subject. 
With  respect  to  the  satisfaction  of  the  Plaintiffs  liability 
by  UPChregor^s  payments,  I  do  not  see  how  this  can  be 
maintained.  On  a  particular  day  a  sum  of  36,000/. 
appears  under  the  description  of  loan  in  M^Oregor*^ 
pass-book,  consisting  of  30,000/.  credited  to  M^Qregwr 
upon  the  Plaintiff's  bond,  and  6,000/.  upon  the  security 
of  certain  shares.  The  account  does  not  show  this  as 
a  debt  due  from  McGregor ,  but  as  an  item  of  credit  in 
fats  account  upon  which  he  would  be  entitled  to  draw. 
The  bankers  could  not  have  refused  to  honor  M^Ghregor^s 
cheques  on  the  ground  that  they  would  apply  the  credit 
which  they  gave  to  any  antecedent  debt  and  call  upoii 
the  Plaintiff  for  the  amount  of  his  bond.  WGhregcr 
continues  his  operations  upon  this  account  but  never 

Vol.  III.  S  S  D.J.    reduces 
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1868.       reduces  the  balance^  for  although  on  the  21st  December^ 

TT"^^       1852,  he  pays  in  9,980/.,  on  the  same  day  he  draws  out 
Wythes  »        r  ^  »  »  J 

r.  10,000/.     With  respect  to  the  amount  realised  by  the 

Laboucherb.    g^ig  ^f  jjjg  jg.jjgj.gg  yp^j^  ^Yiich  the  loan  of  6,000/.  was 

made,  and  which  formed  part  of  the  36,000/.  entered  as 
loan  in  the  pass-book,  there  is  no  reason  why  that  sum, 
or  the  small  surplus  of  200/.,  should  be  applied  in  re- 
duction of  the  30,000/.  more  than  any  other  part  of  the 
account.  Perhaps  the  best  proof  that  the  advance  made 
upon  the  Plaintiff's  bond  was  not  satisfied  by  payment 
is,  that  the  bankers  regularly  debited  the  account  of 
McGregor  with  interest  upon  the  30,000/.,  which  shows 
that  they  had  not  applied  any  money  which  M*Chregor 
had  paid,  or  any  sum  which  they  had  realised  by  his 
securities,  in  satisfaction  of  this  advance. 

There  only  remains  to  notice  the  last  point  made  by 
the  Plaintiff,  arising  out  of  the  dealings  with  the  10,000/., 
which  constituted  McGregor's  parliamentary  qualifica- 
tion. I  abstain  altogether  from  remarks  upon  the  cha- 
racter of  this  transaction,  but  it  is  alleged  that  upon  the 
transfer  of  the  money  to  McGregor  it  became  his  ab- 
solute property,  and  that  his  retransfer  of  it  to  the 
bankers,  after  the  execution  of  the  bond,  was  such  a 
dealing  with  the  funds  of  the  debtor  as  entitled  the 
Plaintiff  to  be  discharged  wholly  or  partially  from  his 
liability.  There  is  no  doubt  that  in  conferring  a  quali- 
fication in  this  manner  upon  McGregor  the  Defendants 
had  nothing  to  trust  to  but  his  honor,  and  that  they 
placed  their  money  in  jeopardy ;  because  if  the  bankruptcy 
or  insolvency  of  McGregor  had  intervened  between  the 
transfer  and  the  return  of  the  10,000/.,  it  would  have 
become  the  property  oi  McGregor's  creditors.  But  I  am 
at  a  loss  to  understand  how  the  Plaintiff  as  surety  can 
complain  or  can  have  a  right  to  insist  upon  this  being 
regarded,  as  to  him,  as  part  of  McGregor's  property. 

If 
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If  the  fact  had  been  communicated  to  him  he  would  have  1858. 
known  that  McGregor  could  not  fairly  and  properly  ^-^v-^^ 
have  retained  the  money  or  have  appropriated  it  to  his  ,;. 

own  use.  He  could  never,  therefore,  have  reckoned  it  Labouchere. 
as  any  part  of  his  means  and  substance ;  and  it  is  diffi- 
cult to  see  how  his  ignorance  of  the  facts  can  give  him  a 
right  which  can  only  be  based  upon  its  being  the  duty 
of  McGregor  towards  him  to  behave  dishonestly  to  the 
Defendants. 

It  is  hardly  necessary  to  observe  upon  the  argument 
which  was  put  forward  at  one  time,  but  not  very  strongly 
pressed  in  the  end,  that  the  retransfer  of  this  10,000/. 
was  void  against  creditors  under  the  13  Elizabeth ;  it  is 
enough  to  say  that  the  payment  of  what  may  be  regarded 
as  a  debt  of  honor  can  never  be  considered  as  a  gift 
within  the  statute,  and  McGregor,  in  retransferring  the 
10,000/.  which  he  had  received  upon  the  understanding 
that  it  was  to  be  returned  when  it  had  peformed  its  office, 
was  not  giving  anything  of  his  own  but  restoring  what 
really  belonged  to  another,  and  fulfilling  the  obligation 
upon  which  he  received  it. 

The  Plaintiff  has,  therefore,  altogether  failed  in  satis- 
fying me  that  there  is  any  ground  of  objection  to  the 
decree  of  the  Vice-Chancellor,  and  his  appeal  must  be 
dismissed  with  costs. 


SS2 
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1859.  ATTWOOD  V.  LLOYD. 

Feb.  11. 

Before  The    mHE  first  of  these  suits  was  instituted  by  the  trustees 

Lords  I  •«•      »  ^        ^       ■ 

Justices.  under  the  will  of  John  Hawkins^  and  under  the 

Two  ladies,      articles  and  settlement  made  upon  and  after  the  marriage 

entitled  to  a  ^ 

trust  fund  *" 

which  had  heen  improperly  lent  by  the  trustees  to  J.  ^.,  who  stood  towards 
those  ladies  in  loco  parentis,  were  induced  by  J.  A.,  not  lon^  after  their  coming  of  i^ 
to  execute  releases  to  the  trustees,  taking  from  him  a  security  for  the  money,  which 
security  was  known  by  him  to  be  worthless.  No  direct  commonicatiaii  took  pbet 
between  the  ladies  and  the  trustees,  nor  did  the  trustees  render  any  account  to  them; 
but  the  ladies  were  represented  in  the  transaction  by  G.,  a  solicitor,  who  was  known 
to  the  trustees  to  have  been  for  years  the  confidential  adviser  of  J.  il.,  and  the  traa^ 
action  was  conducted  by  Q.  and  J.  A.*t  solicitors.  G.  was  never,  in  &ct,  authorised 
by  the  ladies  themselves  to  act  for  them,  but  was  nominated  by  J.  A.,  and  the  ladies 
did  not  at  the  time  consider  him  to  be  acting  for  them.  Heidf  that  under  the  circam- 
stances,  the  trustees  could  not  avail  themselves  of  the  releases. 

Per  the  Lord  Jutike  Turner :  It  is  the  duty  of  trustees  to  see  that  their  cestnis  que 
trust  are  properly  advised  as  to  their  rights ;  and  where  trustees,  in  order  to  suppait 
a  release,  rely  on  the  ground  that  their  cestuis  que  trust  were  advised  by  an  inde- 
pendent solicitor,  it  lies  on  them  to  show  that  the  cestuis  que  trust  did  anthorise  an  in- 
dependent solicitor  to  act  for  them. 

J.  A.  voluntarily  gave  to  his  sisters,  in  1848,  a  mortgage  for  a  term  of  200  yeaii 
to  secure  an  antecedent  debt.  The  sisters  allowed  him  to  retain  the  title  deeds,  that 
be  might  eive  security  on  the  estate  for  another  debt  for  which  be  was  then  being 
sued  by  L.  Shortly  afterwards,  J.  A.  agreed,  in  writing,  to  give  L.  a  mortgage  on 
the  estate  for  the  debt,  and  the  deeds,  in  pursuance  of  this  agreement,  were  deposited 
with  G.  P.  and  JB.,  the  London  agents  of  J.A.*s  solicitor,  and  who  shortly  after- 
wards became  his  solicitors,  to  be  held  by  them  for  the  purpose  of  giving  efiect  to  the 
security.  J.  J.,  in  1851,  made  a  mortgage  in  fee  to  C,  who  had  no  notice  of  the 
prior  incumbrances,  and  G.  P.  and  B.  nanded  over  to  C.  the  title  deeds.  In  1855, 
the  sisters  made  a  sub-mortgage  of  the  term  by  assignment 

Heidy  that  the  mortgage  of  1848  was  void  under  Stat.  27  Eliz.  c.  4,  as  agamst  C, 
who  therefore  took  the  legal  fee  discharged  of  the  term ;  that  C.,  having  no  notice, 
was  not  affected  by  the  fraud  committed  by  O.  P.  and  JB.  in  parting  with  the  title 
deeds :  and  that,  having  the  title  deeds,  and  having  acquired  the  legafestate  for  value 
without  notice,  he  was  entitled  to  priority  over  the  sisters  and  their  assignee,  and  over 
the  equitable  security  of  L. 

Held,  also,  that  the  securities  of  the  sisters  and  their  assignee  were  void  as 
against  L. 

L.  had  an  equitable  security,  dated  in  1848.  C,  in  1850,  took  a  legal  mortgage  in 
fee  of  the  same  estate  without  notice.  In  May,  1851,  the  estate  was  mortgs^^  to 
W.  and  A.  for  3,000/.,  and  in  August,  1851,  to  R.  for  2,000/.  In  December,  1851, 
B.  and  fi.  lent  6,000/.  on  security  of  the  same  estate,  and  in  this  transaction  their 
solicitors  received  notice  of  L.'$  security.  In  September,  1853,  P.  H.  took  a  transfer 
of  the  mortgages  to  C,  W.  and^j.,  and  R,,  without  any  notice  of  L.*t  securiW,  but  em- 
ployed in  the  transaction  the  solicitors  who  had  been  employed  by  B.  and  £.  Edit 
that  the  notice  received  by  them  as  solicitors  for  B.  and  B.,  in  1851,  could  not  be 
carried  on  so  as  to  affect  P.  H.,  and  that  he  was  entitled  to  tack  the  3,000/.  and  2,000/. 
to  his  first  mortgage. 
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James  Alexander  Attwood  with  Mary  Edden,  and  its  1859. 
object  was  to  establish  an  equitable  charge  on  an  estate 
of  the  Defendant  John  Attwood  called  Hylands,  for 
two- thirds  of  sums  of  5,000/.  and  10,600/.,  lent  out  of  the 
trust  funds  to  John  Attwood,  to  which  two-thirds  the 
Defendants  Maria  Louisa  Attwood  and  Mary  Attwood 
had  become  entitled  under  the  trusts  of  the  above-men- 
tioned will  and  settlement.  The  trustees  by  their  bill 
insisted  that  they  had  been  released  from  all  personal 
liability  to  their  cestuis  que  trust,  Maria  Louisa  Attwood 
and  Mary  Attwood.  The  bill  was  dismissed  by  Vice- 
Chancellor  Stuart,  and  this  suit  came  before  the  Court 
upon  an  appeal  by  the  Plaintiffs  from  the  order  of 
dismissal. 

The  second  suit  was  instituted  by  Maria  Louisa  Att- 
wood and  Mary  Attwood,  for  the  purpose  of  setting  aside 
a  deed  executed  by  them,  by  which  they  had  released 
their  trustees,  the  Plaintiffs  in  the  other  suit,  and  of 
charging  the  trustees  and  their  representatives  with  their 
shares  of  the  above-mentioned  trust  funds,  as  having  been 
improperly  lent  to  John  Attwood.  This  suit  came  before 
their  Lordships  on  the  original  hearing. 

In  1840  George  Braithwaite  Lloyd,  William  Spencer 
and  John  Yeend  Bedford  were  duly  appointed  the 
trustees  of  the  will  of  John  Hawkins  deceased,  by  which 
certain  personal  estate  was  bequeathed  in  trust  for  Mrs. 
James  Alexander  Attwood  for  life,  and  after  her  death  for 
her  children.  In  the  year  1841  the  trustees  sold  to  John 
Attwood  certam  canal  shares  in  which  the  trust  funds  were 
then  invested,  and  allowed  him  to  retain  the  purchase- 
money,  amounting  to  5,000/.,  upon  his  executing  an  in- 
denture, dated  28th  January,  1841,  by  which  he  cove- 
nanted for  the  payment  of  it,  and  for  giving  real  security 
for  it  and  for  all  costs  incurred  by  the  lenders. 

In 
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Attwood 

V. 

Lloyd. 


In  1839  John  Attwood^  J,  Y.  Bedford  and  John 
Cope,  the  then  trustees  of  the  marriage  settlement  of 
Mrs.  James  Alexander  Attwood,  sold  out  part  of  the 
trust  funds  and  allowed  the  money  to  be  retained  by 
John  Attwood  upon  his  delivering  to  the  other  two 
trustees  a  deed  of  the  same  character  as  the  one  last 
mentioned.  In  1841  and  1843  like  breaches  of  trust 
took  place,  John  Attwood  on  each  occasion  giving  a 
similar  deed.  The  sums  thus  received  by  him  out  of 
the  funds  comprised  in  the  settlement  amounted  to 
10^600/.  Much  discussion  took  place  before  the  Court 
on  the  question  whether  these  deeds,  and  the  similar  one 
given  to  the  trustees  of  Hawkinses  will,  created  a  speci6c 
charge  on  any  estates  of  John  Attwood,  but  the  Court  did 
not  consider  the  point  to  call  for  decision,  and  the  terms 
of  those  deeds  are  not  therefore  set  out. 


James  Alexander  Attwood  died  in  1845  and  his  wife 
in  1847,  leaving  three  children,  two  of  whom  were  minors: 
James  Harrington  Attwood,  bom  in  18S0;  Maria 
Louisa  Attwood,  in  1829,  and  Mary  Attwood  in  1831. 


In  the  latter  part  of  the  year  1847  the  trustees  of  JSinr- 
kins's  will  and  Attwood's  co-trustees  of  the  settlement 
applied  to  Attwood  for  payment  of  the  above  sums,  and 
in  January,  1848,  they  commenced  actions  against  him 
for  recovering  them.  These  actions  were  defended  on 
his  behalf  by  Messrs.  Gem,  Pooley  and  JBeisley,  who 
were  the  London  agents  of  his  country  solicitor,  Mr. 
RogerWilliams  Gem,  and  whom  about  this  time  he  began 
to  employ  directly  as  his  solicitors.  On  the  3rd  of 
March,  1848,  an  arrangement  was  come  to  for  staying 
the  actions  upon  the  terms  contained  in  the  following 
memorandum : — 

''  The   Defendant  to  give  two  mortgages  upon  the 
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Hylands  estate,  purchased  by  him  of  Mr.  Labouchere, 
redeemable  in  two  years  from  the  date  thereof.  The  debts 
to  be  secured  are,  1st,  the  sum  of  5,000Z.  and  interest  at 
5/.  per  cent,  per  annum  from  the  last  day  of  payment  of 
interest  (subject  to  the  deduction  hereinafter  mentioned), 
to  the  trustees  of  the  will  oUohn  Hawkins dece^Lsed ;  2ndly, 
the  sum  of  10,600/.  and  interest,  at  5/.  per  cent,  per  annum 
from  the  time  aforesaid,  to  John  Yeend  Bedford  and  John 
Cope,  two  of  the  trustees  of  the  marriage  settlement  of 
Mr.  and  Mrs.  Alexander  Attwood.  Mr.  James  Har- 
rington Attwood  to  enter  into  an  agreement  with  each 
set  of  trustees  not  to  call  upon  them  for  payment  of  any 
portion  of  his  shares  of  the  said  debts  to  which  he  is 
entitled  so  long  as  the  mortgages  are  subsisting.  The 
purchase-money  for  Ann  Roberts's  annuity,  viz.,  135/. 
\Qs.  \\d,j  with  interest  at  5L  per  cent,  per  annum,  from 
the  ^6th  December,  1847,  to  be  deducted  out  of  the  said 
sum  of  5,000/.  and  paid  to  Messrs.  Lloyd  &  Co.,  bankers, 
Birmingham,  by  whom  the  money  has  been  advanced  to 
purchase  a  government  annuity  in  lieu  of  the  annuity 
charged  by  the  will  of  the  said  John  Hawkins.  The 
title  deeds  relating  to  the  said  estate  to  be  deposited 
with  Messrs.  Gem,  Pooley  and  Beisley  until  the  mort- 
gages are  executed,  and  then  to  be  handed  over  to  Mr. 
George  Braithwaite  Lloyd  the  trustee.  The  agreements 
to  carry  this  arrangement  into  effect  and  the  mortgages 
to  be  settled  by  Mr.  W.  T.  S.  Daniel,  on  behalf  of 
both  parties,  and  the  costs  of  and  relating  to  such  se- 
curities to  be  paid  by  Mr.  Attwood.  The  pleas  in 
both  the  above  actions  to  be  withdrawn  and  interlo- 
cutory judgments  signed,  but  no  further  proceedings  to 
be  taken  by  the  Plaintiffs  in  the  actions  except  upon 
default  of  the  execution  of  the  said  mortgages  when 
tendered  to  Mr.  Attwood  for  that  purpose.  The  costs 
of  the  said  actions  to  be  paid  by  Mr.  Attwood  sls  between 
attorney  and  client." 

In 
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In  pursuance  of  this  agreement  the  title  deeds  of  the 
Hylands  estate  were  lodged  with  Messrs.  Gem^  Pooley 
and  Beisley  on  the  7th  of  March^  1848^  and  afterwards, 
on  the  ^th  of  April,  1848,  more  detiuled  agreements 
were  entered  into. 

The-first  of  these  agreements  was  between  John  AU- 
wood  of  the  first  part,  James  Harrington  Attwood  of 
the  second  part,  and  the  trustees  of  Hawkins's  will  of 
the  third  part,  and  thereby  John  Attwood  covenanted 
with  the  trustees  as  follows: — 1st.  That  he  the  said 
John  Attwood  shall  and  will  upon  the  execution  of  these 
presents  pay  to  the  said  George  Braithwaite  Lloyd, 
John  Yeend  Bedford  and  William  Spencer  their  costs  as 
between  attorney  and  client  of  the  said  action,  and  also 
the  costs,  charges  and  expenses  properly  incurred  by 
them  in  and  a'bout  the  said  previous  arrangement,  and 
the  preparation  and  engrossment  and  execution  of  the 
several  deeds  and  instruments  connected  therewith  or 
intended  to  carry  out  the  same  as  hereinbefore  men* 
tioned,  or  otherwise  in  any  manner  relating  thereto,  and 
also  all  costs,  charges  and  expenses  which  they  the  said 
George  Braithwaite  Lloyd,  John  Yeend  Bedford  and 
William  Spencer,  or  any  of  them,  have  incurred  in  or 
about  the  said  deed  of  the  28th  day  of  January,  1841, 
or  by  reason  or  on  account  of  the  non-payment  of  the  said 
sum  of  5,000/.  thereby  covenanted  to  be  paid,  and  also 
the  costs,  charges  and  expenses  of  and  incident  to  these 
presents,  and  to  the  arrangement  hereby  agreed  and  in- 
tended to  be  carried  into  effect.  2ndly.  That  the  said 
John  Attwood  shall  forthwith  pay  or  secure  the  payment 
to  the  said  James  Harrington  Attwood  of  the  sum  of 
1,666/.  \3s.  Afd,^  being  one-third  part  of  the  said  sum  of 
5,000/.,  and  all  interest  thereon ;  and  the  said  James 
Harrington  Attwood  shall  forthwith  execute  to  the  said 
George  Braithwaite  Lloyd,  John  Yeend  Bedford  and 
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William  Spencer  a  proper  release  in  respect  thereof.  And 
the  said  John  Attwood  shall  also  forthwith  execute  a 
jH'oper  and  suiBcient  mortgage  to  the  said  George  Braiih^ 
%Daite  Lloyd^  John  Yeend  Bedford  and  William  Spencer 
upon  the  freehold  e3tates  of  him  the  said  John  Attwood, 
situate  at  Hylands  in  the  said  county  of  JEssex,  for  se* 
curing  the  payment  of  the  principal  sum  of  3,333L  &.  8^., 
being  the  remaining  two  third  parts  of  the  said  sum  of 
5,000/.,  with  interest  thereon  at  the  rate  of  5/.  per  cent, 
per  annum,  and  shall  pay  to  the  said  George  Braithwaite 
Uoydf  John  Yeend  Bedford  and  William  Spencer  the 
interest  on  the  said  sum  of  3,333/.  6$.  8d>  which  shall  be 
due  up  to  the  date  of  the  said  mortgage,  after  giving 
credit  for  and  allowing  to  the  said  John  Attwood  all  sums 
which  up  to  the  date  of  the  said  mortgage  had  been  or 
shall  be  properly  expended  by  him  for  the  said  infants 
Maria  Louisa  Attwood  and  Mary  Attwood,  and  the  said 
John  Attwood  shall  make  out  and  deliver  an  abstract 
and  deduce  a  satisfactory  title  to  the  said  Hylands  estate, 
and  shall  forthwith  deposit  the  title  deeds  relating  thereto 
with  Messrs.  Gem,  Pooley  and  Beisley,  of  No.  1,  Lin- 
coUs  Inn  Fields,  in  the  county  of  Middlesex,  solicitors, 
who  shall  hold  the  same  pending  the  completion  of  this 
agreement.  3rdly.  That  the  said  sum  of  3,333/.  6s.  8d. 
shall  remain  upon  the  security  of  the  said  mortgage  hereby 
agreed  to  be  executed  by  the  said  John  Attwood  until 
the  said  Maria  Louisa  Attwood  and  Mary  Attwood 
shall  severally  attain  the  age  of  twenty-one  years,  unless 
the  said  John  Attwood  shall  desire  to  pay  off  the  same 
at  an  earlier  period,  which  he  shall  be  at  liberty  tQ  do 
upon  giving  six  calendar  months'  notice,  in  writing,  to 
the  said  George  Braithwaite  Lloyd,  John  Yeend  Bed-- 
ford  and  William  Spencer,  of  such  his  desire.  4thly. 
That  the  pleas  in  the  said  action,  so  as  aforesaid  brought 
by  the  said  George  Braithwaite  Lloyd,  John  Yeend  Bed* 
ford  and  William  Spencer  against  the  said  John  Attwood 
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shall  be  forthwith  withdrawn  and  interlocutory  judgment 
signed  in  the  said  action,  and  such  judgment  shall  be  and 
remain  as  a  security  for  the  due  performance  of  this  pre- 
sent agreement,  and  no  execution  shall  be  sued  out 
thereon  unless  and  until  the  said  John  Attwoad  shall 
make  default  in  performance  of  some  one  or  more  of  the 
stipulations  in  this  agreement  contained  on  his  part  to  be 
performed.  Lastly.  That  the  title  of  the  said  John  Ati- 
wood  to  the  said  estates  to  be  comprised  in  the  said  mort- 
gage shall  be  approved  of,  and  the  several  deeds  and 
other  instruments  necessary  or  proper  for  carrying  out 
this  present  arrangement  shall  be  prepared  by  W.  T.  S» 
Daniel,  of  Lincoln*s  Inn,  in  the  county  of  Middlesex, 
barrister-at-law,  as  counsel  for  and  on  behalf  of  all 
parties." 


The  other  agreement  was  between  John  Attwood  of 
the  first  part,  James  Harrington  Attwood  of  the  second 
part,  and  John  Yeend  Bedford  and  John  Cope  of  the 
third  part.  This  agreement  related  to  the  10,6002.  which 
had  been  lent  out  of  the  settled  fund,  and  mutatis  mu- 
tandis was  identical  with  the  agreement  of  the  same  date 
set  out  above. 

In  pursuance  of  these  agreements,  some  steps  were 
taken  towards  the  preparation  of  the  mortgages  agreed 
to  be  given  to  the  trustees,  but  delays  and  difRculties 
were  interposed  by  John  Attwood,  and  nothing  effectual 
had  been  done  towards  the  completion  of  the  mortgages 
by  the  21st  of  June,  1850,  when  Maria  Louisa  Attwood 
attained  twenty-one. 


John  Attwood  was  the  uncle  of  James  Alexander 
Attwood s  children,  and  was  at  this  time  reputed  to  be  a 
man  of  great  wealth,  and  was  looked  up  to  as  the  head 
of  the  family.    James  Harrington  Attwood  was  expected 

to 
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to  be  his  heir.  He  had  possession  of  all  the  property  of 
his  two  nieces,  including,  beside  their  shares  of  the  above 
trust  funds,  a  sura  of  10,000/.,  to  which  they  were  enti- 
tled under  the  will  of  their  grandfather.  Out  of  the 
interest  of  their  money  in  his  hands,  he  had  paid  for  their 
maintenance  and  education,  and  had  made  advances  to 
them  from  time  to  time.  They  had  been  educated  under 
his  direction,  and  after  they  left  school,  had  been  in  the 
habit  of  staying  at  his  house  at  least  twice  in  the  year  for 
some  considerable  period. 


1859. 
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On  Maria  Louisa  AttwooiTs  attaining  twenty-one, 
John  Attwood  gave  notice  to  the  trustees  that  he  would 
settle  the  account  with  her  and  obtain  a  release  to  them 
from  her,  and  would  pay  to  them  Mary*s  share  in  the  trust 
funds.  In  August,  1851,  when  Maria  Louisa  was  on  a 
visit  at  his  house,  an  account  was  laid  before  her  which 
had  been  stated  by  him  in  respect  of  her  share  in  the 
trust  funds,  and  the  interest  on  it.  She  signed  this  ac- 
count, and  also  receipts  for  the  amounts  which  were  due 
to  her  under  the  trusts,  such  receipts  expressing  that  she 
had  received  the  monies  from  the  trustees  by  payment 
from  John  Attwood,  No  money  was  in  fact  paid  to  her, 
but  John  Attwood  at  the  same  time  gave  her  a  security 
for  the  amount  which  was  due  to  her.  The  receipts  were 
forwarded  to  the  trustees.  An  account  was  at  the  same 
time  settled  between  John  Attwood  and  James  Har- 
rington Attwood,  and  the  latter  received  what  remained 
due  in  respect  of  his  share  in  both  trust  funds. 

In  March,  185^,  Mary  Attwood  attained  twenty-one, 
and  a  precisely  similar  course  was  taken  with  regard  to 
her  as  had  been  taken  with  regard  to  Maria  Louisa. 


Up  to  this  time  no  release  had  been  given  to  the  trus- 
tees.    In  April,  1853,  John  Attwood  {e\l  into  difficulties 

and 
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and  executed  a  deed,  by  which  his  property  was  placed 
under  the  control  of  inspectors.  In  the  month  otJume^ 
1S5S,  Maria  Louisa  Aiiwood  and  Mary  Attwood  came 
up  to  town  by  the  desire  of  John  A  ttwood,  and  then  at 
his  house  executed  releases  to  the  trustees,  and  signed 
authorities  to  them  to  deliver  up  to  John  AUwood  the 
deeds  of  covenant  which  had  been  executed  by  him,  and 
at  the  same  time  the  nieces  received  from  him  mortgages 
of  the  Hyland$  estate  for  securing  the  balances  which 
were  due  to  them  on  accounts  continued  from  the  foot 
of  the  former  accounts  rendered  to  them.  The  releases 
and  authorities  remained  in  the  possession  at  John  Au^ 
tooodf  the  intention  to  exchange  them  with  the  trustees  for 
the  securities  held  by  the  latter  never  being  carried  into 
effect  These  were  the  releases  sought  to  be  set  aside 
in  the  suit  of  AUwoody.  Uoyd.  In  1854,  the  nieces 
being  in  pecuniary  difficulties,  borrowed  from  their  soli-*- 
citor  a  sum  of  money  on  the  security  of  the  mortgage 
deeds  which  John  Attwood  had  given  them  in  1853* 
These  mortgages  turned  out  to  be  quite  worthless. 


During  the  prosecution  of  the  actions  by  the  trustees 
against  John  Attwood,  he  had  executed  a  mortgage, 
dated  the  30th  of  January,  ISiS,  for  a  term  of  SOO 
years,  in  favor  of  his  sisters  Frances  Attwood  and 
Maria  Attwood,  for  securing  to  them  30,0002.  due  to 
them  and  their  sister  Mrs.  Troward  The  Misses  Att- 
wood on  the  l8tho(  April,  1855,  assigned  this  term  by 
way  of  sub-mortgage  to  the  two  Messrs.  Medley.  The 
circumstances  attending  the  execution  of  the  mortgage 
of  the  30th  of  January,  1848,  will  be  found  briefly  stated 
in  the  judgment  of  the  Lord  Justice  Turner,  and  a  full 
account  of  them  is  given  in  the  report  of  Perry  Herrich 
V.  Attwood  {a),  in  which  will  also  be  found  a  statement 

of 
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of  the  principal  incumbrances  subsequently  created  by 
John  Attwood.  For  convenience  it  may  be  well  to  state 
here  that  by  an  indenture  of  the  7th  of  September,  1850| 
the  Hylands  estate  was  mortgaged  to  Messrs.  Cardwell 
for  15,000^1  and  upon  the  execution  of  this  mortgagei 
the  title  deeds  of  the  estate  were  delivered  by  Messrs. 
Pooley,  Beisly  and  Read  (who  were  the  successors  in 
business  of  Messrs.  Gem,  Pooley  and  Beisly,  and  acted 
as  •TbAiiil^^oo^tf  solicitors  in  the  transaction)  to  Messrs. 
Whitaher  &  Co.,  the  solicitors  to  Messrs.  CardwelL 
On  the  S4th  of  Jcmuary,  1851^  a  farther  charge  was 
made  on  the  estate  in  favor  of  the  Messrs.  Cardwell  for 
5,000/.  On  the  17th  of  May^  1851,  the  estate  was  fur- 
ther mortgaged  to  Messrs.  Whitaher  and  Aitcheson  for 
3,000/.;  and  on  the  27th  of  Avffust,  1861,  to  Mr.  Rice 
for  2,000/.  On  the  15th  of  September,  1851,  John  Ati- 
wood  mortgaged  this  property,  along  with  other  property, 
to  Bloxam  and  Mitchell,  as  trustees  for  Raihes  Currie 
and  others,  for  40,000/.  By  deed  of  16th  of  December, 
1851,  John  Attwood  mortgaged  the  estate  for  6,000/.  to 
JE.  Barnard  and  Edgar  Barher,  Edgar  Barher  being 
a  trustee  for  George  Barher.  Messrs.  Barher,  Bowher 
and  Peahe  were  the  solicitors  of  Barnard  and  Barher 
ia  this  transaction.  Upon  this  occasion  Beisly  made  a 
statutory  declaration  to  the  effect  that  no  incumbrances, 
except  those  of  1860  and  1851,  had  been  created  while 
be  had  acted  as  Attwood* s  solicitor,  and  Attwood  him- 
self made  a  declaration  that  the  estate  was  not  subject  to 
any  incumbrances,  except  those  mentioned  in  the  sche- 
dule to  the  declaration.  The  schedule  mentioned  the 
above  securities  of  1850  and  1851,  and  also  a  sum  of 
BflOOL  therein  mentioned  as  due  to  ''  Mary  Attwood, 
now  a  minor."  The  solicitors  of  the  lenders  asked  for 
farther  information  as  to  this  sum,  and  were  told  that  the 
instrument  creating  the  charge  related  solely  to  family 
transactions,  and  could  not  be  produced,  and  that  an 
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indemnity  should  be  provided  against  it.  The  solicitors 
of  the  lenders  were  satisfied  with  this,  and  no  further 
inquiry  was  made.  After  some  mesne  assignments,  the 
mortgages  of  7th  of  September,  1850,  24th  of  January, 
1851,  17th  of  May,  1851,  and  27th  of  Auffust,  1851, 
were  on  the  22nd  of  September,  1853,  transferred  to 
W.  Perry  Herrick  and  George  Barker,  Mr.  Barker 
being  a  trustee  for  Perry  Herrick.  The  gentlemen  who 
had  been  solicitors  to  Barnard  and  Barker  in  the  mort- 
gage transaction  of  December,  1851,  acted  as  solicitors 
to  Perry  Herrick  in  relation  to  this  transfer.  Through- 
out the  whole  of  these  transactions  the  incumbrances  of 

» 

1848  were  kept  concealed. 

« 

In  1854,  the  inspectors  under  Attwaod's  deed  of  in- 
spectorship made  attempts  to  sell  the  Hylands  estate, 
and  being  unsuccessful,  gave  up  possession.  In  the 
same  year  Mr.  Perry  Herrick  and  his  trustee  entered  into 
possession  as  mortgagees,  and  further  attempts  were 
made  to  sell  the  estate,  but  without  any  result.  No  no- 
tice was  taken  of  the  instruments  of  1848  during  these 
proceedings. 

In  August,  1854,  the  trustees  filed  their  bill  in  the  suit 
of  Lloyd  V.  Attwood,  seeking  to  establish  their  right  to 
rank  as  first  incumbrancers  on  the  Hylands  estate  under 
the  agreements  o(  April,  1848,  or  some  of  the  prior  instru- 
ments executed  by  John  Attwood,  and  for  the  usual  relief 
on  that  footing.  By  this  bill  the  Plaintiffs,  after  stating 
that  Maria  Louisa  Attwood  and  Mary  Attwood  conten- 
ded, for  the  reasons  mentioned  in  the  bill,  that  the  re- 
leases ought  to  be  set  aside,  proceeded  to  allege  that  the 
releases  were  effectual  to  exonerate  the  Plaintiffs ;  bat 
that  the  Plaintiffs  were  advised  that,  the  securities  given 
by  John  Attwood  to  the  nieces  being  worthless,  he  and 
his  estate  were  not  exonerated,  and  that  therefore  it  was 
the  duty  of  the  trustees  to  enforce  their  securities  against 

the 
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the  estate  oi  John  Attwood  for  the  benefit  of  the  nieces        1859. 
as  well  as  for  their  own  indemnity.   The  bill  prayed  that       '^p'v^^ 
if  the  Court  should  be  of  opinion  that  the  releases  and  r. 

other  instruments  executed  by  M.  L.  Attwood  and  Mary 
Attwood  had  effectually  discharged  John  Attwood  and 
his  estates  from  all  claims  of  Al.  L,  Attwood  and  Mary  Lloyd. 
Attwood  under  the  agreement  of  Aprils  1848,  and  the 
previous  deeds  of  covenant,  then  the  releases  might  be 
ordered  to  be  given  up  to  the  trustees. 

Sometime  after  the  institution  of  Lloyd  v.  Attwood 
M.  Z.  Attwood  and  Mary  Attwood  filed  their  bill  against 
Attwood,  his  inspectors,  and  such  of  the  trustees  of  thfs 
settlement  and  will  as  were  living,  and  the  representa- 
tives of  such  of  them  as  were  dead,  seeking  to  have  it 
declared  that  the  receipts,  releases  and  authorities  signed, 
by  M,  L,  Attwood  and  Mary  Attwood  were  unfairly 
and  improperly  obtained  and  were  not  binding  on  either 
of  them,  and  that  the  trustees  were  liable  to  make  good 
their  two-thirds  of  the  trust  funds,  and  for  consequen- 
tial relief. 

The  case  made  by  M,  Z.  Attwood  and  Mary  Attwood 
was,  that  when  they  signed  the  receipts,  releases  and 
authorities,  they  understood  nothing  of  what  they  signed, 
were  acting  under  the  influence  of  John  Attwood,  and 
had  no  independent  advice.  The  trustees,  on  the  other 
hand,  alleged  that  the  releases  were  effectual  for  the  pur- 
pose of  exonerating  them,  whatever  might  be  their  effect 
as  regarded  John  Attwood  and  his  estate,  for  that  they 
had  no  notice  of  any  fraud  or  undue  influence  on  the 
part  of  John  Attwood,  and  that  Mr.  R.  W.  Gem  had  been 
the  independent  professional  adviser  of  the  nieces.  This 
was  positively  denied  by  the  nieces,  who  deposed  that 
Gem  had  never,  to  their  knowledge  or  by  their  authority, 
been  retained  to  act  for  them ;  that  he  had  been  for 
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many  years  the  confidential  solicitor  of  John  Attwood^ 
and  that  during  the  whole  transaction  they  had  looked 
upon  him  as  acting  on  behalf  of  John  Atiwood,  and  not 
as  their  adviser.  The  Court  was  satisfied,  upon  the 
evidence^  that  the  account  given  by  the  nieces  of  the 
transaction  was  correct. 


Mr.  Spencer,  who,  being  a  solicitor,  acted  as  such  on 
behalf  of  the  trustees,  deposed  that  he  believed  that  iZ.  TT. 
Oem  acted  on  behalf  of  the  nieces  in  the  transaction  of 
1853,  and  that  he  had  never  considered  him,  after  the 
year  1849,  as  AttwootTs  solicitor;  Mr.  Beisly  and  bis 
partners  always  acting  in  that  capacity  after  that  time. 
He  did  not,  however,  give  any  other  grounds  for  his  belief 
that  Gem  was  the  solicitor  of  the  nieces  than  that  he  re- 
presented himself  as  such,  and  had  always  taken  a  great 
interest  in  them,  and  that  Beisly  and  Read  had  at  the  time 
stated  him  to  be  employed  for  the  nieces.  Mr.  Spencer 
further  stated  that  on  the  occasion  of  the  transaction  of 
1851  with  M.  L.  Attwood  no  communication  was  made 
by  her  or  on  her  behalf  to  the  trustees  respecting  the  secu- 
rities given  to  her  by  J.  Attwood  till  after  she  had  accepted 
it,  and  that  the  trustees  knew  nothing  of  it;  and  the  same 
was  the  case  as  to  MaryAttioood  in  1 85£.  In  Aprils  185S, 
he  learnt  that  Attwood  had  fallen  into  difficulties,  and  in 
May  he  wrote  to  Mr.  Beisly  to  expedite  the  completion 
of  the  accounts.  He  was  not  present  at  the  execution  of 
the  releases  of  1 853,  which  were  executed  in  the  presence 
of  J.  H,  Attwood,  JR,  W.  Gem,  and  Mr.  Read,  of  the 
firm  of  Pooley,  Beisly  and  Read,  nor  did  there  appear  to 
have  been  any  communication  between  Spencer  and  the 
nieces  in  this  transaction  any  more  than  in  the  earlier 
ones.  It  was  well  known  to  Mr.  Spencer  that  Gem  had 
for  many  years  been  Attwood s  confidential  adviser,  and 
it  did  not  appear  that  he  had  taken  any  step  to  ascertain 
whether  the  nieces  had  selected  Gem  to  be  their  adviser 
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in  these  matters.  The  Court  was  not  satisfied  on  the 
evidence  that  the  confidential  relations  between  Attwood 
and  Gem  had  been  put  an  end  to  before  these  trans- 
actions. 

IxiJuney  1855,  PeiTy  Herrich  and  O.  Barker  filed 
their  bill  against  John  Attwood^  his  sisters,  his  nieces, 
the  trustees  o(  Hawkins's  will  and  J.  A,  Attwood! s  set- 
tlement, and  the  other  incumbrancers  on  the  estates, 
seeking  to  establish  the  mortgages  vested  in  Perry  Her- 
rick  and  G.  Barker  for  25fl00L,  and  also  the  mortgage 
of  16th  December,  1851,  for  6,000Z,  as  having  priority 
over  all  other  charges  on  the  estate.  On  16th  July, 
1857,  the  Master  of  the  Rolls  made  a  decree  declaring 
these  securities  to  have  priority  over  the  mortgage  of  the 
30th  of  January,  1848,  directing  the  estate  to  be  sold, 
and  directing  inquiries  as  to  the  priorities  of  the  incum- 
brances upon  it,  subject  to  the  above  declarations.  The 
decree  did  not  go  on  to  determine  the  rights  of  the 
Plaintiffs  as  against  the  trustees,  it  being  thought  that 
the  result  of  the  sale  might  be  such  as  to  render  their 
relative  positions  immaterial,  and  this  question  was  there- 
fore by  agreement  reserved.  Frances  Attwood  and 
Maria  Attwood  appealed  from  so  much  of  this  decree  as 
postponed  their  security  to  those  of  the  Plaintiffs  in  that 
suit,  but  Lord  Cranworth,  in  December,  1857,  dismissed 
the  appeal  with  costs. 


1859- 


Llotd 
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In  1858,  the  cause  of  Lloyd  v.  Attwood  came  on  to 
be  heard  before  Vice-Chancellor  Stuart,  who  dismissed 
the  bill  on  the  ground  that  the  trustees  had  either  aban- 
doned their  right  to  be  treated  as  incumbrancers  on  the 
estate,  or  lost  it  by  delay  and  laches.  The  trustees  ap- 
pealed from  this  decree,  and  it  was  arranged  that  the 
original  hearing  of  Attwood  v.  Lloyd  should  come  on 
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before  the  Lords  Justices  along  with  the  hearing  of  the 
appeal. 

Mr.  MalinSf   Mr.  Daniel^  Mr.  Amphlett  and   Mr. 
Charles  Rovpell  for  the  trustees. 

We  are  the  first  incumbrancers  on  the  Hylandz  estate. 
The  agreements  of  March  and  Aprils  1848,  clearly 
created  a  specific  lien  on  the  estate,  whether  the  earlier 
instruments  did  so  or  not.  Edge  v.  Worthington{fL)\ 
Keys  y.  Williams  (5).  These  agreements  are  prior  to 
Perry  HerricKs  securities,  and  therefore  to  that  of  the 
sisters,  which  has  been  postponed  to  his.  We  virtually 
obtained  possession  of  the  title  deeds,  for  they  w^re 
placed  with  a  depositee  on  our  behalf.  Perry  Herriek 
would  have  no  case  against  us  but  for  his  possession  of 
the  title  deeds,  and  that  cannot  avail  him,  for  they  were 
stolen  from  us,  and  he  cannot  get  an  advantage  by 
another  person's  fraud.  Carter  v.  Carter  {c),  shows 
that  Fagg's  Case  {d),  in  which  a  person  was  allowed  to 
avail  himself  of  a  document  which  be  stole,  would  not 
now  be  followed,  and  altogether  supports  the  view  that 
a  person  cannot  avail  himself  of  an  estate  parted  with 
in  breach  of  trust.  Lord  Eldon,  in  Ex  parte  Knott  (e), 
speaking  of  the  effect  of  the  transfer  of  the  legal  estate 
by  a  trustee  says — "  Surely  if  the  purchaser  would  be 
safe  the  trustee  ought  to  be  so."  Now  no  one  can  con- 
tend that  a  trustee  parting  with  the  legal  estate,  when 
he  has  notice  of  a  better  claim,  would  be  safe,  therefore 
the  purchaser  cannot  be  so.  [TTie  Lord  Justice 
Turner  :  May  not  Lord  Eldon' s  observations  have 
been  intended  to  apply  to  the  case  of  a  purchaser  who 
knows  that  the  assignor  holds  in  trust  for  some  one 

else.] 

(fl)  1  Cox,  212.  ((/)  1  Kern.  52,  53. 

(6)  3  r.  4r  C.  55.  («)  11  Vet.  609,  613. 
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else.]  The  legal  estate  of  Perry  Herrick,  if  he  has  it, 
will  not  help  him,  for  the  term  which  overrides  it  must 
be  held  in  trust  to  give  effect  to  the  equities  of  the 
different  claimants  ;  Rooper  v.  Harrison  (a).  The  legal 
estate  being  in  the  sisters,  it  is  a  pure  question  of  equity 
between  the  other  claimants,  without  any  regard  to  the 
legal  estate,  to  which  we  have  a  better  claim  than  Perry 
JHerrick  because  we  had  the  title  deeds.  The  equitable 
incumbrancers  who  are  subsequent  to  us  in  point  of 
time  have,  at  ail  events,  no  case  against  us.  That  they 
gave  notice  to  prior  incumbrancers  amounts  to  nothing ; 
Bugden  v.  Bignold  (b) ;  Wilmot  v.  Pike  (c) ;  Rooper 
y.  Harrison  (d).  As  to  the  releases  by  Maria  Louisa 
and  Mary  Attwoody  they  were  personal  releases  to  us, 
and  did  not  release  the  estate  from  our  securities.  If 
they  did  they  released  us  from  all  liability,  but  even  if 
they  did  not  release  the  estate,  and  if  they  are  invalid  as 
regards  John  Atttoood,  we  contend  that  they  release  us. 
We  were  not  bound  to  do  more  than  see  that  the  nieces 
were  advised  by  a  solicitor  of  their  own,  who  had  full 
knowledge  of  the  facts.  This  was  done,  and  if  they 
have  been  defrauded  by  John  Attwood,  that  does  not 
affect  us.  The  nieces  have  confirmed  the  releases  by  deal- 
ing with  the  mortgages  which  John  Attwood  gave  at  the 
time  of  their  execution.  There  is  no  sufficient  case  for 
postponing  us  on  the  ground  of  negligence ;  there  was 
no  negligence  in  leaving  the  deeds  with  solicitors  of  re- 
pute, to  be  held  for  us,  and  the  mere  fact  that  Perry 
Herrick  has  got  them  does  not  of  itself  give  him  a  title 
preferable  to  ours ;  Colyer  v.  Finch  (e).  It  may  be 
that  Perry  Herrick  has  got  them  under  such  circuro* 
stances  that  we  have  not  any  right  to  take  them  from 
him,  but  that  is   no  good  reason   for  postponing  us. 

The 

(fl)  2K,ifJ.  86.  ((/)  2  K.  4-  J.  86. 
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The  solicitors  of  Barnard  and  Barker,  in  1851,  had 
notice  of  our  claim  by  the  reference  to  Mary  Attwood$ 
5,000/.  in  the  declaration  of  John  Attwood,  and  Perry 
Herrick  having  employed  the  same  solicitors  iu  1853, 
must  be  deemed  to  have  the  same  notice ;  Morrett  v. 
Paske  (a)  ;  Majoribanks  v.  Hovenden  (6) ;  Haryreaves 
V.  Rothwell  (c) ;  Qerrard  v.  O'Reilly  (d) ;  Fuller  v. 
Benett  (e).  Therefore,  even  if  we  fail  in  the  rest  of  our 
contention  against  him,  he  cannot  tack  the  equitable 
securities  which  he  holds  for  3,000/.  and  2,000/.,  but 
can  be  entitled  to  priority  over  us  in  respect  only  of  the 
mortgages  which  belonged  to  Messrs.  CardwelL  We 
cannot  be  deprived  of  our  charge  because  we  delayed 
calling  for  a  legal  mortgage  when  the  deeds  had  been 
handed  to  a  depositee  for  us,  and  we  believed  them  to 
remain  in  his  custody. •— , 


Mr.  Foohs  for  the  sisters,  and  Mr.  Key  for  Captain 
and  Mrs.  Troward, 

It  has  been  settled  in  Perry  Herrick  v.  Atttoood,  that 
we  are  to  be  postponed  to  Perry  Herrick,  who  has  the 
title  deeds,  but  no  more  was  decided  in  that  suit,  and 
we  still  claim  priority  over  the  trustees  and  the  incum- 
brancers other  than  Perry  Herrick.  We  contend  that 
the  trustees,  if  incumbrancers  at  all,  were  not  so  till  after 
our  mortgage  was  made;  Freemoult  v.  Dedire(f); 
Lady  Mornington  v.  Keane  (g) ;  Berrington  v.  Evans  (h) ; 
Williams  v.  Lucas  (£).  Our  security,  therefore,  is  the 
first  in  date.  Gem  was  not  our  solicitor  in  the  trans- 
action, and  if  he  was  we  ought  not  to  be  prejudiced  by 

bis 
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(c)  1  Keen,  154.  {h)  3  F.  4-  C.  384. 
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his  improperly  giving  up  the  title  deeds,  if  it  was  im- 
proper, but  it  was  not,  for  a  termor  is  not  entitled  to  the 
possession  of  title  deeds;  Wiseman  v.  Westland  {a). 
Nor  is  a  mortgagee  for  a  term  to  be  postponed  because 
he  takes  his  security  in  a  form  which  gives  him  ne  right 
to  them ;  Harper  v.  Faulder  (ft).  The  cases  of  Evans  v. 
Bicknell  (c) ;  Bar  net  v.  Weston  (d) ;  JEx  parte  Reid,  re 
Buckland^e) ;  Stevens  v.  Stevens(f)  and  A llenv.  Knight(g) 
show  that  fraud  in  parting  with  title  deeds  is  necessary 
to  postpone  a  legal  mortgage,  and  the  last  authority  tends 
to  show  that  the  parties  taking  under  John  Attwood, 
who  was  our  trustee,  cannot  be  in  a  better  position  than 
he.  Exton  v.  Scott  (A),  is  in  favor  of  the  validity  of  our 
mortgage.  If  the  trustees  ever  had  a  lien  they  waived 
and  lost  it.  The  deeds  were  not  given  to  Beisley  by  way 
of  equitable  mortgage,  but  only  for  the  purpose  of  pre- 
paring a  legal  mortgage,  as  the  terms  of  the  agreements 
show.  There  was  nothing  but  a  mere  agreement  to  give 
a  mortgage,  which  is  shown  by  the  subsequent  conduct 
of  the  parties  to  have  been  waived.  The  trustees  have 
so  framed  their  bill  that  they  cannot  dispute  the  validity 
of  the  releases.  Now  if  the  releases  are  good  the  trus- 
tees have  no  case  against  us,  for  the  debts  being  released 
the  securities  for  them  are  satisfied  ;  Cowper  v.  Green  (t). 
It  has  been  contended  that  Gem  was  our  solicitor,  and 
that  we  thus  have  constructive  notice  of  the  incumbrances 
of  the  trustees.  But  Gem  was  not  the  solicitor  of  the 
Misses  Attwood.  It  is  true  they  had  no  other  solicitor, 
but  the  mere  fact  of  a  party's  employing  no  solicitor  does 
not  make  the  solicitor  of  the  opposite  party  his  solicitor. 

The 


1859. 


(fl)  1  You.  6c  J.  m, 

(6)  4  Mad,  129. 

(f)  6  Ves.  174. 

(</)  12  Vet.  130. 

(0  17  Law  J.,  N.  S.,  Bkcy.  19. 


(/)  2  Coll.  20. 
(g)  5  Hare,  272 ;  3.  C.  on  ap- 
peal, 1 1  Jur.  527. 
(h)  6  Sim.  31. 
(j)  7  M.  4-  W.  633. 
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The  doctrine  of  constructive  notice  makes  against  the 
Plaintiffs  on  their  own  showing,  for  they  say  that  Gtm, 
Pooley  and  BeisUy  held  the  deeds  for  them,  thus  making 
them  their  solicitors ;  and  as  Gem^  Pooley  and  BeUley 
were  GenCs  London  agents,  the  Plaintiffs  are  affected 
with  constructive  notice  of  our  security  of  which  Gtfm  had 
actual  knowledge;  Norris  y.  Leneve{a).  In  fact,  bow- 
ever,  Gem,  Pooley  and  Beisley  were  not  in  any  way  their 
solicitors  or  agents,  but  the  solicitors  of  John  Attwood, 
and  the  V ice-Chancellor  rightly  held  the  Plaintiffi  to 
have  lost  all  claim  to  relief  by  their  gross  negligence  in 
leaving  the  deeds  for  years  with  AUuhhhTs  solicitors. 

Mr.  Craig  and  Mr.  JElderton,  for  the  Medleys,  argued 
in  support  of  the  mortgage  of  January,  1848,  and  en- 
deavoured to  support  their  sub-mortgage  against  objec- 
tions urged  against  it  in  particular,  as  to  which  the 
Court  ultimately  expressed  no  opinion.  They  further 
contended  that  the  Medleys  took  the  legal  estate  without 
notice,  and  therefore  could  not  be  affected  by  any 
equities. 


Mr.  Roundell  Palmer  and  Mr.  Giffard  for  Perry 
Herrick,  George  Barker,  E,  Barker  and  E.  Barnard, 

There  was  no  intention  in  March  or  April,  1848,  to 
create  a  security  by  deposit.  There  was  a  binding 
written  agreement  to  give  a  mortgage  on  the  Hylands 
estate,  but  it  was  only  an  agreement  to  give  a  future 
charge,  and  the  deeds  were  deposited,  according  to  its 
terms,  with  Gem,  Pooley  and  Beisly,  for  convenience  in 
preparing  such  mortgage,  but  for  no  other  purpose. 
Things  being  in  this  position,  it  was  the  duty  of  the 
trustees,  if  they  intended  to  take  a  mortgage,  to  say  so; 
but  on  the  contrary  they  took  part  in  other  arrangements, 

on 

(a)  3  Atk.  26—37. 
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on  the  footing  of  a  security  being  unnecessary,  and  they        1869. 
must  be  taken  to  have  abandoned  the  agreement.     Att'      ^^"^^ 

Lloyd 
tcood  had  a  right  in  1851  to  consider  that  they  did  not  v. 

intend    to    insist   on   a   security,   and  was  justified  as     ^ttwood. 
against  them  in  dealing  with  the  estate  as  he  did.    These  v. 

considerations  are  important  in  deciding  upon  the  equity  Lloyd. 
of  persons  who  took  without  notice,  supposing  that  they 
have  not  the  legal  estate.  If  the  law  requires  that  our 
first  mortgage  should  be  postponed,  it  is  a  scandal  to  our 
jurisprudence.  No  precaution  was  omitted  on  the  part 
of  Messrs.  Cardwell  that  it  is  usual  or  proper  to  take 
in  cases  where  there  is  nothing  to  arouse  suspicion ;  the 
title  deeds  were  handed  over  in  the  regular  way,  and 
nothing  transpired  as  to  the  existence  of  any  incum- 
brances, though  inquiries  were  made  as  to  them. '  The 
mortgagees  for  3,000/.  and  ^,000/.,  who  advanced  their 
money  on  the  faith  of  these  inquiries,  and  of  the  posses- 
sion of  the  deeds  by  Messrs.  Cardwell,  have  the  same 
equity  as  Perry  Herrick.  What  case  is  there  as  against 
him  with  respect  either  to  the  20,000Z.  or  the  5,000/.  ? 
If  the  mortgage  of  January,  1848,  were  out  of  the  way, 
his  title  would  be  clear,  for  he  would  evidently  have  the 
legal  estate  without  notice.  It  is  urged,  however,  that 
the  legal  estate  is  outstanding  in  John  AttwoocTs  sisters. 
Assuming  that  to  be  so,  we  say  that  our  securities, 
though  later  in  date,  ought  to  have  priority.  The  maxim 
**  qui  prior  est  tempore,  &c.,*'  does  not  hold  in  ail  cases. 
A  party  guilty  of  no  negligence  has  a  better  equity  than 
one  guilty  of  negligence,  and  though  later  in  time  is 
to  be  preferred;  Rice  v.  Rice  {a).  It  does  not  require 
so  strong  a  case  to  postpone  a  prior  equitable  clai- 
mant as  a  prior  claimant  having  the  legal  estate ; 
Hewitt  v.  Loosemore  (b).  Here  it  was  not  intended 
that  Gem,  Pooley  and  Beisly  should  hold  the  deeds  by 

way 

(a)  2  Brew,  73.  (h)  9  Uure,  449,  458. 
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way  of  security ;  they  were  left  with  them  only  for  the 
purpose  of  enabling  a  security  to  be  prepared,  which 
does  not  create  an  interim  security,  as  is  shown  by  the  cases 
collected  in  Jarm.  Byth,  (a).     Knowing  the  intention  to 
claim  this  security  to  have  been  abandoned,  they  reason- 
ably dealt  with  the  deeds  according  to  John  AttwoodCi 
directions.     Even,  however,  if  there  were  an  interim  se- 
curity, it  would  fail  when  the  parties  abandoned  the  inten- 
tion of  having  a  security.    We  say,  however,  that  we  have 
the  legal  estate,  for  that  the  deed  of  January ^  1848,  was 
fraudulent  and  void  as  against  us,  under  S7  Eliz.  c.  4.    It 
is  admitted  that  when  that  mortgage  was  given  it  was  the 
intention  of  the  parties  that  Attwood  should  remain  at 
liberty  to  give  a  mortgage  in  compliance  with  what  the 
Misses  Attwood  say  was  a  prior  obligation.     If  the  deed 
had  been  an  honest  deed,  it  would  have  referred  to  the 
obligation  to  give  a  mortgage  to  the  trustees.     The  sub- 
sequent facts  support  the  view  that  it  was  fraudulent.     It 
was  constantly  suppressed  under  circumstances  calling 
for  the  disclosure  of  it.     The  statute  says  nothing  about 
a  deed  being  voluntary,  the  intent  to  defraud  purchasers 
is  the  point,  and  if  there  was  such  an  intent,  a  valuable 
consideration  will  not  support  it.     The  Lord  Chancellor 
in  Perry  Herrick  v.  Attwood,  evidently  was  prepared  to 
decide  this,  had  it  been  necessary.     Suppose,  however, 
that  the  term  is  not  defeated  by  a  mortgage,  we  say  that 
we  are  entitled  to  the  benefit  of  the  term  as  against  other 
incumbrancers.     Consider  the  purposes  as  to  attendant 
terms,  though  this   is   not  in   fact   an   attendant  term. 
They  are  laid  down  in  Willoughby  v.  Willoughby  (J). 
An  attendant  term  follows  the  inheritance,  unless  tljere 
exists  between  the  owner  of  the  inheritance  and  some 
other  persons  an  equity  which  entitles  them  to  take  the 
term  from  him.     Here  Perry  Herrick  is  the  legal  owner 

of  the 
(fl)  VoL  5,p,  115.  (6)  1  T.  R.763. 
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of  the  inheritance,  not  a  person  with  a  merely  equitable  ^  loo9. 
title.  If  this  term  were  out  of  the  way  he  must  prevail, 
as  having  the  legal  estate,  the  Plaintiffs  have  only  an 
equity,  and  according  to  the  principles  in  Willoughhy 
V.  Willoughhy^  the  opinion  of  conveyancers  as  shown  by 
Mr.  Powelts  observations  (a),  the  observations  of  Sir 
W,  Grant  in  Maundrell  v.  Maundrell  (ft),  and  of  Lord 
Eldon  in  Ex  parte  Knott  (c).  Perry  Herrick  has  the 
best  right  to  claim  the  benefit  of  the  term.  How  do  the 
Plaintiffs  make  out  any  right  to  have  the  benefit  of  the 
term  without  paying  what  is  due  upon  it,  and  taking  an 
assignment  of  it.  They  cannot  make  out  such  a  case, 
except  on  the  ground  of  fraud,  and  if  the  mortgage  of 
January^  1848,  was  fraudulent,  the  term  is  void  against 
us,  and  we  have  the  legal  estate.  If  they  claim  the 
equity  of  redemption  on  that  security,  then  they  claim 
the  equity  of  redemption  on  a  mortgage  which  has  been 
postponed  to  ours,  if  they  claim  under  an  implied 
agreement  with  the  sisters,  then  they  are  subject  to  the 
same  equity  as  the  sisters.  Hooper  v.  Harrison  (d), 
which  has  been  cited  against  us,  is  not,  so  far  as  it  bears 
on  the  present  question,  reconcileable  with  principle,  or 
with  Blake  v.  Hungerford  {e\  and  many  other  cases, 
which  establish  the  principle,  that  if  a  first  mortgagee 
exercises  his  power  of  sale,  he  must  deal  with  the  pro- 
ceeds according  to  the  rights  in  the  land.  As  to  the 
argument  against  us,  founded  on  Beislys  fraud,  as  we 
had  no  notice  we  are  not  affected  by  it,  nor  by  his 
fiduciary  character;  Jones  v.  Powles{fy;  Kennedy  v. 
Dalylg),  The  decision  in  Carter  v.  Carter  {h),  cannot 
be  sustained. 

Now,  as  to  notice,  it  is  urged  that  notice  was  given  to 

our 

(a)  Powell  on  Mortgages,  449.  (e)  Free,  Ch.  158. 

(6)  7  Ves.  566,  577.  (/)  3  M.  ^  K.  581. 

(c)  11  Ves.  609,618.  (g)  1  5</i.  4  Lef.  355. 

(rf)  2  K.  4-  J.  86.  {h)  3  K.  4-  J.  617. 
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1859.  our  solicitors  on  the  occasion  of  the  mortgage  to  JBar* 
nard  and  Barker,  and  that  this  afiects  us,  so  that  we 
cannot  tack  the  5,000/.  to  the  20,0002.  Now  suppose 
Barnard  and  Barker  $  solicitors  had  made  inquiry,  tbey 
would  have  found  out  that  James  Harringtom  Aiiwood 
and  Maria  Louisa  Aitwood  had  given  receipts,  and 
there  would  not  have  been  anything  to  show  the  inva- 
lidity of  the  receipts :  that  disposes  of  two-thirds.  On 
16th  of  December,  1851,  Barnard  and  Barker  take  a 
covenant  from  Jokn  Attwood  to  exonerate  the  HyUrnds 
estate  from  the  sum  due  to  Mary  Attwood,  and  to  charge 
it  on  other  sufficient  estates.  On  20tb  of  May,  1852, 
he  performed  bis  covenant,  and  Mary  Attwood  released 
Hy lands.  Now  notice  on  dOth  of  September,  185S, 
when  we  took  our  transfers,  is  what  must  be  urged 
against  us,  and  all  inquiries  we  could  have  made  then 
would  have  ended  in  satisfying  us  that  the  estate  was 
released.  And  though  some  circumstances  about  the 
execution  of  the  releases  might  have  appeared  suspicious, 
that  would  not  have  been  sufficient  to  affect  us  with 
notice  of  fraud  having  been  practised  on  the  nieces; 
M' Queen  v.  Farquhar  (a),  Jones  v.  Smith  (6).  Now  we 
cannot  be  affected  by  constructive  notice  of  anything 
which  it  is  evident  that  we  could  not  by  inquiry  have 
discovered.  But,  apart  from  this,  notice  cannot  be  car- 
ried on  from  the  transaction  of  1851  to  1858;  JS^lees. 
Webb(c)\  Hamilton  v.  Royse(d)\  Mountford  v.  Scott  (e). 
The  case  against  us,  on  the  ground  of  notice,  therefore 
fails. 

Mr.  Bacon  and  Mr.  Osborne  Morgan,  for  Raikes 
Currie  and  others. 


The 


(a)  11   Veu  467.  (rf)  2  Sch.  Sf  Ltf.  315. 

(6)  1  PhUL  244.  (e)  3  Mad.  34. 

(c)  6  Beav.  552. 
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The  Plaintiffs  ought  to  be  postponed  to  us  as  well  as  1859. 
to  Perry  Herrick,  They  ought  to  have  claimed  pos- 
session of  the  deeds,  and  their  leaving  them  so  long  in 
the  hands  of  the  mortgagor's  solicitor  was  gross  negli- 
gence, sufficient  to  postpone  them  ;  Waldron  y.  Sloper{a). 
This  negligence  misled  us  as  well  as  Perry  Herrich,  for 
we  advanced  oui*  money  on  the  faith  of  the  known  pos- 
session of  the  deeds,  and  therefore  have  a  similar  equity 
to  his.  We  were  guilty  of  no  default,  nor  was  Perry 
Herricky  for  a  person  finding  title  deeds  in  the  hands  of 
the  solicitor  of  the  owner  of  the  estate  is  not  bound  to 
ask  for  whom  he  holds  them  ;  Bozon  v.  Williams  (&). 

Mr.  HaUett,  for  subsequent  incumbrancers. 
Mr.  jT.  Terrell,  for  the  inspectors. 

Mr.  Elmsley,  Mr.  Schomberg  and  Mr.  Hingeston,  for 
Maria  Louisa  Attwood  and  Mary  Atttvood. 

The  case  may  be  looked  at  in  three  ways.  1.  Attwood 
may  be  considered  as  having  been  the  agent  of  the  trustees 
to  obtain  the  releases.  It  is  evident  that  in  1853,  when 
Attwood  became  embarrassed,  the  trustees  grew  alarmed 
and  employed  him  to  get  releases  that  they  might  be  dis- 
charged from  their  own  personal  liability  for  their  im- 
proper loan  of  the  trust  funds.  On  this  ground  the 
releases  cannot  stand.  2.  If  this  be  not  the  true  view  of 
the  transaction,  still  the  releases  were  obtained  by  John 
Attwood  by  fraud,  and  the  trustees  cannot  derive  a  benefit 
from  his  fraud.  3.  The  trustees  were  bound  to  give  full 
information  to  their  cestuis  que  trust  and  this  not  having 
been  done,  the  releases  are  of  no  avail ;  Pusey  v.  Des- 
houvrie{c)'y  Walker  v.  Symonds{d);  Munch  v.   Cock- 

erelL 

(fl)  1  Drew,  193.  (f)  3  P.  W.  315. 

(6)  3  r.  4-  Jerv.  150.  (d)  3  Sw.  1. 
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1859.        erell{a).    The  principle  laid  down  in  Roche  v.  Morgell{h) 
shows  them  to  be  invalid.     There  is  an  attempt  made  to 
show  that  Gem  was  the  solicitor  of  the  nieces,  but  this 
Attwood.     abortive  attempt  only  makes  the  case  worse.    Huguenin 
^  °^      V.   Baseley  (c) ;     Coohe  v.   Lamotte  (d),    and    Burrows 
Lloyd.       y.  Walls  (e),  show  that  releases  obtained  under  such  cir- 
cumstances as  these  cannot  be  sustained.   The  acts  of  the 
nieces,  when  in  pecuniary  distress,  are  no  confirmation ; 
Pickett  V.  Loggon  (/). 

Mr.  Malins  in  reply,  in  Lloyd  v.  Attwood. 

Mere  negligence  in  leaving  the  deeds  in  the  hands  of 
the  solicitors  will  not  postpone  us;  Beckett  v.  Cordleg(g)\ 
Jones  V.  Jones  (h).  The  sisters  intended  their  security 
to  be  subject  to  ours  as  they  admit,  and  there  was  no- 
thing originally  unfair  in  the  creation  of  their  mortgage. 
The  term,  therefore,  is  a  good  term,  subject  to  our  se- 
curity, and  the  sisters  hold  it  in  trust  for  us.  No  other 
party,  therefore,  can  avail  himself  of  the  legal  estate  to 
oust  our  priority ;  Carter  v.  Carter  (t). 

The  releases  given  by  the  nieces  are  efiectual  to  ex- 
onerate us.  In  Archer  v.  Hudson  (A),  the  party  deceived 
had  no  independent  adviser,  and  the  same  is  assumed  in 
Thomber  v.  Shear d  (I)  and  Revett  v,  Harvey  (m).  No 
case  goes  so  far  as  to  set  aside  a  release,  as  against  a  third 
party  who  has  acted  on  the  faith  of  it,  when  the  releasing 
party  was,  in  the  transaction,  advised  by  an  independent 
solicitor. 

Mr. 

(a)  5  M.  4-  C.  178.  (g)   I  Bro.  C.  C  353. 

(6)  2  Sch,  8f  Lef.  721,  728.  (A)  8  Sim,  633. 

(f)  14  Vei.  273.  (*)  3  K.  4-  J.  617. 

{d)  15  Beav,  231.  (k)  7  Beav.  551. 

(e)  5  De  G.,  M.  ^  G.  233.  (/)  12  Beav,  589. 

(/•)  14  Ves.  215.  (m)  I  S.  ^  S,  502. 
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Mr.  Elmsley  in  reply,  in  Attwood  v.  Lloyd.  1859. 

Judgment  reserved. 

Attwood. 
Attwood 

V. 

The  Lord  Justice  Knight  Bruce.  Llovd. 

These  two  caus.es  of  Attwood  v.  Lloyd  and  Lloyd  v.  Feb,  11. 
Attwood,  though  having  some  parties  and  some  facts  in 
common,  are  suits  distinct  from  each  other,  independent 
of  each  other.  One  has  been  heard  by  us  originally,  the 
other  by  way  of  appeal  or  rehearing.  It  seems  right  to 
deal  with  each  separately.  And  first,  as  to  the  suit  of 
later  institution,  Attwood  v.  Lloyd,  the  original  hearing 
of  which  wafs  here,  and  which  the  Plaintiffs  in  it  com- 
menced in  the  year  1855,  for  the  purpose  of  obtaining 
an  account  and  satisfaction  in  respect  of  certain  personal 
property  that  had  been  held  in  trust  for  them,  and  of 
breaches  of  trust  committed  by  the  trustees  of  it.  The 
trust  and  the  breaches  of  trust  are  clear  and  undeniable, 
as  well  as  the  fact  that  the  Plaintiffs  became  in  conse- 
quence creditors  in  equity  of  the  trustees  to  the  amount 
of  several  thousand  pounds.  And  there  is  little  or  no 
question  as  to  the  quantum  of  debt,— an  observation  sub- 
ject to  this,  that  it  is  contended  against  the  Plaintiffs 
that  by  reason  of  conduct  on  ttfe  part  of  the  Plaintiff 
Maria  Louisa  Attwood  since  her  majority,  which  she 
attained  in  the  year  1850,  and  on  the  part  of  the  other 
Plaintiff  Mary  Attwood  since  her  majority,  which  she 
attained  in  the  year  1852,  they  have  barred  themselves 
from  relief.  The  Plaintiffs  deny  this,  and  hence  arises 
what  substantially  is  the  single  controversy  in  the  suit. 

There  were  two  sets  of  delinquent  trustees ;  one  under 
the  will  of  John  Hawkins,  consisting  of  the  late  De- 
fendant George  Braithwaite  Lloyd,  the  Defendant 
William  Spencer,  a  solicitor,  and  John  Yeend  Bedford, 

who 
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who  was  also  a  solicitor.  The  first  and  the  last  of  these 
three  gentlemen  are  dead ;  Mr.  Spencer  survives.  The 
breach  of  trust  committed  by  them  was  so  committed  in 
the  year  1841,  in  conjunction  with  John  Attwood  (a 
person  now  insolvent,  the  uncle  of  the  PlaintiSs)  and  for 
his  benefit ;  on  which  account,  and  because  when  he 
participated  in  the  breach  of  trust  he  was  well  aware  of 
the  trust,  he  became  liable  for  it  to  the  Plaintiffs  as  much 
as  the  three  proper  trustees  whom,  as  between  them  and 
John  Attwood  J  he  was  bound  to  indemnify,  for  he  had  the 
money  produced  by  the  malversation.  The  other  set 
consisted  of  trustees  under  the  marriage  settlement  of 
the  parents  of  the  Plaintiffs,  and  were  John  Attu>ood 
and  John  Yeend  Bedford,  both  already  mentioned,  and 
John  Cope  now  deceased.  The  breach  of  trust  com- 
mitted by  them  was  so  committed  at  several  times  in  the 
years  1839,  1841  and  1843,  for  the  benefit  also  of  John 
Attwood,  who  had  the  money  likewise  produced  by  these 
more  than  irregular  transactions.  Soon  after  the  death  of 
the  Plaintiffs'  surviving  parent,  which  happened  in  the 
year  1847,  Messrs.  Lloyd  and  Spencer  and  Bedford  and 
Cope  appear  to  have  evinced  anxiety  respecting  the  pos- 
sible consequences  to  themselves  of  their  breaches  of 
trust,  and  to  have  applied  to  John  Attwood  and  pressed 
him  on  the  subject,  and  accordingly  it  seems  to  have  been 
determined  that  as  soon  as  practicable  after  the  respective 
majorities  of  the  Plaintiffs,  who  were  much  under  the 
influence  of  John  Attwood,  releases  to  his  coadjutors  in 
ths  acts  of  malversation  already  mentioned,  so  as  to  re- 
lieve, at  least,  those  four  gentlemen,  if  possible,  from 
liability  to  the  Plaintiffs,  should  be  procured  from  the 
two  young  ladies,  the  history  of  whose  treatment  in  the 
matter,  after  the  majority  of  the  elder,  is  to  be  collected, 
I  think,  with  substantial  accuracy,  from  affidavits  made 
respectively  in  the  present  cause  and  in  the  cause  of 
Lloyd y,  Attwood,  by  the  two  ladies;  affidavits  which  I 
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consider  worthy  of  credit.  Between  the  majority  of  Miss 
Maria  Louisa  Attwood  and  the  year  1854,  in  prosecu- 
tion and  execution  of  the  scheme  just  mentioned,  receipts, 
acknowledgments  and  releases  without  payment  were 
obtained  from  herself  and  her  sister,  which  purported  to 
discharge,  and,  if  they  were  fair  and  effectual  instruments 
according  to  their  purport  did  discharge,  from  those 
ladies'  just  claims  Messrs.  Lloyd  and  Spencer  and  Bed' 
ford  and  Cope  ;  and  certain  documents  called  and  pur- 
porting to  be  securities  on  property  of  John  Attwoody 
which,  however,  are  and  then  were  either  altogether 
worthless  or  of  an  embarrassing  kind,  of  very  uncertain 
sufficiency  and  of  very  doubtful  value,  were  palmed,  (I 
use  that  plain  expression  deliberately,)  were  palmed,  I 
say,  on  the  young  ladies  as  in  lieu  of  the  personal  liability 
of  the  four  released  trustees.  These  transactions  were, 
on  the  part  of  John  Attwood^  to  whom  his  nieces  looked 
up,  and  in  whom  they  confided  as  a  friend  and  protector, 
and  more  as  a  father  than  a  less  near  relative,  a  tissue  of 
selfish  and  treacherous  frauds.  It  is  said,  however,  that 
the  four  other  trustees  were  not  implicated  in  any  ill 
design  and  were  morally  guiltless,  and  that,  therefore, 
and  because  in  the  transactiop,  as  it  is  alleged,  a  solicitor 
of  standing  and  experience  and  respectability,  namely, 
Mr.  Gem,  acted  for  the  Plaintiffs,  they  are  bound  as 
between  them  and  the  trustees  other  than  John  Attwood. 
But  Mr.  Spencer,  one  of  the  four,  acted  in  these  matters 
professionally  on  behalf  of  himself  and  the  other  gentle- 
men, (save  Mr.  Attwood,)  and  knew  enough  to  render  it, 
I  think,  impossible  for  Mr.  Spencer  to  believe — and  I 
am  satisfied  that  he  did  not  believe — the  transactions 
prudent  or  proper  for  the  ladies  to  enter  into.  Mr.  Gem, 
however,  it  is  said,  acted  as  their  solicitor  in  them,  and 
must  be  deemed,  for  every  present  purpose,  to  have  been 
a  sufficient  protector.  The  Plaintiffs  say,  and  I  believe 
truly,  that  Mr.  Gem,  the  solicitor  of  John  Attwood,  was 
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^^^^'^       for  them.     And  upon  the  evidence  I  believe  that  they 

Lloyd  .  .  .  ,  , 

V.  were  substantially  without  a  solicitor,  were  without  a 

Attwood.      protector,  were  in  the  power  of  John  Attwood  throughout 

^  the  matter,  were  ignorant  of  their  rights  and  of  business, 

Lloyd.  and  were  helpless  victims  in  his  hands.  But  had  Mr. 
Spencer  reason  to  suspect  this  ?  Had  he  reason  to  believe 
the  young  ladies  to  be  substantially  unprotected,  and  to 
be  merely  in  their  uncle*s  toils  ?  The  evidence  convinces 
me  that  he  had,  and  that  he  and  the  other  trustees  are 
no  more  entitled  to  avail  themselves  of  tlie  receipts  and 
releases  against  the  Plaintiffs  than  if  formally,  as  well  as 
substantially,  they  had  throughout  the  transactions  been, 
to  the  knowledge  of  all,  unprotected,  unadvised,  un- 
assisted, and  merely  at  their  uncle's  mercy.  The  receipts 
and  releases,  therefore,  can  avail  nothing.  The  securities, 
if  worth  anything,  will  be  for  the  benefit  of  the  trustees 
other  than  John  Attwood^  as  well  as  of  the  Plaintiffi, 
who  have  charged  their  interest  in  them  in  favor  of  the 
Defendants  Mr.  Smith  and  Mr.  Machrellj  or  one  of 
them.  This,  however,  was  no  confirmation,  nor  can  Mr. 
Spencer  and  the  representatives  of  the  three  deceased 
trustees  avail  themselves  of  it  in  that  way.  Messrs. 
Smith  and  Mackrell  consenting,  as  they  have  consented, 
to  waive  their  rights,  if  any,  or  to  abide  by  any  order  of 
the  Court  touching  their  charge,  our  decree  should,  I 
think,  be  to  some  such  effect  as  this  : — Declare  that  the 
late  Defendant  G.  B,  Lloydy  the  Defendant  William 
Spencer,  John  Yeend  Bedford^  now  deceased,  and  the 
Defendant  John  Attwood  were,  at  the  time  of  the  death, 
in  the  year  1847,  of  Mary  Attwood^  widow,  the  mother 
of  the  Plaintiffs,  indebted  jointly  and  severally  to  the 
Plaintiffs  in  two-third  parts  of  the  sum  of  5,000t  men- 
tioned in  the  indentures  of  the  28th  January^  1841,  and 
2/>th  Marchy  1843,  respectively,  in  the  pleadings  men- 
tioned, and  that  the  same  debt  was  then  carrying  interest 
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at  the  rate  of  5^  per  cent,  per  atintiiD.  Declare  that  the 
said  Defendant  John  Attwood,  and  the  said  John  Yeend 
Bedford  and  John  Cope,  noW  deceased,  were  at  the  same 
time  indebted  jointly  and  severally  to  the  Plaintifis  in 
two-third  parts  of  the  three  several  sums  of  3,0002^1 
4,600/.  and  3,000/.,  making  together  10,600/.,  mentioned 
in  the  said  indenture  of  25th  March,  1843,  and  that  the 
same  debt  was  then  carrying  interest  at  the  rate  of  5/. 
per  cent,  per  annum :  and  the  Plaintiffs  and  the  Defend- 
ants Smith  and  Mackrell,  by  their  counsel,  undertak- 
ing to  abide  by  any  order  of  the  Court  touching  any 
security  or  securities  held  by  them,  or  any  one  or 
more  of  them,  for  the  said  debts,  or  any  part  thereof, 
or  any  interest  thereon,  and  to  deal  with  .such  securities 
in  such  manner  as  the  Court  may  direct,  declare  that  the 
said  debts  respectively  were  not  discharged,  released  or 
extinguished,  nor  was  the  liability  of  the  said  debtors, 
or  of  any  one  or  more  of  them,  for  such  debts  or  any  part 
thereof,  released,  taken  away,  diminished  or  affected 
by  the  receipts  of  8th  August,  1851,  and  of  20th 
May,  1852,  the  indenture  of  20th  May,  1852,  and  the 
authorities  and  indentures  of  15th  June,  1853,  respect- 
ively in  the  pleadings  mentioned,  or  any  of  such  several 
instruments,  or  any  indenture  or  instrument  mentioned 
in  the  said  indenture  of  20th  May,  1852,  and  that  the 
Defendants  John  Attwood  and  William  Spencer,  and  the 
several  estates  of  the  said  G.  B.  Lloyd,  J.  Y.  Bedford 
and  John  Cope,  respectively,  are  as  liable  to  the  Plain- 
tiffs, in  respect  of  the  principal  and  interest  of  such  debts, 
as  if  none  of  such  instruments  had  ever  been  executed 
or  signed  or  existed.  Let  an  account  be  taken  of  what 
is  due  to  the  Plaintiffs  respectively,  for  principal  and  in- 
terest, at  the  rate  of  5/.  per  cent,  per  annum,  accrued 
since  the  death  of  the  said  Mary  Attwood,  widow,  in 
respect  of  the  said  debts  respectively.  If  Be^ordCs 
representative  shall  not  admit  assets,  usual  account  of  his 
Vol.111.  U  U  D.J.    assets; 
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assets;  the  same  as  to  O.  B.  Lloyd;  the  same  as  to 
Cope.  Costs  to  the  present  time  to  be  paid  by  John 
Attwood,  Spencer,  and  the  estates  of  G.  B.  Lloyds  of 
Bedford^  and  of  Cope. 

In  the  cause  of  L'oyd  v.  Aitwoodf  instituted  in  the 
year  1854,  the  Plaintiffs  sue  as  incumbrancers  on  a 
landed  estate  in  Essex,  called  the  Hylands  estate,  which, 
subject  to  the  incumbrances  affecting  it,  belonged  to  the 
Defendant  John  Attwood,  but  has  been  I  believe  under 
a  decree  to  be  presently  noticed  sold,  and  the  purchase- 
money  produced  by  it,  being  in  Court,  now  stands  for 
every  purpose  of  the  suit  in  the  place  of  the  estate,  and 
liable  accordingly  .to  the  incumbrances  to  which  that  was 
subject.  The  object  of  the  suit  is  to  obtain  payment  of 
the  amount  alleged  to  be  due  to  the  Plaintiffs  on  the 
incumbrance  or  incumbrances  held  by  them.  There  are 
various  other  incumbrancers  on  the  property,  who  are 
Defendants,  as  well  as  John  Attwood.  By  one  of  these 
incumbrancers,  namely,  Mr.  Perry  Herrick,  and  his 
trustee,  there  was  instituted  against  the  Plaintiffs  in  the 
cause  now  before  us,  and  John  Aitwood  and  others,  a 
suit  in  this  Court,  for  the  purpose  of  obtaining  payment 
of  the  amount  alleged  to  be  due  to  Mr.  Perry  Herrick 
on  the  security  of  the  property.  That  suit  was  heard 
first  at  the  Rolls,  and  afterwards  on  appeal  by  Lord 
Cranworth,  when  Lord  Chancellor,  in  December ^  1857. 
The  hearing  at  the  Rolls,  with  Sir  J,  Romilly's  judg- 
ment, is  reported  in  3  Jurist,  N.S.  (a)  The  case,  as  it  came 
before  Lord  Cranworth,  with  his  reasons  for  affirming 
the  judgment  of  the  Master  of  the  Rolls,  is  to  be  found 
in  the  2nd  vol.  of  the  Reports  of  Mr.  De  Gex  and  Mr. 
Jones,  There  are,  however,  some  points  in  the  present 
case  which  did  not  arise  in  the  suit  of  Perry  Herrick  v. 
Attwood,  considered  as  an  unheard  cause,  though  they 
may  arise  under  the  decree  made  in  it,  which  decree, 
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aflSrmedy  as  I  have  said,  and  being  now,  as  I  understandi 
in  the  chambers  of  the  Master  of  the  Rolls,  is  in  these 
terms.— -[His  Lordship  here  read  the  material  parts  of 
the  decree.] 

Under  this  decree  it  was  and  is  competent  to  the 
Plaintiffs  in  the  present  suit  of  Lloyd  y.  Attwood^  as  in- 
cumbrancers, in  whatsoever  rank  or  order,  on  the  pro- 
perty in  question,  to  go  before  the  Master  of  the  Rolls  or 
his  Chief  Clerk,  and  claim  accordingly,  unless  the  pre- 
sent suit  prevented  or  the  dismissal  of  their  bill  prevents 
them.  For  their  bill  has  been  at  the  hearing  of  their 
cause  dismissed,  an  event  which  brought  it  hither.  The 
learned  yice-Chancellor,  who  pronounced  the  order  of 
dismissal,  seems  to  have  been  of  opinion  that  if  the  title 
of  the  Plaintiffs,  as  incumbrancers,  had  not  been  de- 
signedly abandoned  by  them,  they  had  so  conducted 
themselves,  as  by  delay  or  laches  to  have  lost  it  But, 
speaking  for  myself,  I  do  not  collect  from  the  evidence 
before  us,  and  am  certainly  not  persuaded,  that  there  was 
any  abandonment,  or  any  such  laches  or  delay  as  to 
destroy  their  title,  or  defeat  wholly  their  right.  Whe- 
ther by  laches,  if  any,  or  delay,  if  any,  they  have  made 
themselves  lower  in  rank  and  order  as  incumbrancers, 
than  otherwise  they  would  have  been,  is  a  different 
question.  It  is  clear  that  by  force  of  the  instruments  of 
January^  1841,  March,  1843,  and  April,  1848,  parti- 
cularly mentioned  in  the  pleadings,  and  proved  or  ad- 
mitted in  this  cause,  or  by  force  of  some  of  them,  the 
Plaintiffs  became  incumbrancers  on  the  property,  and  it 
being  highly  probable  or  certain  that  money  to  a  con- 
siderable amount  is  due  to  them  from  John  Attwood  on 
their  securities,  I  conceive  that  the  order  dismissing  their 
bill  should  be  discharged,  and  that  we  should  make  a 
decree  to  be  executed  in  the  chambers  of  the  Master  of 
the  Rolls  (who  has  consented  to  take  it),  a  decree  of  the 
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1869.  sfltne  oatofe  matatis  tnutandia  (sobjtcl  to  what  I  shall 
presently  say)  as  that  made  by  his  Honof  in  Perry 
Berrick  v.  Aitwood,  the  anezeotited  state  of  n^ich  is,  ia 
some  degree  at  least  as  I  collected,  to  be  attributed  to  the 
present  suit.  But  there  cannot  I  think  be  now  made  as 
to  Ae  Plaintiffs  or  otherwise  any  declaration  of  radc  or 
priority  among  the  iDcumbranoers,  or  any  of  them,  except 
as  I  an  about  to  mendon.  The  Plaintiffs'  priority  le 
the  seoarity  of  80tb  January,  1848,  may,  in  my  opi- 
nion, be  now  declared  on  the  same  grounds,  and  with 
the  same  guards,  as  th^  priority  of  Mr.  Perry  Herrkk 
was  declared  by  the  Master  of  the  Roils  and  Lord  CVwi* 
vsorih.  If  that  declaration  was  right  against  John  AU^ 
%»oodC$  sisters,  and  Captain  and  Mrs.  TVwwardj  and 
Messrs.  Medley ,  as  I  consider  it  to  have  been,  a  similar 
declaration  in  favor  of  the  present  Plaintiffs  against  the 
same  six  persons  cannot,  I  conceive,  be  wrong.  But  I 
am  also  of  opinion  that  the  state  of  the  title,  the  posses- 
sion of  the  title  deeds,  and  the  fiaicts  of  the  case,  give 
rank  to  Mr.  Perry  Herrick^s  securities  of  7th  Sep^ 
tember,  1850,  24th  Jannary,  1851,  17th  May,  1851, 
and  37th  August,  1851,  before  the  Plaintiffi,  said  that 
this  priority  likewise  we  may  now  well  declare.  As 
to  it  no  question  could  I  think  have  arisen,  but  for 
the  term  of  200  years  professed  to  be  created  by  the  deed 
of  SOth  January,  1848,  which,  on  the  part  of  some  of 
the  Defendants,  has  been  contended  to  be  a  legal  term, 
and  so  to  render  merely  equitable  during  its  continoanoe 
every  security  on  the  estate  subsequent  to  its  creation. 
Time  alone,  therefore,  it  was  argued  for  some  of  then, 
should  decide  the  priorities.  But  as  to  the  security  of 
Messrs.  Medley,  that,  it  was  insisted  for  thoae  two  De* 
fendants,  ought  to  stand  first.  To  these;  propositions  I 
am,  I  repeat,  unable  to  accede.  Messrs.  Medley  baring 
been  placed  below  Mr.  Perry  Herrick  by  the  decree  of 
1857,  cannot,  I  think,  be  placed  above  the  present  Phd»* 
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tiffs,  consistently  with  the  principles  on  which  that 
decree  proceeded :  it  was  pronounced  in  a  suit  to  which 
Messrs.  Ifedky  were  parties.  Perhaps  (not  to  say  pror- 
bably)  their  security  is  void  as  founded  in  fraud,  but  that 
point  needs  not  now  be  decided.  Assuming  their  security 
not  to  be  void,  and  as9uming  that  at  one  period  an  ejeetr 
Hient  might  have  been  maintained  upon  the  title  con- 
ferred, or  professed  to  be  conferred,  by  tho  deed  of  30th 
January f  1848, 1  apprehend  that  this  waa  rendered  im- 
possible by  the  mortgage  of  the  7th  of  September,  1850, 
as  against  which  the  term  of  200  years,,  if  not  void  be- 
fore, became  void  legally  and  equitably,  in  my  opinion^ 
for  the  reasons  stated  by  Lord  Crat^oorth^  when  affirm- 
ing the  decree  of  1857.  The  term  of  200  years  being 
viewed  (and  for  every  present  purpose  I  think  that  it  ought 
to  be  viewed)  as  legally  out  of  the  way,  the  rank  of  Mr. 
Perry  Herrick^s  securities  is,  by  the  legal  title  which  he 
acquired,  and  by  the  absence  of  notice  to  him,  and  by  his 
possession  of  the  title  deeds,  rendered,  in  ray  opinion^ 
manifest ;  and  I  conceive  the  equitable  priority  of  the 
Plaintiffs  to  the  security  pf  the  30th  of  January y  1848, 
to  be  equally  so. 


1859. 


Our  order  should,  I  think,  in  substance  be  thus : — Tp 
discharge  the  order  of  dismissal ;  to  declare  the  Plaintiffs 
to  be,  by  virtue  of  the  several  in9truments  of  January, 
1841,  March,  1843,  and  Aprily  1848,  or  some  or  one  of 
them,  incumbrancers  on  the  Hylands  estate,  or  the  pur- 
chase-money representing  it,  for  what,  if  anything,  is  due 
to  them  thereunder ;  but  this  declaration  to  be  without 
prejudice  to  any  question  as  to  their  order  or  priority. 
To  declare  the  Plaintiffs  to  be,  as  such  incumbrancers, 
prior  to  the  Defendants  Frances  Attwood  deceased, 
Maria  Attwood,  Thomas  Troward  and  Catherine  his 
wife,  Francis  William  Medley,a,nd  Arthur  Ouvry  Med- 
ley, as  claiming  respectively  under  the  deed  of  SOth 

January, 
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January ^  1848.    To  declare  that  the  indentures  or  in- 
struments of  7th  September,  1850,  S4th  January,  1861, 
17th  May,  1851,  and  27th  August,  1851,  respectively 
created  charges  on  the  said  estate,  prior  and  preferable 
to   the   incumbrance   or    incumbrances   of  the    Plain- 
tiffs.    To  direct  an  inquiry  to  what  incumbrances  the 
Hylands  estate  at  the  time  of  the  sale  thereof  to  Mr. 
Pryor  was  subject,  and  in  whom  vested,  and  the  Judge 
at  Chambers  to  state  the  priorities  of  the  several  incum- 
brances on  the  said  estate,  or  the  purchase-money  thereof 
having  regard  to  the  above  declarations,  and  an  account 
to  be  taken  of  what  is  due  to  the  incumbrancers  respec- 
tively, and  in  what  order,  and  to  whom  the  said  purchase- 
money  belongs  and  ought  to  be  paid.    The  cause  to  go 
to  the  Rolls. 


The  Lord  Justice  Turner,  after  stating  the  object 
of  each  suit,  and  the  leading  facts  in  Attwood  v.  Lloyd, 
proceeded  as  follows : — 

It  was  objected  on  the  part  of  the  Defendants,  the 
trustees,  that  this  bill  does  not  pray  to  set  aside  the  in- 
struments of  1851  and  1852,  which  were  executed  when 
these  ladles  respectively  attained  twenty-one,  and  that 
those  instruments  also  operated  as  a  release  to  the  trus- 
tees ;  but  there  is  not,  in  my  opinion,  any  force  in  this 
objection,  for  the  bill  contains  allegations  sufficient  to 
impeach  those  instruments,  and  so  far,  therefore,  as  they 
form  any  impediment  to  the  PlaintifiTs  title,  they  may  be 
dealt  with  under  the  prayer  for  general  relief.  These 
instruments  cannot  stand  upon  any  higher  footing  than 
the  releases  of  1853.  In  some  respects  they  are  less 
favorably  circumstanced,  having  been  executed  more 
recently  after  the  periods  when  the  ladies  attained  twenty- 
one.  It  will  be  sufficient,  therefore,  so  far  as  this  suit  is 
concerned,  to  consider  the  case  with  respect  to  the  re- 
leases of  1853.  The 
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The  principles  by  which  we  are  to  be  guided  in  deter- 
mining on  the  validity  or  invalidity  of  these  releases 
admit  of  no  doubt.  Cestuis  que  trust  cannot  be  bound  by 
releases  given  to  their  trustees,  if  given  in  ignorance  of 
their  rights,  for  it  is  the  duty  of  the  trustees  to  apprize 
them  of  those  rights.  They  cannot  of  course  be  bound 
by  instruments  obtained  from  them  by  false  representa- 
tions, or  under  the  exercise  of  undue  influence.  These 
releases  are,  in  my  opinion,  utterly  invalid  upon  each  of 
these  grounds.  No  account  had  been  rendered  by  these 
trustees  to  their  cestuis  que  trust  of  the  nature  and  origin 
of  their  trusts,  or  of  their  dealings  under  them.  There 
had  been  breaches  of  trust  on  the  part  of  the  trustees  in 
lending  the  trust  monies  to  the  Defend&nt  John  Attwood 
upon  the  securities  in  question,  and  the  trustees  there- 
fore had  become  personally  liable  for  the  whole  of  these 
monies,  but  no  communication  was  made  by  the  trustees 
of  there  having  been  any  such  breaches  of  trust,  or  of  the 
existence  of  any  such  liability.  These  releases  were  ex- 
ecuted upon  the  faith  of  the  securities  given  by  the  Defend- 
ant John  Attwood  being  adequate  to  answer  the  amounts 
due  to  the  cestuis  que  trust,  but  they  were,  and  must  at  the 
time  have  been  well  known  to  the  Defendant  John 
Attwood  to  be,  absolutely  valueless.  The  releases  were 
obtained  by  the  Defendant  John  Attwood  bom  persons  to 
whom  he  stood  in  a  confidential  relation.  They  are  in- 
struments which  those  persons  could  not  have  executed 
if  they  had  been  honestly  and  properly  advised,  and  the 
execution  of  them  can  therefore  be  referred  only  to  his 
influence  and  control.  It  was  attempted  to  support  these 
releases  upon  the  ground  that  these  ladies  were  advised 
by  Mr.  Gem,  and  that  Mr.  Oem  was  acquainted  with  the 
facts ;  but  what  was  the  position  of  Mr.  Oem  ?  He  had 
been  the  solicitor  of  Mr.  Attwood,  I  am  not  satisfied 
upon  the  evidence  that  he  had  ceased  to  be  so ;  still  less 
am  I  satisfied  that  the  relation  between  them  had  been 
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ao  determined  that  Mr.  Gem  was  in  a  position  to  take  any 
independent  part  What,  however,  is  more  to  the  pur- 
pose is  this,  that  whatever  Mr.  G«m  may  have  thought 
as  to  his  authority  to  act  for  these  ladies,  the  evidence 
does  not  show  that  he  ever  had  any  such  authority  or 
any  power  whatever  to.  bind  them,  or  that  he  was  their 
agent,  or  was  ever  regarded  by  them  in  that  lights  or  in 
any  other  light  than  as  the  solicitor  of  their  uncle,  the 
Defendant  John  Atiwood,  as  he  had  formerly  been.  It 
w^  said  that  the  trustees  did  not  know  this — ^tbat  they 
treated  Mr.  Gem  as  the  agent  of  their  cestuis  que  trust; 
but  it  was  their  duty  to  see  that  these  ladies  were  properly 
advised  as  to  their  rights,  that  they  had  independent  ad- 
vice ;  and  relying,  as  the  trustees  do,  upon  the  advice 
given  by  Mr.  Gem,  I  think  they  are  bound  to  show  that 
he  was  employed  to  give,  and  did  give,  that  advice.  la 
this  proof  I  think  they  have  signally  fsdled.  Where 
cestuis  que  trust  act  by  an  independent  solicitor,  to  whom 
all  the  facts  of  the  case  are  known,  they  may  perhaps  be 
bound  by  a  release  given  to  their  trustees  under  the 
advice  of  that  solicitor,  but  in  such  cases  it  rests  upon  the 
trustees  to  ^ow  that  there  was  an  independent  solicitor. 
It  was  further  attempted  to  maintain  these  releases  upon 
the  ground  of  their  having  been  acted  upon  by  the  cestuis 
que  trust,  but  I  think  this  ground  equally  iails,  for  the 
acts  referred  to  were  done  by  the  cestuis  que  trust*  in 
ignorance  of  their  rights.  Even  a  deed  of  confirmation, 
executed  under  such  circumstances,  operates  nothing; 
Wood  V.  Downes  {a) ;  Walker  v.  Symonds  (Jb).  Upon 
the  whole,  therefore,  I  think  there  must,  in  the  suit  o'^ 
Attwood  V.  Lloyd  be  a  decree  to  set  aside  these  re- 
leases and  to  declare  the  trustees  liable  for  the  trust 
monies,  with  all  such  accounts  as  may  be  necessary  to 
work  out  the  liability ;  and  I  think  the  trustees  and  their 

estates  must  pay  the  costs  of  this  suit. 

This 

(a)  18  r«.  120.  (6)  3  Sio.l. 
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This  suit  being  thus  disposed  of,  it  follows  of  course 
that  so  much  of  the  bill  in  the  other  suit  as  seeks  to  dis- 
charge the  trustees  from  personal  liability  must  also  be 
dismissed,  and  dismissed  with  costs.  The  Vice-Chan- 
cellor,  however,  has  wholly  dismissed  this  bill  upon  the 
ground,  as  was  stated  at  the  bar,  that  the  equitable 
charge,  if  any,  created  by  the  instruments  under  which 
the  Plaintiffs  in  this  suit  claim  to  be  entitled,  had  either 
been  abandoned  or  lost  by  delay.  The  releases  however 
which  were  executed  by  the  cestuis  que  trust  being  now 
put  out  of  the  question,  I  see  no  ground  for  supporting 
the  supposed  case  of  abandonment,  and  assuming  an 
equitable  right  to  have  been  created  in  £Eivor  of  the 
Plaintifis  in  this  suit,  I  cannot  see  my  way  to  hold  that 
it  has  been  lost  by  delay.  I  think  therefore  that  the  dis- 
missal of  the  bill  cannot  be  maintained,  and  that  we  must 
decide  the  questions  which  arise  in  this  suit  upon  the 
merits,  without  reference  to  the  questions  of  abandoa- 
ment  or  delay. 


1859. 


It  was  first  insisted,  on  the  part  of  the  Respondents  to 
this  appeal,  that  no  equitable  charge  was  ever  created 
upon  the  Hylands  estate  in  favor  {>[  the  PlainUffs,  the 
trustees,  but  whatever  may  have  been  the  effect  of  the 
deeds  of  1839,  1841  and  1843,  there  can,  I  think,  be  no 
reasonable  doubt  that  a  valid  equitable  charge  upon  the 
estate  was  created  by  the  agreements  of  March  and  Aprils 
1848,  and  the  deposit  of  the  deeds  in  pursuance  of  the 
former  of  these  agreements.  The  case  of  Norris  v. 
Wilkinson  (a\  was  referred  to  in  support  of  the  Respon- 
dents' argument  upon  this  point,  but  that  case  proceeded 
upon  the  ground  that  the  delivery  of  the  deeds  which  had 
been  relied  on  had  been  made  merely  for  the  purpose  of 
a  legal  mortgage  being  prepared.    A  special  purpose 

being 

(a)  12  Kef.  \92. 
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being  proved,  the  further  purpose  of  creating  a  security 
could  not  be  inferred ;  but  in  this  case,  if  I  rightly  under- 
stand the  agreements  of  March  and  Aprils  1848,  and 
rightly  read  the  evidence,  the  deeds  were  deposited  for 
security  until  the  mortgage  was  prepared,  and  the  case 
relied  on  therefore  has  no  bearing  upon  the  question 
before  us.  It  was  further  urged  in  support  of  the  Re- 
spondent's argument  on  this  part  of  the  case,  that  no 
security  could  be  created  by  the  mere  deposit  of  deeds 
with  a  man's  own  solicitor ;  but  the  answer  to  this  argu- 
ment is,  that  the  solicitor,  by  the  deeds  being  deposited 
with  him  for  the  purpose  of  the  security,  is  constituted 
agent  and  trustee  for  that  purpose ;  and  it  cannot  surely 
be  denied  that  a  man's  own  solicitor  may  be  constituted 
by  him  a  trustee  for  others.  I  feel  no  doubt  therefore 
that  an  equitable  charge  upon  the  estate  was  well  created 
by  the  deposit  of  the  deeds  with  Messrs.  Pooley^  Beisky 
and  Read. 


The  Plaintiffs,  the  trustees,  then  having  acquired  an 
equitable  charge  upon  the  estate,  we  have  to  consider  only 
how  their  charge  stands  in  point  of  priority.  In  the 
first  place  the  Defendants  Frances  Attwood,  Maria  Att- 
toood  and  Catherine  TrotDard,ihe  sisters  of  the  Defendant 
John  Attwoody  and  the  Defendants  the  Medleys,  c\a\m\ng 
under  the  Defendants  Frances  Attwood  and  Maria 
Attwood,  insist  upon  priority  over  the  Plaintiffs,  the 
trustees.  It  appears  that  the  Defendant  John  Attwood, 
after  he  was  sued  by  the  Plaintiffs,  the  trustees,  executed 
a  deed  dated  the  20i\i  January,  184S,  by  which  he  pur- 
ported to  create  a  term  of  200  years  in  the  Defendants 
Frances  Attwood  and  Maria  Attwood,  for  securing  to 
them  and  to  the  Defendant  Catherine  Troward,  or  the 
trustees  of  her  settlement,  three  several  sums  of  10,000/.) 
in  which  he  was  indebted  to  those  parties  respectively. 
The  term  thus  created  was  a  legal  term,  and  by  an  in- 
denture 
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denture  dated  the  18th  April,  1855,  the  Defendants 
Frances  Attwood  and  Maria  Attwood  assigned  this  term' 
to  the  Defendants  the  Medleys,  for  securing  to  them  the 
difference  between  the  dividend  which  might  be  coming 
to  them  under  the  inspectorship  deed  on  a  debt  due  to 
them  from  the  Defendant  John  Attwood,  and  the  full 
amount  of  that  debt.  The  Medleys,  it  was  said,  thus  ac- 
quired a  legal  term  in  the  estate,  and  they  deny  all  notice 
of  the  Plaintiffs'  claim.  We  have  here  two  claims  to 
consider :  first,  the  claim  of  the  sisters ;  and  secondly, 
that  of  the  Medleys. 


1859. 


As  to  the  claim  of  the  sisters.  It  depends  wholly  upon 
the  deed  of  the  20th  ot  January,  1848.  That  deed  was 
executed  very  shortly  after  the  commencement  of  the 
action  brought  by  the  Plaintiffs,  the  trustees,  evidently 
at  a  time  when  the  Defendant  John  Attwood  was  em- 
barrassed. It  was  executed  on  the  suggestion  of  the 
Defendant  John  Attwood,  or  of  his  agent  Mr.  Gem,  as 
appears  by  the  affidavit  of  the  Misses  Attwood.  It  was 
prepared  by  Mr.  Gem,  on  behalf  of  all  parties.  It  was 
made  to  the  Misses  Attwood,  who  were  living  with  the 
Defendant  John  Attwood,  and  who  had  power  over  the 
sums  of  10,000/.  secured  to  them  by  it.  Mrs.  Troward, 
whose  interests  in  the  10,000/.  secured  by  it  for  her 
benefit  were  in  settlement  and  could  not  be  dealt  with, 
was  not  made  a  party  to  it.  It  was  executed  without 
her  knowledge,  and  the  existence  of  it  was  not  made 
known  to  her  until  some  years  after  its  date.  It  was  not 
mentioned  to  the  trustees  at  the  times  when  the  agree- 
ments of  March  and  April,  184S,  were  entered  into.  It 
was  not  accompanied  by  any  delivery  of  the  title  deeds 
of  the  estate,  and  on  the  contrary,  the  deeds  were  left  in 
the  hands  of  the  Defendant  John  Attwood,  for  the  pur- 
pose of  carrying  out  the  arrangement,  which  was  then  in 
contemplation  with  the  Plaintiffs,  the  trustees,  and  which 

was 
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was  afterwards  effectod  by  the  sigreemfints  of  March  and 
Aprils  1848.  Looking  to  all  these  circmnstancesy  this 
deed  cannot,  I  thinks  be  regarded  as  having  been  exe^ 
euted  for  any  other  purposes  than  the  purposes  of  the 
Defendant  John  Attwood.  It  cannot,  I  think,  be  viewed 
as  anything  more  than  a  m^re  pocket  deed,  intended  to 
he  used  against  other  claiiQi^nts  upon  the  estate,  if  any 
occasion  for  u^ing  it  should  arrive;  but  on  the  other 
hand,  the  Defendant  Jtohn,  Atttpood  was  at  that  time 
indebted  to  his  sisters,  and  it  wouM  be  difficult  I  thinly 
to  say  that,  as  against  his  sisters,  he  could  have  insisted 
that  the  deed  was  void,  or  could  have  set  up  his  own 
feaud  to  defeat  it.  I  am  not  prepared*  therefore,  to  hold 
that  the  term  of  200  yeai^  waa  not  well  created  bty  the 
deed.  Admitting,  however,  the  term^  lo  have  been  well 
^created  by  the  deed,  it  by  no  means  follows  diat  the 
deed  has  any  validity  «?  against  the  Plaiatiffi,  the  trus^ 
tees.  That  is  a  question  depending  upon  wholly  difierenlt 
considerations:  partly  upon  the  adotitted  fact  that  the 
title  deeds  were  left  with  the  Defendant  John  AUwood^ 
for  the  purpose  of  eSbctuating  the  arrangemtent  with 
those  Plaintiflb,  and  partly  upon  the  general  law.  So 
far  as  the  question  depends  upon  the  admitted  fact,  I 
entertain  no  doubt  that  this  term  can  give  no  priority  to 
the  sisters  over  the  Plaintifis.  Looking  at  the  case  in 
that  point  of  view  it  is  a  fraud,  I  do  not  mean  a  moral 
fl^aud,  but  a  fraud  in  the  contemplation  of  a  Court  oi 
Equity,  to  set  it  up.  This,  however,  does  not  a&ct  the 
Medleys,  and  it  is  material  therefore  to  consider  how 
the  question  stands  upon  the  general  law ;  whether  the 
deed  is  or  i^  not  void  against  the  Plaintiffs,  the  trustees, 
under  the  provisions  of  the  statute  of  Elizabeth. 


That  question  depends  upon  the  bona  fides  of  the 
transaction,  to  be  judged  of  on  all  the  circumstances  of 
the  case.     It  is  a  question  to  be  decided  by  us  as  a  jury 

would 
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)B^ouid  decide  it ;  and  looking  to  the  faets  which  I  have 
already  mentioned,  and  to  the  additional  facts  that  after 
the  execution  of  the  deed,  the  Defendant  John  Attwoad 
continued  to  deal  with  the  estate  as  if  bo  such  deed  had 
been  executed^  and  that  Mr.  Gem,  who  had  acted  in  the 
transaction,  could  not  but  have  been  aware  of  sotne,  if 
not  ally  of  these  subsequent  dealings,  I  have  come  to  the 
conclusion  to  which  Lord  Oanu?off  A  appears  to  have  id*- 
dined  in  Perry  Herrich  v.  Atiwood,  that  this  was  not 
a  bonft  fide  deed,  and  consequently  that  the  term  created 
by  it  was  void  as  against  the  Plaintiffs,  the  trufttees, 
under  the  provisions  of  the  statute  of  EKzcbeth.  The 
case  of  Exton  v.  Scott  (a),  which  was  cited  in  support  of 
the  deed,  does  not  seem  to  me  to  apply.  The  questrdn 
in  that  ease  was  whether  the  deed  was  valid  against  cre- 
ditors, not  against  purchasers,  and  there  being  no  proof 
that  the  grantor  was  insolvent  at  the  time  of  the  execu«- 
don  of  the  deed,  there  was  nothing  to  impeach  it.  The 
case  then  standing  thus  as  between  the  Plaintiffs  the 
trustees,  and  the  sisters,  I  think  the  Medleys  are  in  no 
better  position.  They  stand  in  the  position  of  assignees 
of  a  term  which  the  statute  has  made  void.  The  Plaim 
d#s,  therefore,  seem  to  me  to  be  entitled  to  the  priority 
which  they  claim  over  both  the  sisters  and  the  Medleyi. 
Mr.  and  Mrs.  Troward  and  their  trustees  can  of  course 
be  in  no  better  position  than  the  sisters,  whose  case  I  have 
dealt  with. 


1859. 


The  next  question  of  priority  is  between  the  Plaindfis 
the  trustees,  and  Perry  Herrich. — [His  Lordship  here 
shortly  stated  the  history  of  the  securities  belonging  to 
Mr.  Petty  Hertieh,  and  the  circumstances  connected 
with  the  mortgage  to  Barnard  and  Barker.'] — It  was 
first  insisted  on  the  part  of  the  Plaintiffs,  the  trustees, 

that 

(a)  6  Mm.  31. 
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that  under  these  circumstances  they  were  entitled  to 
priority  over  Perry  Herrick^  as  to  every  part  of  the 
money  due  upon  the  mortgages  which  were  assigned  to 
him.  It  was  said,  on  their  part,  that  the  delivery  of  the 
deeds  by  Messrs.  Pooley^  Beisley  and  Read  to  the  soli- 
citors of  Messrs.  Cardwell  was  a  fraud  on  the  Plaintiffs, 
the  trustees,  and  that  neither  Messrs.  Cardwell^  nor  any 
persons  claiming  under  them,  could  derive  any  Utle  as 
against  the  trustees  through  the  medium  of  that  fraud. 
The  case  in  this  respect  on  the  part  of  the  Plaintiffi,  the 
trustees,  was  attempted  to  be  aided  by  referring  to  the 
case  of  the  right  of  the  owner  of  stolen  goods  against  a 
pawnbroker,  but  in  those  cases  the  question  depends 
wholly  upon  the  legal  title.  Here  it  wholly  depends 
upon  the  equitable  title.  That  there  was  fraud  in  the 
delivery  of  the  deeds  to  Messrs.  Cardwell  is  not  to  be 
denied,  but  Messrs.  Cardwell  had  no  notice  of  the  fraud. 
They  were  purchasers  for  value,  without  notice  of  it 
The  term  was  void  as  against  them,  no  less  than  as 
against  the  Plaintiffs,  and  they  acquired  the  legal  fee 
discharged  of  the  term,  without  notice  of  the  fraud,  and 
without  notice  of  the  Plaintiff's  title.  The  Defendant 
Perry  Herrick,  as  their  assignee,  is  entitled  to  the 
benefit  of  their  want  of  notice,  and  I  think,  therefore, 
that  to  the  extent  of  the  15,000/.  originally  advanced  by 
Messrs.  Cardwell,  and  of  the  5,000/.  subsequently  ad- 
vanced by  them,  the  Defendant  Perry  Herrick  is  enti- 
tled to  priority  over  the  Plaintiffs.  The  case  of  Jones 
V.  Powles  (a),  seems  to  me  to  bear  strongly  upon  this 
point. 


Whether  the  Defendant  Perry  Herrick  is  also  entitled 
to  priority  over  the  Plaintiffs,  in  respect  of  the  3,0002. 
advanced  by  Whitaher  and  Aitchesan,  and  of  the  2,000/. 

advanced 

(a)  3  M.^K.  581. 
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advanced  by  Sice,  is,  I  think,  a  question  of  much  greater 
difficulty;  but,  in  my  opinion,  he  is  entitled  to  priority 
as  to  these  sums  also.  The  question  may  be  divided  into 
two  branches:  first,  whether  the  Plaintiffs  ever  had  a 
prior  equity ;  secondly,  whether,  if  they  ever  had  it,  they 
have  lost  it.  Had  the  rights  of  the  parties  depended 
upon  the  first  of  these  questions  only,  I  am  much  in- 
clined to  think  that  the  decision  ought  to  have  been  in 
favor  of  the  Plaintifis.  As  between  them  on  the  one 
hand  and  Whitaker,  AUcheson  and  Rice  on  the  other, 
they  had  the  prior  equitable  charge,  and  I  see  nothing 
which  could  have  displaced  their  priority ;  but  as  between 
the  Plaintifis  and  Perry  Herrick  the  case,  I  think,  is 
difierent.  A  legal  mortgagee  acquiring  a  subsequent 
equitable  interest  is,  as  I  apprehend,  entitled  to  tack  the 
subsequent  interest  which  he  so  acquires  to  the  legal 
mortgage,  so  as  to  exclude  an  intervening  equitable 
charge,  unless  he  has  notice  of  that  charge,  and  here 
there  was  no  notice  of  the  Plaintifis'  interest  unless  the 
notice  which  Barker,  Bowker  and  Peahe  had  in  the 
transaction  of  the  mortgage  to  Barnard  and  Barker  can 
be  carried  on  so  as  to  afiect  Perry  Herrick.  I  think  it 
would  be  going  too  far  to  hold  that  the  notice  can  be 
thua  carried  on,  and  *  I  think,  therefore,  that  upon  the 
assignment  of  these  interests  to  Perry  Herrick  the  right 
of  the  Plaintifis  was  excluded.  It  was  argued  for  the 
Plaintifis  that  they  had  the  better  right  to  the  term,  but 
the  term  was  void  against  Perry  Herrick,  and  I  do  not 
see  how  the  Plaintifis  cauld  set  it  up  against  him,  and 
even  if  they  could,  their  right  to  the  benefit  of  it  would 
be  an  equitable  right  merely,  and  be  excluded.  I  agree, 
therefore,  with  my  learned  Brother  in  the  declarations  as 
to  priority  which  he  has  proposed.  Any  remaining  ques- 
tions must  be  left  to  be  worked  out  under  the  decree  at 
the  Rolls. 


1859. 
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Feb.  11. 

Before  The 
Lords  Jus- 
tices. 

Form  of  order 
under  the 
Lunacy  Regu- 
lation Act  ex- 
ecuting a 
power  vested 
in  a  lunatic 


In  the  Matter  of  GEORGE  BOWMER,  a  Lunatic 

npHIS  was  a  petition  of  the  Committee  of  a  lunatic, 

•*"     praying  that  their  Lordships  would,  under  the 

Lunacy  Regulation  Act,  1853,  (16  &  17  Vict.  c.  70, 

* 

ss.  137, 138,)  (a)  exercise  a  power  of  appointing  new  tnis^ 
tees  vested  in  a  lunatic. 


(d)  Sect.  137.  «  Wherea  Jiower 
is  vested  in  alunatic  in  the  charac- 
ter of  trustee  or  guardian,  or  the 
consent  of  a  lunatic  to  the  ex- 
ercise of  H  power  is  neceteary  in 
the  like  ebanuAer,  or  as  a  check 
upon  the  undue  exercise  of  the 
power,  and  it  appears  to  the 
Lord  Chancellor  intrusted  as 
aforesaid  to  be  fit  add  expedient 
that  the  power  should  be  exer- 
cised or  the  consent  given,  as  the 
case  may  be,  the  committee  of 
the  estate,  in  the  name  and  on 
behidf  of  the  lunatic,  under  an 
ofder  of  the  Lord  Chancellor,  in<» 
tnisted  as  aforesaid,  made  upon 
the  application  of  any  person  in- 
terested in  the  exercise  of  the 
power,  may  exercise  the  power 
or  give  the  consent,  as  the  case 
may  be,  in  such  manner  as  the 
order  shall  direct.^' 

Sect.  138.  "Where,  undef 
this  Act,  the  committee  of  the 
estate  under  order  of  the  Lord 
Chancellor,  intrusted  as  afore- 
said, exercises  in  the  name  and 


By 

on  behalf  of  ^e  kmatie  a  jpow^ 
of  ^pointing  new  tmsteca  vested 
in  the  lunatic,  the  persoo  or  pep- 
sons  who  shall  after  and  in  con- 
sequence bf  the  exerdse  of  the 
power  be  the  tmstee  «f  Irueteii 
shall  have  all  the  tinfte  rights  ind 
powers  as  he  or  they  would  have 
had  iP  the  order  had  also  been 
nftede  by  t)ie  Cdurt  of  Cheneefjr 
under  the  Trustee  Act,  1850,  or 
any  Act  amending  the  same,  or  if 
he  or  they  had  been  appointed  by 
the  decree  of  that  Court  in  a  suit 
duly  ihstituted;   and  the   Lord 
Chancellory    intrusted    as  afore- 
said, may  in  any  such  case,  where 
it  seems  to  him  to  be  for  the  luna- 
tic^ benefit,  and  alao  expedient, 
make  any  and  every  such  order 
respecting  the  land  or  stock,  or 
choses  in  action,  subject  to  the 
trusts,  as  might  have  been  made 
in  the  seme  case  under  the  provi- 
sions of  the  Trastee  Act,  1850, 
or  any  Act  amending  the  same, 
on  the  appointment  thereunder 
of  new  trustee  or  new  trustees." 
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By  a  settlement,  dated  the  36th  of  June^  1848,  a  mort-        1859. 

gage  debt  of  1 ,000/.  and  the  hereditaments  on  which  it      ^^*^^^ 
°  **  .  ,  I II  re 

was  secured  were  assigned  and  conveyed  to  trustees  in      Bowmcr. 
trust  to  pay  the  interest  of  the  money  for  the  lunatic  for 
his  life  with  trusts  in  remainder,  and  a  power  was  given 
to  the  lunatic  of  appointing  new  trustees. 

Mr.  Bury  in  support  of  the  petition. 

An  order  in  the  following  form  was  made : — "  We  do 
order  that  the  said  Itatt  JBowmer^  as  the  committee  of  the 
estate  of  the  said  George  JBawmer,  exercise  the  power  of 
appointing  new  trustees  vested  in  the  said  George  JBowmer 
by  the  said  indenture  of  the  S6th  otJune,  1848,  by  appoint- 
ing the  said  A.  S,  and  8.  M.  trustees  of  the  same  inden- 
ture, and  that  it  be  referred  to  the  Master  in  Lunacy  to 
settle  and  approve  of  a  proper  deed  for  the  appointment 
of  the  said  trustees,  and  that  the  said  deed  when  so  settled 
and  approved  of  be  executed  by  the  said  committee  in 
the  name  and  on  behalf  of  the  said  George  Bowmer  ;  and 
we  do  order  that  the  right  to  sue  for,  recover  and  receive 
the  sum  of  1,000/.  deposited  in  the  bank  of,  &c.  to  the 
credit  of,  &c.,  be  vested  in  the  said  A.  S.  and  S,  12.  on 
their  appointment  as  such  trustees  as  aforesaid,  and  be, 
when  received  by  them,  held  subject  to  the  payment  of 
the  costs  hereby  directed  to  be  taxed  upon  the  trusts  of 
the  said  indenture  of  settlement  Direction  for  taxation 
of  the  costs  of  the  application  and  payment  thereof  out 
of  the  trust  monies." 
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In  the  Matter  of  THE  ATHENAEUM  LIFE 
ASSURANCE  SOCIETY. 

Ex  parte   THE   PRINCE  of  WALES    LIFE  and 
Jan.  26, 27,        EDUCATIONAL  ASSURANCE  COMPANY, 

29. 

Feb.  19.      fT^HIS  was  an  appeal  from  part  of  an  order  of  Vice- 

£Sr  iS^     ■*-     Chancellor   Wood,  who  had  decided  that  thow 

'!<:■••        shareholders  in  the  Athenmtm  Lift  Auvntnee  Soetetg 

ta^ll^lf.^  who  had  paid  up  the  full  amount  on  their  sbarea  were 

Kurance  gnnir  ^  ^ 

cd  by  the  J.  free  from  all  liability  in  respect  of  certain  policies  of  that 
videTthat  iSr  Bociety  effected  by  the  Appellants  the  Prince  of  Wahi 
capital  stock  of  ^t/e  Assurance  Society. 

100,000/.,  and       -^  ^ 

other  the  pro- 
perty of  the  rpjjg  Athenaeum  Society  was  a  joint'^tock  company, 

mainingat  the  registered  under  7  &  8  Vict.  c.  110.     By  the  4th  clause 

clTim^'unap-      ^^  ^^^  ^^^  ^^  settlement  it  was  provided  that  the  capital 

plied  and  in-  should 

applicable  to 
prior  claims, 

should  alone  be  liable  to  pay  the  sum  assured,  and  that  no  shareholder  should  be  liable 
beyond  the  amount  unpaid  of  his  shares  in  the  capital  stock.  Not  more  than  49,000/. 
out  of  the  100,000/.  was  ever  subscribed  for.  The  life  having  dropped,  the  assured 
claimed  the  sum  payable  under  the  policy ;  and  an  order  having  been  made  for  wind- 
ing up  the  company,  a  claim  for  the  amount  was  carried  in  and  disallowed,  upon 
which  the  assured  sued  tlie  official  mannger  at  law,  and  obtained  judgment,  the  jury 
finding  that  there  was  sufficient  property  of  the  company  applicable  to  pay  the 
demand. 

Held,  that  by  the  special  contract  contained  in  the  policy,  the  liability  of  the  indi- 
vidual shareholders  was  effectually  limited  to  the  amount  remaining  unpaid  on  their 
respective  shares,  and  that  they  could  not  be  made  further  liable,  either  on  the  ground 
that  the  policy  contained  an  engagement  that  the  property  of  the  company  should  be 
applied  in  due  course  in  payment  of  the  sum  assured  by  the  policy  and  that  the  judg- 
ment established  the  existence  of  capital  sufficient  to  pay  it,  or  on  the  ground  that  the 
policy  contained  an  untrue  representation  that  the  capital  was  100,000/.,  which  repre* 
sentation  the  persons  making  it  were  bound  to  make  good  ;  or  on  the  ground  that  the 
official  manager  represented  the  shareholders  in  the  action. 

The  costs  of  the  action  were,  however,  allowed  as  a  general  debt  against  the  con- 
tributories,  on  the  ground  that  they  were  part  of  the  necessary  expenses  of  the 
winding-up. 
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should  consist  of  100,OOOZ.  in  100,000  shares,  with  a        1859. 
power  of  increasing  it :  **  provided,  nevertheless,  that  in      ^"^ 
case  the  whole  of  the  100,000/.  shall  not  be  subscribed    ATfisNJKnii 
for  or  disposed  of,  the  shareholders  of  the  society  for  the    ji„^^Yicm 
time  being  shall  continue  associated  and  bound  under  and     Company. 
by  these  presents,  and  the  powers  and  provisions  herein     p  '  ^'^^ 
contained  shall  continue  and  be  valid  in  respect  of  the   Wales  Lips 
shares  for  the  time  being  subscribed  for  or  taken,  in  like       ^     "'* 
manner  as  if  the  number  of  such  shares  had  been  thfe 
whole  nutnber  of  shares  agreed  or  intended  to  be  issued." 
The  total  amount  of  shares  actually  subscribed  for  was 
never  more  than  about  49,000.    The  S8th  clause  of  iht 
deed  of  settlement,  prescribing  the  form  of  the  policies 
to  be  granted,  was  as  follows : — 

*'  That  any  policy,  endowment,  grant  of  annuity  or 
other  instrument  required  in  any  of  the  transactions  afore- 
said shall  be  given  under  the  hands  of  not  less  than  three 
of  the  directors,  and  be  sealed  with  the  common  seal  of 
the  society ;  and  that  there  shall  be  contained  therein, 
and  in  every  other  contract  to  be  entered  into  on  behalf 
of  the  society  in  or  about  the  premises,  a  reference  to 
these  presents,  and  a  proviso  limiting  the  scope  and  effect 
of  the  contract  thereby  created,  so  that  the  same  shall 
take  effect  and  be  satisfied  only  out  of  such  funds  and 
property  of  the  society  as  under  the  provisions  herein- 
after contained  shall  at  the  time  at  which  such  liability 
shall  accrue  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability.  Pro- 
vided always  that  nothing  herein  or  in  such  contract 
contained  shall  limit  the  liability  of  any  shareholder  as 
to  the  performance  of  such  contract,  or  prejudice  the 
rights  of  any  person  or  persons  against  any  shareholder 
under  or  by  virtue  of  the  aforesaid  statute,**  i.e.,  the  7  &  8 
Ffc^c.  110. 

The  Prince  of  Wales  Society  having  granted  to  a  Mf. 

X  X  S  Trulock 
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In  re 
Athemaum 

LiPB 

Absurancb 

COMFANT. 

Ex  parte 

Prince  op 

Wales  Lipb 

ftc.  G>MP. 


TVuIock  certain  policies  in  the  life  of  Mr.  JR.  P.  H. 
Jodrell,  effected^  in  1854,  with  the  Athenaeum  Society, 
policies  to  the  amount  of  10,500/.  on  JodrelVs  life.  The 
witnessing  part  of  each  of  these  policies  was  in  the  fol- 
Ipwing  form : — 

*'  Now  this  policy  witnessed!,  that  if  the  said  R.P.H, 
Jodrell  shall  die  before  or  on  the  said  2nd  day  of  Sep- 
tember,  1855,  or  shall  live  beyond  that  day,  and  the  said 
assured  or  his  assigns,  or  the  holder  of  this  policy  who 
shall  be  registered  as  such  in  the  book  hereinafter  named 
of  the  said  society,  shall,  on  or  before  that  day,  and  oa 
or  before  the  2nd  of  September  in  each  and  every  suc- 
ceeding year  during  the  continuance  of  this  assurance, 
pay  to  the  said  society  the  said  premium  of  £  , 

then  the  funds  and  other  property  of  the  said  society 
shall,  according  to  the  provisions  of  the  deed  of  settlement 
of  the  said  society,  be  subject  and  be  liable  to  pay  to  the 
said  assured  or  his  assigns,  or  to  the  holder  of  this  policy 
who  shall  be  so  registered  as  aforesaid,  immediately  after 
satisfactory  proof  of  the  death  of  the  said  22.  P.  H.  Jod- 
rell, the  sum  of  £  "  Then,  after  various  pro- 
visions not  bearing  on  the  present  question,  came  the 
following  proviso : — "  Provided  also,  that  the  capital 
stock  of  100,000/.,  and  other  the  stock,  securities,  funds 
and  property  of  the  society  remaining  at  the  time  of  any 
claim  or  demand  made,  unapplied  and  undisposed  of  and 
inapplicable  to  prior  claims  and  demands  in  pursuance  of 
the  provisions  of  the  society's  deed  of  settlement,  shall 
alone  be  liable  to  answer  and  make  good  all  claims  and 
demands  upon  the  society  or  otherwise  under  or  by  virtue 
of  such  policy,  and  that  no  director,  officer  or  shareholder 
of  the  society,  his  heirs,  executors  or  assigns,  shall,  by 
reason  of  such  policy,  be  in  anywise,  individually  or  per- 
sonally, liable  or  subject  to  any  such  claims  or  demands, 
or  be  in  anywise  charged  by  reason  thereof  beyond  the 

amount 
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amount  unpaid  of  his  shares  in  the  said  capital  stock,  nor        1859. 
longer  than  he  shall  retain  the  same  shares."  v^%-w^ 

In  re 

Athenjbum 

The  deed  of  settlement  was  inspected,  on  behalf  of  the     .  ^^^^ 

,  ,       *^  Assurance 

Appellants,  before  these  policies  were  effected.  CoMrANT. 

Ex  parie 

Pkimce  op 

Mr.  Jodrell  died  in  November ^  1865.  The  Prince  of  Wales  Life 
Wales  Society  disputed  their  liability  on  the  policies  *«.  Comf. 
which  they  had  granted  to  Trulock^  but  he  recovered  at 
law.  They  then  claimed  against  the  Athenaeum  Society 
on  the  latter  set  of  policies,  which  claim  was  resisted. 
On  12th  Julf/y  1856,  an  order  was  made  for  winding  up 
the  Athenaeum  Society,  and  a  proof  tendered  by  the 
Prince  of  Waks  Society  for  the  sum  assured  having  been 
rejected,  the  latter  company  commenced  an  action  against 
the  Official  Manager  of  the  Athenaeum  Society,  and  in 
July,  1857,  recovered  judgment  for  11,391Z.  15s,  6d., 
the  amount  of  principal  and  interest,  and  for  303Z.  9^.  6d, 
costs.  The  jury  found,  among  other  things,  that  the 
stock,  funds  and  property  of  the  company  remaining  at 
the  time  of  the  demand  unapplied  and  undisposed  of  and 
inapplicable  to  prior  claims  and  demands  in  pursuance  of 
the  deed  of  settlement  were  sufficient  to  pay  the  demand 
of  the  Appellants. 

The  Prince  of  Wales  Society  then  applied  in  cham- 
bers to  Vice-Chancellor  Wood  for  liberty  to  prove  the 
amount  of  their  judgment  as  a  debt,  and  that  a  call  might 
be  made  on  the  contributories  for  raising  the  amount. 
The  Vice-Chancellor  made  an  order,  the  most  material 
part  of  which  was,  that  no  call  should  be  made  in  respect 
of  the  sum  claimed  by  the  Applicants  upon  any  of  the 
contributories  of  the  Athenaeum  Society  who  bad  paid  up 
the  full  amount  of  their  shares  in  the  capital  stock  of  the 
society,  nor  upon  any  contributories  beyond  the  amount 

unpaid 
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In  re 
Liri 

ASSUBANCI 
COMFANT. 

Ex  parte 

Prince  or 

Wale*  Life 

&c.  COMP. 


unpaid  of  their  Bbares  (a).    From  this  part  of  the  order 
the  Prince  of  Walts  Society  appealed. 

The  Solicitor-General  (Sir  H,  Caims)^  Mr.  Daniel^ 
and  Mr.  Graliam  HastingSy  for  the  Appellants. 

We  say,  first,  that  the  true  construction  of  the  policy 
is  this : — It  amounts  to  an  undertaking  by  the  company, 
for  which  each  member  is  liable,  that  the  funds  of  the 
company  shall  be  forthcoming  to  meet  the  demands  upon 
Ihem.  The  proviso  declares  that  the  shareholders  are 
not  to  be  liable  to  contribute  more  than  the  amount  of 
their  calls  to  make  up  the  funds,,  but  this  is  not  intended 
to  interfere  with  the  contract  that  the  funds,  if  suflScient, 
shall  be  forthcoming  to  pay  the  demand.  Here  the  jury 
have  found  that  the  funds  were  sufficient,  and  every 
member  is  liable  under  the  engagement  that  they  shall 
be  forthcoming.  To  hold  the  contrary  would  be  most 
mischievous,  for  a  policyholder  could  not  maintain  a  bill 
to  have  the  funds  safely  kept.  The  authorities  support 
our  contention;  Andrews  v.  Ellison (J)\  Dawson  v. 
Wrench  (c).  But  if  this  be  not  the  true  construction,  we 
say  the  proviso  is  void  for  repugnancy,  since  the  con- 
tract is  reduced  to  nothing  if  the  funds  may  be  spent  in 
anyway  the  company  please,  and  no  one  be  responsible ; 
Furnival  v.  Coombes  (rf). 


But  in  whatever  way  the  proviso  in  the  policy  is  to  be 

construed,  it  states  that  the  capital  of  the  company  is 

100,000/.,  and  no  shareholder  can  claim  the  benefit  of  it 

without  making  good  that  representation.     The  capital 

never  amounted  to  anything  like  that  sumj  only  about 

49,000  shares  havbg  been  taken. 

Again, 


(a)  1  Johnson^  80. 
(6)  6  B.  Moore,  199. 


(c)  3  ExcL  359. 

(d)  5  Man.  ^  G.  736. 
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Again,  both  the  witnessing  part  and  the  proviso  of  the        1859. 
policy  refer  to  the  deed  of  settlement,  and  that  deed  roust 
therefore  be  treated  as  part  of  the  contract.    The  28th     Athen^uh 
claase  of  the  deed  then  comes  to  our  aid.    The  other    Assurance 
side  say  that  the  proviso  at  the  end  of  that  clause  must     Company. 
be  rejected  for  repugnancy,  but  on  our  construction  it  is     p^j^^'^op 
quite  reconcilable  with  the  rest  of  the  clause.     There   Wales  Life 
would  be  an  inconsistency  if  what  we  were  contending 
was  that  the  policy  amounts  to  an  engagement  to  pay 
absolutely.     But  everything  in  the  28th  clause  is  quite 
consistent  with  the  idea  that  the  policy  is  an  engagement 
that  the  funds,  if  sufficient,  shall  be  duly  applied  in  pay- 
ment of  our  claim,  and  it  has  been  found  by  the  jury  that 
the  funds  were  sufficient.     If  the  28th  clause  is  ambi- 
guous, it  must  be  taken  most  strongly  against  the  com- 
pany. 

The  cases  cited  against  us  are  distinguishable  from 
the  present.  In  Halkett  v.  Merchant  Traderi  Ship 
Loan  and  Insurance  Association  (a),  it  does  not  appear 
that  the  issue,  whether  the  funds  were  sufficient,  was 
raised,  nor  was  there  in  the  policy  in  that  case  any 
representation  as  to  the  amount  of  the  capital,  nor  any 
reference  to  the  deed  of  settlement.  So,  in  Hallett  ▼. 
Dowdall  (Jb)  the  circumstances  on  which  we  rely  were 
not  found. 

The  judgment  which  we  have  obtained  is  conclusive 
upon  all  the  points  which  can  be  raised  here.  There  is 
no  liability  unless  there  are  assets  to  pay.  The  judg- 
ment, therefore,  involves  a  conclusive  detenmnation  that 
there  are  assets,  and  makes  the  liability  absolute,  so  that 
the  company  must  make  it  good. 

Mr.  Rolt  and  Mr.  W.  D.  Lewis  for  the  official  ma- 
nager. 

The 

(a)  13  a  B.  960.  (6)  18  Q.  B.  2. 


** 
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1859.  The  company  is  the  debtor,  not  the   shareholders. 

^'^^^'^^^      The  latter  are  liable  only  under  the  act,  which  qualifies 

Atben^um    ^^^  effect  of  incorporation.     The  Appellants  treat  the 

I^ire         Qi^^  1^  [(  fi^Q  shareholders  had  signed  the  policy,  which 

OiMPAHT.     the  directors  did  in  Andrews  ▼•  JSlltson.    The  case  is 

Ejf  paru      governed  by  Hassell  v.  The  Merchant  Traders,  Ship 

Walbi  Life   Loan  and  Insurance  Association  (a),   for  where  there 

CoMF.      cannot  be  scire  facias  against  a  shareholder,  he  is  not 

liable  to  a  call.     The  effect  of  the  judgment  which  has 

been  obtained  is  in  substance  only  to  strike  out  of  the 

proviso  in  the  policy  the  reference  to  prior  claims  and 

demands,  leaving  untouched  everything  on  which  we 

rely. 

In  every  case  of  this  kind  three  liabilities  are  to  be 
considered.  (1.)  That  of  the  company,  which  is  undis- 
puted, and  the  cases  of  Law  v.  Indisputable  Life  Policy 
Company  (J)\  and  RobsonY.  M'Creight{c)y  show  how 
such  a  liability  may  be  enforced.  (2.)  The  liability  of 
the  shareholders  at  law.  Under  a  policy  of  this  kind 
there  is  no  such  liability;  Durham's  Case{d).  (3.) 
The  liability  of  the  shareholders  in  equity,  on  which 
point  the  decision  of  the  Vice-Chancellor  has  been  in 
our  favor.  The  plain  meaning  of  the  contract  is,  that 
the  shareholders  are  not  to  be  liable  on  it  beyond  the 
amount  of  what  they  are  bound  to  pay  up.  The  share- 
holders are  not  signing  parties,  and  they  enter  into  no 
undertaking.  In  Andrews  v.  Ellison,  and  Dawson  ?. 
Wrench,  the  directors  were  made  liable,  because  they 
were  signing  parties. 

There  is  no  such  repugnancy  as  is  contended  in  the 
proviso  of  the  policy.    The  contract  is  a  contract  on 

which 

(a)  4  BUch.  525.  (c)  6  W.  R.  385. 

{b)  \K.ifJ.  223.  (d)  4  X.  *  J.  517. 
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which  the  company  are  liable,  and  the  judgment  esta- 
blishes the  absolute  liability  of  the  company.  The  pro- 
viso is  intended  to  limit  the  liability  of  the  shareholders 
as  individuals,  which  is  a  perfectly  distinct  thing. 

As  to  the  alleged  representation  that  the  capital  was 
100,000/.,  that  representation,  if  made,  was  made  by  the 
directors,  not  by  the  shareholders,  and  the  assured  must 
take  the  consequence  of  its  being  ultra  vires  to  make 
such  a  representation,  for  a  person  dealing  with  directors 
must  look  to  their  powers ;  Ernest  v.  Nichols  (a) ;  Ex 
parte  The  EagU  Insurance  Company  (&) ;  Royal  British 
Bank  V.  Turquand  (c).  But  in  fact  there  was  not  any 
representation  such  as  is  contended  for :  100,000/.  was 
spoken  of  because  it  was  the  amount  expected  to  be 
subscribed ;  a  remote  future  time  was  looked  to,  and  it 
was  evidently  intended  merely  to  express  that  all  the 
capital  to  be  subscribed  should  be  liable.  **  Capital" 
means  in  such  a  case  '^  capital  to  be  subscribed,"  not 
capital  already  paid  up  or  subscribed.  Evans  v.  Co^ 
ventry  (c/).  The  contract,  if  not  limited  as  we  contend, 
was  ultra  vires;  Prince  of  Wales  Insurance  Company  v. 
Harding  (e).  It  is  contended  that  the  deed  of  settle- 
ment is  incorporated  by  reference  into  the  policy,  but 
that  will  not  help  the  Appellants.  The  proviso  in 
clause  28  must  be  explained  by  referring  it  to  the  lia- 
bility for  unpaid  calls.  If  it  cannot  be  so  explained  it  is 
void  for  repugnancy. 

Mr.  Daniel  in  reply. 

The  official  manager  represented  the  shareholders  in 
the  action,  and  the  judgment  is  conclusive  against  them. 

Judgment  reserved. 
T/ie 


1859. 

In  re 
Athenjeoh 

Life 

Assurance 

Company. 

Ex  parte 

Prince  or 

Walks  Life 

&c.  COHP. 


(a)  6  H.  Lords  Co.  401.  (c)  6  £.  4r  B.  327,  332. 

(6)  4  IT.  ^  J.  549.  (d)  25  L.J.^    N.  S.  489. 

(e)  4  Jur.,  N.  5.  851.,  Q.B. 
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1859.  The  Lord  Justice  Knight  Bruce. 

ATHEMiEUM        ^y  ^^    Athenamm  Life   Assurance    Society,    nov 

LiFB  iQ  process  of  winding-up,  were  issued  before  its  stoppage 

Company,  various  life  policies.     To  some  of  these,  in  which  the 

Ex  parte  Appellants  were  the  assured  in  the  name  of  their  secretary 

X^RINCB  OV  

Walei  Life   ^^'  Hornby ,  the  appeal  now  before  us  relates. 

Fe^.  19.  One  of  these   policies — that  which    I    bold  in   my 

hand — may  be  taken  as  a  sample  of  all :  what  is  true  of 
it  is  true  of  each.  It  is  in  these  terms. — [His  Lordship 
here  read  the  policy.]— Mr.  JodreU  died,  I  believe, 
before  the  stoppage,  and  the  Appellants  became  entitled 
to  the  benefit  of  their  assurance.  The  present  question 
is,  in  substance  if  not  in  form  also,  whether  those  share- 
holders in  the  Athenaeum  Company,  of  whose  shares  in 
the  capital  stock  mentioned  in  the  policies  no  amount  re- 
mains unpaid,  are  liable  personally  to  pay  the  amount 
secured  by  the  policies :  of  course  what  they  have  paid 
must  be  considered  as  irrevocably  gone,  and  lost  in  the 
ruin  of  the  scheme  that  has  failed — perhaps  it  may  be 
said  of  course  failed.  The  question  is  of  a  personal 
liability  to  pay  more.  I  have  borrowed  the  language  of 
the  policies,  the  expressions  used  in  them  being  *'  amount 
unpaid  of  his  shares  in  the  said  capital  stock.*'  The 
terms  of  the  deed  of  settlement,  mentioned  in  the  policies, 
do  not  vary  nor  are  inconsistent  with  the  meaning  which, 
without  reading  the  deed,  would  be  ascribed  to  their 
language.  The  fourth  clause  in  particular  seems  worthy 
of  attention:  it  runs  thus — [His  Lordship  here  read  the 
clause.] — Whether  we  look  at  the  policies  and  deed 
together  or  at  the  policies  alone,  I  think  it  very  plain 
that  the  shareholders  who  have,  by  actual  payment,  con- 
tributed the  full  amount  of  their  nominal  shares  of  capital 
(for  instance  a  shareholder  holding  2,000  shares  of  R 
each,  who  has  paid  his  2,000/.  to  the  capital  fund)  are 

not 
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not  subject  to  any  liability  or  any  further  liability  on  the 
policies.  The  express  provisions  of  the  contract  appear 
to  me  to  exclude  any  such  notion. 

The  liability  of  the  assets  of  the  company  is  a  matter 
beyond  our  present  consideration — is  not  touched  by  the 
present  dispute.  And  the  same  may,  I  conceive,  be 
stated  of  the  questions  whether  those  assets  are  sufficient 
to  answer  the  demands  on  them,  and  whether  the  com- 
pany's funds  have  been  wasted,  embezzled  or  misap- 
plied. 


1859. 

In  re 

Athenaoic 

Life 
Assurance 
Company. 

Ex  parte 

Prince  ov 

Wales  Life 

&c.  COHP. 


What  I  have  said  is  on  the  assumption  that  the  judg- 
ment at  law,  obtained  by  the  Appellants  against  the 
official  manager  of  the  Athenseum  Company,  does  not 
make  any  difference.  I  think  that  it  does  not.  It  fixes 
the  fourteen  pleas  in  the  action  with  the  character  of  un- 
truth, and  as  between  the  Appellants  and  the  share- 
holders in  the  Athenaeum  Company,  precludes  the  latter 
(I  assume)  from  asserting  any  fact  or  alleged  fact  asserted 
by  any  one  of  the  pleas. 


It  must,  for  every  present  purpose,  be  taken  therefore 
that  there  are,  or  ought  to  be,  funds  of  the  company 
sufficient  to  pay  the  amount  due  on  the  policies,  and 
available  for  that  purpose.  By  this  however,  and  by  the 
waste,  embezzlement  and  misapplication,  if  any,  that  have 
to  whatsoever  extent  taken  place,  is,  I  apprehend,  left 
undisturbed  and  untouched  the  right  of  the  shareholders 
who  have  paid  and  must  lose  the  whole  nominal  amount 
of  their  shares,  to  say  that  not  one  of  them  is  personally 
liable  for  the  debt  established  by  the  judgment  in  the 
action,  more  than  he  would  have  been  had  the  judgment 
not  been  obtained. 

The 
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1 859.  The  order  of  the  Vice-Chancellor  seems  to  me  to  have 

^^'^^^      done  justice  and  to  be  right. 

In  re 

Athbnjeum 
Life 

Amurance  The  Lord  Justice  Turner. 

COMPANT. 

Ex  parte  fj^jg  jg  ^  motion  to  discharge  so  much  of  an  order  of 

PlINCB  OF 

Wales  Life   the  Vice-Chancellor  Sir  William  Page  Wood  as  orders 
&c.  CoMP.      ^j^^^  ^^  ^j^n  jjg  mnjg  in  respect  of  the  sums  claimed  by  the 

Appellants  upon  any  of  the  contributories  in  the  Athenaeum 
Society  who  have  paid  up  the  full  amount  of  their  shares 
in  the  capital  stock  of  the  society,  nor  upon  any  of  the 
contributories  beyond  the  amount  unpaid  of  their  shares. 
Upon  the  motion  being  opened,  it  was  agreed  that  the 
whole  order  should  be  considered  as  under  appeal,  but 
the  substantial  question  arises  upon  the  part  of  the  order 
which  I  have  stated.  The  Appellants,  the  Prince  of 
Wales  Assurance  Company y  having  insured  the  life  of 
Richard  P,  H.  Jodrell,  re-insured  his  life  in  the 
AthencBum  Life  Insurance  Company  —  [His  Lordship 
here  read  the  material  part  of  the  form  of  policy.] — The 
life  insured  having  dropped,  the  Appellants  went  in  under 
the  winding-up  order  against  the  Athenaeum  Company 
and  claimed  the  amount  assured  by  the  policies,  but  the 
debt  was  not  admitted  and  the  Appellants  were  left  to 
their  action.  They  accordingly  brought  an  action  against 
the  official  manager  of  the  Athenaeum  Company,  in  which 
they  alleged  that  at  the  time  of  their  claim  accruing,  there 
were  assets  of  the  company  sufficient  for  the  payment  of 
it,  and  they  recovered  judgment  in  that  action.  It  is  to 
this  judgment  the  order  under  appeal  refers.  There 
being,  on  the  face  of  these  policies,  an  express  provision 
that  no  shareholder  shall  be  liable  beyond  the  amount 
unpaid  of  his  shares  in  the  capital  stock  in  the  company, 
the  burthen  of  proving  that  the  shareholders  are  liable 
beyond  that  amount  of  course  rests  upon  the  Appellants. 

In 
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In  order  to  satisfy  this  burthen,  they  first  relied  on  their        1859. 
judgment,  contending  that  the  judgment  having  established 
that  there  were  assets  of  the  company  to  answer  the  claims,     Athcnjedm 
and  there  being  a  contract  that  the  funds  of  the  company    ^gj^^^^^g^ 
should  be  subject  and  liable  to  pay,  the  shareholders  of     Company. 
the  company  must  be  answerable  for  the  breach  of  that     ^'  P^^^ 
contract;  but  the  contract  contained  in  these  policies  is    Wales  Life 
either  the  contract  of  the   directors   who    signed   the         •  ^^^^* 
policies  or  the  contract  of  the  company.     It  is  the  con- 
tract, not  of  the  individual  shareholders,  but  of  persons 
responsible  to  them  and  acting  on  their  behalf;  and  by 
the  terms   of  the  policies  the  Appellants   have  agreed 
that  they,  the  individual  shareholders,  shall  not  be  liable 
beyond  the  specified  amount.     This  argument,  therefore, 
seems  to  me  to  be  untenable.     It  is  met  by  the  cases 
which  have  been  decided  at  law  upon  the  point,  and 
which  were  cited  in  the  course  of  the  argument.     Again 
it  was  argued,  on  the  part  of  the  Appellants,  that  there  is 
a  representation  on  the  face  of  these  policies  that  there 
was  capital   stock   of  the   company   to  the  amount  of 
100,000/.,  and  that  there  never  was  in  fact  any  such 
capital  stock,  only  49,000/.  having  been  subscribed,  and 
it  was  insisted  that  the  shareholders  of  the  company  are 
liable  to  make  good  this  representation,  but  I  do  not  see 
my  way  to  hold  that  the  shareholders  can  be  made  liable 
upon  this  representation,  in  the  face  of  the  express  con- 
tract that  they  shall  not  be  liable  beyond  the  amount  of 
their  shares,  unless  indeed  they  can  be  reached  on  the 
ground  of  fraud ;  and  I  do  not  think  that  upon  the  facts 
before  us  any  such  case  of  fraud  can  be  maintained.     It 
was  also  attempted  to  support  the  Appellant's  case  upon 
the  ground  that  the  company's  deed  of  settlement  was  in- 
corporated in  the  contract,  and  that  by  the  28th  section 
of  the  deed  there  was  unlimited  liability  on  the  part  of 
the  shareholders,  but  in  my  opinion  this  construction  of 
the  28th  section  of  the  deed  cannot  be  supported.    To 

put 
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1859.        put  this  construction  on  the  deed  would  be  to  construe  it 

y"^^^      as  first  negativing  unconditional  liability,  and  then  imme^ 

Atheraum    diately  afterwards  creating  it.     It  was  much  urged  in 

AttRUKARCB  '^P'y  ^^**  ^^^  official  manager  must  be  considered  to  have 
Company,  represented  the  shareholders  in  the  action  in  which  the 
Ex  parte      judgment  was  obtained;  but  this  argument,  even  if  well 

Primcc  of 

Walbi  Lips   founded,  does  not  seem  to  me  to  advance  the  Appellants' 
&c.  CoMP.      ^^^^     j^  jg  g^jj]  ^^  Y^y  jjjg  special  contract  against  the 

unlimited  liability  of  the  shareholders.  In  the  course  of 
the  argument  before  us  some  doubts  crossed  my  mind  as 
to  whether  the  inquiries  directed  by  this  order  would 
sufficiently  work  out  the  rights  of  the  parties,  but  on 
further  consideration  I  am  not  satisfied  that  they  are  in* 
sufficient  for  the  purpose,  and  as  the  Vice-chancellor  has 
power  to  extend  them,  if  they  should  be  found  to  require 
extension,  I  think  it  better  to  leave  them  as  tihey  are. 
This  motion  must,  I  think,  be  refused  with  costs. 


The  Solicitor- General  then  asked  that  the  costs  of  the 
action  might  be  proved  as  a  general  debt  of  the  company* 
He  urged  that  the  Appellants  had  been  driven  to  their 
action  in  order  to  establish  that  they  had  a  claim  against 
the  company,  the  chief  clerk  having  refused  to  allow 
their  demand  at  all.  The  costs  of  the  action  were,  there- 
fore, necessary  costs,  incidental  to  the  winding-up,  and 
the  contributories  must  pay  them. 

Mr.  W.  D,  Lewis,  contrd,  contended  thai  these  costs 
must  be  treated  as  a  mere  accretion  to  the  sum  due  on  tlie 
policy. 

Tfie  Lord  Justice  Turner. 

The  claim  of  the  Appellants  being  wholly  denied,  the 

action 
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action  was  necessary  in  order  to  establish  that  a  debt  was  1859. 

doe  to  them  from  the  company,  a  matter  quite  distinct  ^"^T"^^^ 

from  the  question  as  to  the  liability  of  the  individual  Athen^um 

shareholders.     The  costs  of  this  action,  in  which  the  .   ^"'^ 

Appellants  were  successful,  must  therefore  be  treated  as  Company. 

a  necessary  expense  incident  to  the  winding-up,  and  Er  parte 

must  be  allowed  as  a  general  debt,  not  affected  by  the  Walei  Lipb 

special  contract  contained  in  the  policies.  ^^'  ^®'*'' 

The  Lord  Justice  Knight  Bruce  concurred. 


BELL  V.  MIDLAND  RAILWAY  COMPANY. 


T 


Feb.  22. 

H  IS  was  an  appeal  from  the  decree  of  Vice-Chan-    Before  The 
cellor   Wood,  granting  a  perpetual  injunction,  re-        tices. 
straining  the  Midland  Railway  Company  from  obstruct-  By  a  clause  in 
ing  a  communication  between  their  railway  and  a  wharf  ?gi^\iar  ^^Jhe 
belonging  to  the  Plaintiff  Mr.  John  Fox  BelL  76ih  section  of 

the  Railway 
Clauses  Con- 
By  the  act  incorporating  the  Midland  Counties  Rail-  «olidation 

•>  r»  a.  P¥  -rrr'tt    m        •      •  ■%  r  \%  Act),  OWnerS 

vsay  Company  (6&  7  Will.  4),  it  is  enacted  as  follows  : —  ©r  occupiers  of 
"  That  it  shall  bq  lawful  for  the  owners  or  occupiers  of  ^^°^  adjoining 

*  or  near  the 

lands  railway  might 
lay  down  or 
extend  on  their  own  lands,  or  on  lands  on  the  sides  thereof  belonging  to  the  company, 
any  collateral  or  continuous  branch  from  such  lands  to  communicate  with  the  railway 
for  the  purpose  of  bringing  carriages  upon  or  across  the  same ;  but  all  the  openings 
and  communications  for  that  purpose  were  to  be  made  at  such  places  as  might,  so  far 
as  practicable,  be  most  convenient  to  all  the  parties  interested,  and  so  as  not  to  en- 
danger the  safety  of  persons  travelling  on  the  railway,  and  in  case  of  difference  as  to 
the  proper  places  for  the  openings,  they  were  to  be  determined  by  two  justices  of  the 
peace ;  provided  always,  tnat  the  company  should  not  be  bound  to  make  any  such 
opening  where  they  should  have  erected  any  building,  station  or  yard,  &c.  Held, 
that  the  assent  of  the  company  to  an  opening  being  made  at  a  itauon  waa  not  in  the 
nature  of  a  licence,  and  could  not  be  revoked. 
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1859.       lands,  mines  or  minerals,  adjoining  or  near  to  the  said 
railway,  or  of  any  lands,  mines  or  minerals,  the  product 
V.  whereof  such  owners  or  occupiers  may  desire  to  carry 

r"ilw'"*  to  or  across  the  said  railway,  and  for  any  person  entitled 
CoMPAMT.  or  hereafter  to  be  entitled  to  the  use  of  any  private  rail- 
way made  or  hereafter  to  be  made,  for  or  to  which  he 
may  be  desirous  of  adapting  to  the  purposes  aforesaid, 
and  for  any  other  person  whomsoever,  at  his  own  ex- 
pense (except  as  hereinafler  mentioned  in  respect  to  the 
bridges,  viaducts,  tunnels  or  archways),  to  lay  down  or 
extend  either  upon  his  own  lands  or  on  lands  on  the 
sides  thereof  belonging  to  the  said  company,  or  upon  the 
lands  of  any  other  persons,  with  the  consent  of  such 
other  persons,  any  collateral  or  continuous  branch 
from  such  respective  lands,  mines,  minerals  or  private 
railway  to  communicate  with  such  Midland  Countiei 
Railway t  for  the  purpose  of  bringing  carriages  upon  or 
across  the  same ;  and  in  all  cases  where  any  existing 
private  railway  being  on  the  same  level  with  the  said 
Midland  Counties  Railway  now  crosses  or  intersects  the 
line  of  the  said  last-mentioned  railway,  the  persons  en- 
titled to  the  use  of  such  private  railway  shall  be  entitled 
and  may  require  to  have  proper  and  convenient  openings 
at  or  as  near  as  may  be  to  the  present  proposed  point  of 
intersection  in  the  rails,  ledges  or  flanges  of  the  said 
Midland  Counties  Railway y  made  and  continued  by  and 
at  the  expense  of  the  said  company ;  and  as  to  private 
railways  hereafter  to  be  made,  whether  on  the  same  level 
with  the  said  Midland  Counties  Railway  or  otherwise, 
such  openings  and  also  all  bridges,  viaducts,  tunnels  and 
archways,  and  the  approaches  thereto,  which  may  be 
necessary  for  conveniently  crossing  the  said  Midland 
Counties  Railway ^  may  be  required  by  the  person  enti- 
tled to  the  use  of  such  private  railway  to  be  made,  with 
proper  and  convenient  approaches,  at  the  joint  and  equal 
expense  of  the  said  company  and  the  person  requiring 

the 
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the  Mair,  ia  fts  to  enable  dl  persons  entitled  to  Use  mch       1S59. 
respective  private  railways  ta  cross  aiicl  comiffunicate      ^"^'^'^^ 
with  the  saicl  Midland  CtmtUin  Railway y  and  it  shall  be  t. 

iawfiil  for  the  said  persons  entitled  to  the  trse  of  siieh  Mimaud 
respective  private  railways  to  cross  tbe  said  Midland  t^upkni. 
Countietf  Railway,  and  thence  to  proceed  along  ai>y 
eontinuatiofi  of  such  private  railways,  or  to  forrat  a  jtmc- 
tioi^  with  the  said  Midland  Counties  Rmhoay^  for  the 
purpose  of  conveying  and  cairrying  and!  to  convey  and 
carry  on,  to,  from,  across  or  along  the  name  or  any  part 
thereof  the  coal,  minerals^  or  other  prodtrets  brought 
along  any  of  the  said  respective  private  mitways,  and  in 
Kke  manner  to  convey  and  carry  any  sdch  coal,  minerials 
or  other  products  from  the  said  Midkmd  Counties  Rail- 
way into  and  along  such  respective  private  railways ;:  btift 
all  the  openings  and  communications,  bridges,  viaducts, 
tMineU  and  archways  so  to  be  made  into,  ov^  or  ander 
the  said  MUhnd  Coynties  Railway  for  the  pttrpose^ 
aforesaid  shall  be  so  made  a4l  sych  places-  as'  may,  sO'  far 
sm  shall  be  pratiticable,  be  most  convenit^nt^  to  illl  the 
parties  inHerestsd,  and  asi  may  least  interfere*  with  the 
passage  along  the  seid> railway,  andso  as  not  to>  e^dhn^ 
the  safety  of  persons  using  or  traveKinj^  upotf  the  snaid 
railway;  and  the  said  company  shall  not  receive  any 
rate  or  toll  or  wM  for  the  passage  of  any  goods  or 
ether  things  along  such  brantth  so  eitisting  or  Co  be  made 
fay  a«y  such  owner  or  occnpier  or  person*  as  afofesaidi, 
nor  for  crossing  such  railway :  provided  always,  thai  Iflie 
saicl  company  sAell  riKA  be  bound  to  make  sucfr  openkfg 
in  any  ^aces  where  thef  shall  have  ereeted,  built,  made 
et  set  up  any^  btrildfng,  steams-engine,  works,  machi^ 
neryv  station  or  yard^  or  in  any  place' whicA  they  shall 
liave  appropriated'  or  set  i^rt  for  any  specific  purpose 
vfit&  which  such  communication  would  interfere,  nor 
ttpeo  any  inclined  plane,  nor  in  any  tiinnel.  Atid  incase 
any  disagreement  or  diflerence  shall  arise*  between  any 
Vol.  III.  YY  D.J.    such 
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1859.  such  owners  and  occupiers  or  other  persons  and  the  said 
company  as  to  the  proper  places  for  making  any  such 
opening  as  aforesaid,  then  the  same  shall  be  left  to  the 
Midland  decision  of  any  two  justices  of  the  peace  acting  within 
CoMPAMT.  their  jurisdiction,  whose  determination,  and  after  the 
examination  of  such  competent  witnesses  as  may  be 
produced  before  them,  shall  be  binding,  and  such  justices 
are  hereby  authorized  and  required  to  take  cognizance 
of  all  such  references  and  to  act  therein  accordingly : 
provided  also,  that  the  persons  making  or  using  such 
branch  railways  to  communicate  with  the  said  main 
railway  shall  be  subject  to  all  such  bye-laws  with  re- 
spect to  traffic  upon  the  said  main  railway  as  shall  be 
from  time  to  time  made  by  the  said  company  or  the 
directors  thereof." 

The  Plaintiff  was  at  the  time  of  the  passing  of  the 
act,  and  for  sometime  afterwards,  the  secretary  of  the  com- 
pany, and  was  also  the  owner  of  land  adjoining  the  rail- 
way, which,  by  excavations  made  during  the  construc- 
tion of  the  railway,  had  been  brought  down  to  the  level 
of  the  line ;  and  which,  consequently,  he  determined  to 
convert  into  a  wharf. 

On  the  14th  of  August,  1859,  the  following  resolution 
of  a  committee  of  the  company  was  passed  and  entered 
in  the  books  of  the  company : — "  Resolved,  that  a  siding 
on  to  the  railway,  to  be  used  under  such  reasonable 
regulations  as  the  directors  shall  prescribe,  be  granted  to 
Mr.  John  Fox  Bell  to  and  from  his  land,  both  on  to  the 
south-east  and  west  sides  of  the  railway  adjoining  the 
station  at  Leicester.  S.  E,  Dicey,  chairman.'*  And  on 
the  5th  of  December y  1839,  the  company  passed  the 
following  resolution: — "  The  minutes  of  the  committee 
for  works,  &c.,  south  of  Trent,  held  on  the  14th  and 
S8th  of  August,  having  been  read,  it  was  resolved  that 

they 
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they  be  confirmed.  S,  E.  Dicey,  chairman/*  Among 
the  minutes  thus  confirmed  was  the  resolution  of  the 
14fth  of  Atlffust,  1839. 

The  Plaintiff  alleged  that  it  was  on  the  faith  of  the 
above  resolutions  that  he  had  formed  his  land  into  a 
wharfy  laid  down  rails  on  it,  and  erected  weighing 
machines,  a  warehouse  and  stables.  The  company  at 
their  own  expense  put  in  the  points  on  the  main  line, 
so  as  to  form  the  communication  from  the  Plaintifi^s 
wharf  to  the  railway.  The  wharf  was  completed  in 
1840,  and  it  had  from  time  to  time  been  extended  to 
meet  the  increased  demands  of  the  trafiic,  and  some 
additional  lines  of  rails  had  from  time  to  time  been 
laid  down  upon  it.  From  its  original  opening  until 
October,  1857,  it  had  been  used  without  interruption  for 
the  purpose  of  landing  and  receiving  from  the  railway 
coals  consigned  to  the  Plaintiff  or  to  his  lessee  for  the 
time  being  of  the  wharf.  The  company  had  during  all  this 
time  afforded  the  Plaintiff  and  his  lessee  for  the  time  being 
accommodation  and  facilities  for  receiving  these  coals, 
by  detaching  from  their  trains  the  trucks  conveying  the 
coals  when  they  arrived  at  the  station,  and  forwarding  the 
trucks  to  the  Plaintiff's  siding. 

In  1843  the  Plaintiff  sold  to  the  company  some  addi- 
tional land  for  the  purposes  of  a  cattle  station,  at  the 
same  price  as  the  land  previously  taken,  viz.  at  58.  per 
square  yard ;  and  the  land  thus  taken  included  a  portion 
of  the  Plaintiff's  land,  on  which  he  had  constructed 
several  lines  of  rails  for  the  purpose  of  more  ready  com- 
munication with  the  railway. 

These  rails  were  not  taken  up,  nor  was  their  use  by 
the  Plaintiff  interfered  with,  but  both  before  and  after 
the  additional  purchase,  the  communication  remained 
undisturbed,  and  the  coals  and  other  traffic  consigned  to 
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1859.  the  wbarf  were  delivered  by  the  companj  at  the  wWf 
exactly  as  had  heeo  the  case  previously  ta  the  additional 
purchase. 

By  ai;i  Aqt  of  the  7  Vict,  c  xviii,  the  Midland  Caunti^ 
Railway  Company  and  some  other  compi^ni^s.  were  dis- 
solved and  united  into,  one  company,  under  the  name  of 
"  The  Midland  Railway  Company.**  This  Act  provided 
as  follows: — '' Provided  always,  tha^t  the  repealing 
of  ^he  said  Acts  shall  not  annul  or  in  apywise  pre- 
judice or  affect  any  purchase,  sale,  convey^n,ce,  gr^ut, 
contrapt^  security,  act^  matter  or  thing  whatsoever  made, 
don^,  coqamitted  or  instituted  ynder  or  by  virtue  ox  in 
pursuance  of  the  said  repealed  Acts  or  any  of  theip,  bu( 
all  suph  purchases,  sales,  conveyances,  grants,  contracts, 
securities,  acts,  naatters.  and  things  shall  be  and  the  same 
are  hereby  declared  to  be  as.  good,  valid  and  effectual, 
to  all.  intents  and  purposes  whatsoever,  as  if  the  said  Acts 
were  not  made :  provided  a^so,  tbat  npthipg  herein  con- 
tained sbal^  extend  in  aoywi^  to  defeat,  affect  or  pre- 
judice any  rights,  privileges,  liberties,  powers,  ^^sements, 
accommodations  or  exemptions  which  under  or  by  virtue 
of  the  said  recited  Acts,  or  any  of  them,  are  given, 
granted,  continued  or  reserved  to  or  for  the  benefit  of 
any  persons  or  corporations,  whose  estates^  properties  or 
injterests  are,  have  been  or  may  be  in  anywise  affected  ia 
or  by  the  n^aking,  maintaining  or  otherwise  oa  account 
of  the  railways,  branches  and  works,  by  the  same  Act^ 
respectively  authorized  to  be  made  and  maiiitained : 
provided  also,  that  npthi^g  herein  contaiped  shall  extend 
to  affect  or  prejudice  in  any  respect  the  rights  of  owners 
or  occupiers  of  lands,  mines  and  minerals,  and  other 
worHsy  ii^,  and  to  apy  private  bi;anch  rajl^ays,  or-  o^er 
CQpimM^iica^onS;  with  the  said  railways  or  apy  of  theoi) 
whether^  m^de  in,  pursuance  of  the  poweriS  apd  provi^ipnn 
QOqt^ifi^d  \n  thfi  ^ajd  s^^i^erjal  recited  AiQts.QK  any  of  th«m» 

or 
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or  with  the  consent  of  owherd  and  occupier^  of  land,  but       1859k 
that  such  Several  owneri^  and  occupiers  of  land,  mines 
and  minerals  shall  havid,  use  and  enjoy  the  same  rights        "^f 
and  privileges  in  respect  of  such  private  branch  railways      r*^*'^^ 
ahd  comtnunications  as,  immediately  before  the  passing  of     CbuPAiir. 
this  Act,  they  respectively  were  entitled  to  have,  use  and 
enjoy  under  or  by  virtue  of  the  said  recited  Acts,  or  any  of 
them,  and  as  fully  and  effectually  in  all  respebts  as  if  the 
same  had  not  been   hereby   repealed.**     And  it  was 
enacted,  that  in  all  cases  in  which  any  of  the  dissolved 
companies  previously  to  the  passing  of  the  Act  should, 
under  the  provisions  of  any  of  the  Acts  thereby  repealed^ 
have  entered  into  any  contract  for  the  purchase  of,  or 
should  have  taken  or  used  any  land  which  at  the  time  of 
the  passing  of  the  now  stating  Act  should  not  have  been 
effectually  conveyed  to  such  company,  then  and  in  every 
such  case  such  contract  should  be  completed,  and  such 
land  should  be  conveyed  to  the  company  thereby  incor- 
porated, or  as  such  company  should  direct. 

A  draft  of  the  conveyance  to  the  Midland  Railway 
Company  of  all  the  land  agreed  to  be  purchased  as 
above  mentioned,  in  conformity  with  the  agreement,  had 
been  for  some  time  prepared,  but  the  execution  of  it 
was  by  various  circumstances  delayed.  It  was  at  length 
in  the  year  1851  engrossed,  and  sometime  afterwards 
eiteciited.  It  simply  conveyed  the  piece  of  land  to  the 
company  without  reserving  any  right  of  way  over  It^  or 
referring  at  all  to  the  communication  with  the  railway. 

In  the  year  1857i  the  Midland  Railway  Company 
eohstructed  a  public  wharf  of  their  owh  on  the  side  of 
the  said  railway  opposite  to  the  Plaintiff's  wharf,  and 
charged  rehts,  toyalties  or  tolls  for  the  use  of  it  by  the 
public. 

On 
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On  the  16th  of  June,  1857,  the  Plaintiff  received  from 
the  secretary  of  the  company  a  letter,  giving  him  notice 
that  from  and  after  the  30th  of  September  next,  the 
company  would  cease  to  provide  engine-power  for  the 
conveyance  of  waggons  to  and  from  the  Plaintiff's 
wharf. 

A  correspondence  took  place,  in  the  course  of  which 
the  company  denied  the  Plaintiff's  right  to  a  communi- 
cation with  the  railway. 

By  the  decree  under  appeal  it  was  declared  that  the 
Plaintiff  was  entitled,  under  the  circumstances  of  the 
case,  to  the  use  and  enjoyment  of  the  siding  connecting 
his  wharf  with  the  railway  of  the  Defendants  the  Mid- 
land Railway  Company,  so  that  such  wharf  did  not  ex- 
tend beyond  the  land  of  which  the  Plaintiff  was  owner 
in  the  month  of  August,  1839,  and  it  was  ordered  that 
the  Defendants  the  Midland  Railway  Company,  their 
servants,  agents  and  workmen,  should  be  restrained  by 
the  injunction  of  the  Court  from  continuing  to  obstruct, 
and  from  stopping  up,  obstructing  or  interfering  with 
the  siding  or  communication  in  the  Plaintiff's  bill 
mentioned. 

There  was  a  conflict  of  evidence  as  to  the  circumstances 
under  which  the  siding  was  originally  permitted  to  be 
made.  The  Plaintiff  adduced  evidence  to  show  that  the 
resolution  was  passed  in  consideration  of  his  having 
allowed  the  company  to  excavate  from  his  land  a  large 
quantity  of  soil,  thus  rendering  the  land  unfit  for 
general  building  purposes ;  and  that  he  had  only  per- 
mitted this  to  be  done  on  the  faith  of  his  being  able 
to  turn  his  land  into  a  wharf  communicating  with  the 
railway.  The  company,  on  the  other  hand,  filed 
affidavits  to  show  that  their  engineer  had  not  made 
any  such  contract^  or,  at   all   events,   had  no  power 

or 


CASES  IN  CHANCERY. 

or  authority  to  do  so,  and  that  in  fact  no  such  quantity  of 
soil  had  been  taken  as  was  alleged.  The  Court,  how- 
ever, considered  this  issue  immaterial  both  on  the  original 
hearing  and  on  the  appeal. 

The  Solicitor-General  (Sir  Htigh  Cairns),  Mr.  Daniel 
and  Mr.  Be  Oex  for  the  PlaintiflF. 

They  contended  that  upon  the  evidence  it  was  shown 
that  the  waiver  by  the  company  of  the  objection  which 
the  Act  allowed  them  to  make  to  an  opening  at  a  station 
had  been  given  for  a  valuable  consideration,  and  upon 
the  agreement  for  taking  soil  as  deposed  to  by  the  Plain- 
tiflTs  witnesses.  But  they  contended  that  whether  this 
was  so  or  not  the  objection  having  been  once  waived 
could  not  be  revived,  such  a  waiver  not  being  at  all  in 
the  nature  of  a  licence  or  capable  of  revocation. 

They  referred  to  Dover  Gas  Company  v.  Mayor,  ^c, 
of  Dover  (a);  Liggins  v.  Inge(b);  Duke  of  Devonshire 
V.  Eglin  (c) ;  Duke  of  Beaufort  v.  Patrick  (d) ;  Pomfret 
V.  Ricroft  (e)  ;   Clarke  v.  Cogge{f). 
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Mr.  Rolt,  Mr.  Speed  and  Mr.  W.  Pearson  for  the 
Company. 

In  the  first  place  the  assent  of  the  company  to  the 
siding  being  made  was  given  under  a  misapprehension 
on  the  part  of  the  company.  The  evidence  on  the  part 
of  the  Plaintiff  shows  that  the  assent  proceeded  on  the 
footing  of  a  supposed  agreement  for  taking  soil  from  the 
Plaintiff's  land  and* giving  him  a  communication  with  the 
railway  in  consideration  of  the  soil  so  to  be  taken.   Upon 

a  fair 

(a)  7  Be  G.,  M.  ^  G.  545.  (d)  17  Bern.  60. 

'  (6)  7  Bing.  682.  (e)  1  Saund.  321. 

(c)  14  Beav.  530.  (J)  ^^o-  ^'^^^  ^^O. 
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16fiO.  a  fair  balance  of  the  evidence,  however,  it  appears  that 
this  WAS  a  mistake,  and  that  the  company's  engineer  had 
no  power  to  enter  into  such  an  agreement,  nor  had  in 
fact  entered  into  it ;  and  that  no  such  quantity  of  soil 
as  had  been  represented  had  in  fact  been  taken.  In 
the  next  place,  whether  the  consent  was  given  for  con- 
sideration or  not,  it  was  in  the  nature  of  a  license  and 
was  revocable.  And  if  both  these  points  were  decided 
in  the  Plaintiff's  favor,  still  the  Plaintiff,  after  convejring 
to  the  company  the  land,  over  which  he  now  claims  the 
right  of  passing,  without  reserving  any  right  to  do  so,  must 
be  held  to  have  given  up  such  right  as  he  might  previously 
have  had.  At  all  events  the  right  was  personal  to  the 
Plaintiff,  and  could  not  be  divided  and  given  in  part 
to  a  lessee,  or  made  available  for  any  other  purposes 
beyond  those  connected  with  the  land  of  the  Plaintiff  at 
the  date  of  the  resolution.  If  the  Plaintiff  be  entitled  to 
any  communication  with  the  railway  as  a  matter  of  right, 
it  can  only  be  for  the  original  line  of  rails  laid  down 
when  the  wharf  was  opened.  Lastly,  the  evidence  shows 
that  the  exercise  of  the  right  claimed  by  the  Plaintiff 
would  be  attended  with  the  utmost  danger  to  the  public 
in  the  existing  state  of  the  traffic,  which  by  various  Acts 
the  legislature  has  increased  greatly  beyond  its  extent  at 
the  date  of  the  resolution.  While  the  Plaintiff's  com- 
munication was  confined  to  a  single  line  of  rails,  as  it 
originally  was,  there  was  no  danger  likely  to  arise  from  the 
consent  given  by  the  company  to  the  communication,  and 
their  consent  must  be  held  to  have  been  given  with  re- 
ference to  that  limited  use  of  it.  But  now,  by  the  increase 
of  traffic  both  from  the  wharf  itself,  which  the  company 
have  never  sanctioned,  and  from  tBe  increase  of  the 
general  public  trafiic  at  the  station  owing  to  the  various 
Acts  passed  by  the  legislature,  the  state  of  things  origi- 
nally contemplated  and  originally  existing  has  been  com- 
pletely changed. 

They 
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They  referred  to  Brooks*  Abr,,  tit,  lAcauey  pL  15(a) ; 
Femlman  t.  Smith  (6) ;  Rex  v.  The  Inhabitants  ofHom" 
den  on  the  Hill(c);  Hewlinsv,  Shipp€an{d)\  JSryanr* 
WkutUr  (6) ;  Wood  v.  LeadbUter  ( /). 

The  BoKcitor-Oeneral  was  not  called  upon  to  reply. 


1859. 


The  Lord  Justice  Turner^  afler  stating  the  facta 
of  the  case,  and  analysing  the  section  of  the  Midland 
Counties  Railway  Act  above  set  out,  said : — 

The  company,  under  the  latter  branch  of  this  section,  has 
the  power  of  negativing  the  introduction  of  a  branch  rail- 
way al  a  station,  and  that  power  is  not  required  to  be  exer^ 
cised  in  any  particular  mode  or  according  to  any  particular 
form.  The  first  question  therefore  is,  did  the  company 
exercise  their  power  of  negativing  the  introduction  of 
this  private  railway  at  the  station,  or  did  they  assent  to 
its  being  introduced  there.  Mr.  Speed  has  argued  the 
case  as  if  the  operation  of  this  latter  branch  of  the  sec- 
tion was  to  prohibit  altogether  the  introduction  of  a  pri-' 
vate  railway  at  a  station,  or,  at  all  events,  to  prohibit 
such  introduction  unless  permitted  by  deed;  but  it  is 
plain  to  my  mind  that  this  is  not  the  true  construction 
of  the  Act.  The  Act  appears  to  me  to  have  intended 
that  it  should  be  in  the  power  of  the  company  to  per* 
mit  the  introduction  of  a  private  railway  at  a  station, 
if  the  company  thought  fit  to  allow  the  statutory  power 
of  the  landowners  to  be  there  exercised.  If  we  were  to 
put  upon  the  Act  the  construction  contended  for,  we 
might,  in  many  cases,  be  doing  great  mischief  to  the 
company.    The  ol>ject  of  the  Act  is  to  promote  the 

carriage 


(a)  Part  2,/o.  64. 

(6)  4  JEaj/,107. 

(c)  4  Misu.  ^  SeL  562. 


(<0  5  B.  4^  C.  222. 
(e)  8  B.  4  C.  288. 
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1859.        carriage  of  goods  along  the  company's  line  of  railway  for 
'^"^^^       the  benefit  of  the  shareholders :  and  if  we  were  to  hold 

Bell 

V.  that  the  company  has  no  power  to  permit  the  introduc- 

MiDLAND  ^Jqjj  Qf  ^  private  railway  at  a  station,  or  that  the  power 
CoMPAMT.  could  only  be  exercised  by  deed,  we  should  either  be 
depriving  the  company  of  a  power  intended  to  be  given 
to  it  for  the  benefit  of  its  shareholders,  or  be  embarrassing 
it  in  the  exercise  of  that  power.  I  cannot  therefore 
agree  with  this  construction,  which  appears  to  me  not  to 
be  supported  by  the  words,  the  spirit  or  the  intention  of 
the  Act. 

It  was  said,  that  the  company  never  did  in  truth  agree 
to  any  opening  being  made  for  the  purpose  of  the  private 
railway  now  in  question ;  that  it  was  represented  to  the 
company  that  an  agreement  had  been  entered  into 
between  the  Plaintiff  and  Mr.  Woodhouse,  the  company's 
engineer,  for  taking  soil  from  the  Plaintiff's  land,  and 
that  any  assent  by  the  company  to  the  communication  in 
question  being  made  at  the  station  proceeded  upon  the 
faith  of  that  representation,  which  was  not  a  correct  one; 
but  the  following  resolution  of  the  committee  of  the 
company  was  passed  on  the  14th  of  August^  1839. — [His 
Lordship  read  it.] — That  resolution  was  confirmed  in  the 
following  September^  and  the  first  consideration  which 
strikes  one  is,  whether,  if  the  company  meant  to  say 
that  they  had  been  defrauded  into  passing  this  resolu- 
tion, it  was  not  incumbent  upon  them  long  ago  to  have 
filed  a  bill  to  be  relieved  from  the  consequences  of  it.  I 
much  doubt  whether,  in  strictness,  any  attention  ought  to 
be  paid  to  the  arguments  founded  upon  the  invalidity  of 
the  resolution,  while  it  remains  unimpeached,  but  at  all 
events  we  must  see  how  the  case  would  have  stood  if  a 
bill  had  been  filed  to  be  relieved  from  the  consequences 
of  the  resolution.  If  a  bill  had  been  filed  for  that  pur- 
pose, what  would  have  been  the  result  of  it?  The  reso- 
lution 
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lution  bears  date  in  the  year  1839.  It  has  been  acted 
upon  from  the  year  1840  to  the  year  1867,  in  a  greater 
or  less  degree,  by  the  company.  It  is  impossible  to 
suppose  that  the  company  throughout  that  period  were 
not  cognizant  of  the  fact  that  that  Plaintiff  was  exer- 
cising the  power  conferred  on  him  by  the  resolution. 
And  if  the  company  were  cognizant  of  that  fact,  could  it 
be  said  that  they  were  not  within  the  meaning  of  the 
proviso  at  the  end  of  the  section  consenting  to  the  open- 
ing being  made  at  a  place  at  which  a  station  had  been 
erected  and  built?  I  think  not;  and  therefore,  even  treat- 
ing the  Defendants  as  entitled  to  have  the  case  dealt  with 
as  if  they  had  filed  such  a  bill,  they  would  be  in  no 
better  position. 


1859. 

Bell 

Midland 
Railway 

GOMFANT. 


It  was  next  said,  that  the  company  must  have  power  to 
revoke  the  authority  to  introduce  a  branch  line  into  the 
public  railway  at  a  station.  Upon  the  face  of  the  section 
however  no  such  power  is  given.  All  that  is  given  is  the 
power  of  negativing  the  introduction  of  a  branch  line  at 
the  specified  places.  By  what  authority  is  the  Court  to 
introduce  into  the  Act  of  Parliament,  in  addition  to  the 
power  of  negativing  the  introduction  of  a  branch  at  a 
station,  a  proviso  saying  that  however  long  the  intro- 
duction  of  the  branch  into  the  public  line  may  have 
subsisted,  it  is  to  be  regarded  as  a  license  only,  and  is 
to  be  revocable  at  any  distance  of  time,  and  that  the  com- 
pany is  to  have  the  right  of  rescinding  the  consent 
which  they  have  given,  and  of  determining  that  power 
which  the  Act  of  Parliament  has  given  to  the  owner 
of  the  private  railway,  and  not  only  to  him  but  to  every 
person  entitled  to  the  use  of  the  private  railway  for  the 
purpose  of  conveying  and  carrying  along  the  public 
railway  the  goods  or  matters  which  he  requires  to  be 
brought  to  his  property  through  the  medium  of  the  private 
railway?     Before  acceding  to  the  argument  that  such  a 

power 
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1859*  |K>#e)r  k  to  be  implied^  whert  it  is  not  expressly  git^6,  the 
dase  tnust  be  looked  at  in  all  points  oFvieWv  SiJippos^  then 
there  was  an  <>wner  of  a  iuine  in  the  neighbouthood  of  thid 
railway,  who  had  made  an  opening  to  the  c6iitipany*B  line, 
and  on  the  faith  of  that  t)pening  ha<ll  opened  a  mine  on 
his  own  land  Und  tnade  a  communication  with  the  rail- 
Way>  and  had  been  in  the  enjoyttient,  for  serenteeh  yearSi 
of  the  right  of  conveying  his  mineiiils  from  the  niine^ 
down  tb  the  railway^  iEind  thence  oVtSr  all  pails  ot  thtd 
kingdom^  If  the  Defendants'  Urgameht  is  good  le  the 
extent  of  stopping  a  bnmch  bringing  goods  frbtti  the  tail- 
way  to  the  contertninouli  land,  it  would  be  equally  good 
AS  to  60  much  of  the  clause  &s  applies  to  bringing  goods 
or  materials  from  the  land  of  a  conterminous  proprietor 
to  the  railway,  and  the  power  now  contended  to  be 
given  by  implication  might  l>e  used  to  put  an  end  to 
the  working  of  mines  in  ciises  in  whioh  tbbusands 
of  pounds  may  have  been  expended  in  making  communi- 
cations from  the  mines  to  the  railway*  and  in  a  case  too 
in  which  the  railway  company  may  have>  during  many 
years^  enjoyed  the  benefit  of  the  communications  by  means 
of  the  tolls  received  by  them  for  the  carriage  of  the 
minerals  along  the  railway.  I  think  that  the  Act  of 
Parliament  affords  no  color  to  such  a  construction,  and 
that  such  a  power  as  is  claimed  is  not  one  tirhich  can 
be  implied. 

It  Was  then,  however,  said  that  there  has  been  an 
extension  by  the  Plaintiff"  of  the  line  laid  down  by  him 
On  his  own  conterminous  land>  and  that  the  Court 
Ought  not  to  sanction  the  use  by  him  of  more  thiin  6ne 
siding.  But  I  am  unable  to  find  in  this  Act  of  Parlia- 
ment any  limit  on  the  introduction  firom  the  public  line 
to  the  private  line  of  the  quantity  of  goods  which  are  to 
l>e  brought  upon  the  public  railway^  I  find  that  there  \h 
a  general  power  given  to  carry  goods  along  the  pubKe 

line 
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line  into  and  upon  the  pf Wate  railway.  How  in  the  face 
of  that  genera)  power  is  the  Court  to  fix  such  a  Kmit  as 
is  contended  for  on  4he  part  of  the  Defendants  f  The 
consent  indeed  maj  hate  been  gi^sen  with  reference  to 
the  land  which  belonged  to  the  proprietor  at  the  time 
when  the  consent  was  given,  but  there  is  no  room  for 
complaint  upon  that  ground,  f(>r  the  decree  appealed 
from  has  carefully  provided  for  it  by  limiting  the  right  of 
the  I%iintiff  with  reference  to  his  land  at  the  time. 


1859. 

Bell 

V. 
MiDLAHP 

Railwat 

COMFAMT. 


It  was  further  said  that  the  consent  of  the  company 
to  the  communication  being  made  was  given  to  the  Plain- 
tiff personally  and  could  not  be  aliened  or  subdivided 
OP  enjoyed  partiliy  hy  the  lessee  of  one  and  partly  by 
the  lessee  of  another-  part  of  his  land.  Observe>  how- 
ever>  what  the  language  of  the  Act  is.  Every  one  who 
is  enutled  to  the  user  of  a  private  railway  is.  entitled  to 
bring  goods  along  the  public  railway  to  the  private  rail^ 
w&y.  ia  it  to  be  said  that  the  Plaintiff  is  not  to  be  at 
liberty  to  grant  to  any  private  individual  the  use  of  his 
private-  railway  V  The  Ilegislatttve  hasr  not  taken  awajr  the 
power  of  aKefiation,  and  I  see  no.  ground  on  which  this 
Court  eai»  take  it  away.  To  do  so  would,  as  it  appears 
to  me,  neither  be  warranted  by  the  words  of  the  Act,  nor 
be  consonant  to  its  spirit.  The  objiect  of  the  Act  is  to 
benefit  the  company  and  to  benefit  the  landowner,  and 
the  greater  the  number  of  persons  are  among  whom  the 
right  is-  divided  the-  greater  will  be  the  quantity  of  goods 
brought  upon  the  railway  and  the  greater  benefit  will  the 
company  receive. 


An  argument  was  attempted'  to  be  founded^  theground 
of  the  danger  which  it  was  said'  may  arise  to  the  public 
from  the  continued  use  of  this  opening.  But  it  has  been 
used  for  seventeen  years,  and-  no  dfeinger  has  hitherto 
arisen  Of,  indeed^  been  apprehended  fi^m  its- use.     ft  \h 

sufficient 
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BufBcIent  to  say  upon  this  subject  that  the  Act  gives  this 
Court  no  power  to  interfere  on  the  ground  of  danger  to 
the  public.  If  there  be  danger  to. the  public  there  are 
authorities  to  which  application  may  be  made  on  that  sub- 
ject. Whether  the  application  should  be  to  the  Railway 
Commissioners  or  to  the  Attorney-General  it  is  not  neces- 
sary to  say ;  but  this  appears  to  me  to  be  quite  clear, 
that  we  cannot,  at  the  instance  of  the  company,  on  the 
ground  of  alleged  danger  to  the  public  from  this  commu- 
nication, take  away  a  right  which  the  Act  of  Parliament 
has  actually  given  to  the  persons  who  are  entitled  to  use 
the  private  railway. 


The  last  objection  was,  that  the  company  have,  since 
the  opening  was  made,  purchased  a  portion  of  the  land 
of  the  Plaintiff,  over  which  he  had  access  to  his  wharf, 
without  any  reservation  to  him  of  a  right  to  use  the  land 
so  sold.  But  the  purchased  land  then  became  land  on 
the  sides  of  the  Plaintiff's  land  within  the  meaning  of  the 
75th  section  of  the  Act.  Mr.  Pearson  said  that  the 
power  of  negativing  the  introduction  of  a  private  railway 
at  a  station  would  apply  to  this  purchased  land.  But  the 
line  had  been  actually  introduced  at  a  station,  and  the 
lines  of  rail  complained  of  lead  to  the  point  at  which  it 
was  introduced,  and  have  been  in  use  ever  since  the 
year  1852.  There  was  a  private  railway  opening  into 
the  main  line.  The  company  could  not  control  that 
opening.  It  was  for  their  interest  that  as  much  traffic 
as  possible  should  be  brought  along  the  line,  and  they 
allowed  the  additional  rails  to  be  laid  down  of  which 
they  now  complain.  It  cannot  at  this  time  be  said  that 
they  meant  to  object  to  the  additional  lines,  and  if  they 
once  assented  they  cannot  revoke  their  assent. 


It  is  not  necessary  to  say  anything  upon  the  authorities 
referred  to.     They  have  no  bearing  on  the  question, 

which 
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which  is  not  one  of  license,  requiring  a  grant  of  it  to  be 
by  deed.  We  are  dealing  with  a  case  in  which  not  a 
license  only  but  an  actual  right  is  conferred  by  the  Act 
of  Parliament. 

I  am,  therefore,  of  opinion  that  this  appeal  must  be 
dismissed  with  costs. 
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The  Lord  Justice  Knight  Bruce. 

I  am  of  the  same  opinion.  The  decree,  read  as  it 
was  intended  and  as  I  read  it,  does  not  in  any  respect 
interfere  with  the  power  of  the  company  or  its  directors 
to  make  such  bye-laws  or  reasonable  regulations  as  may 
be  required.  I  hope  and  believe  that  not  one  of  the 
directors  would,  as  an  individual,  or  for  the  sake  of  his 
private  interests,  have  been  capable  of  conduct  such  as 
that  which  the  directors,  associated  together  and  acting 
in  a  kind  of  corporate  capacity,  have  persuaded  them- 
selves not  to  be  inconsistent  with  fair  and  upright  deal- 
ing :  but  it  is,  at  least,  as  necessary  for  directors  as  for 
others  to  be  convinced,  and  to  act  upon  the  conviction, 
that  dishonesty  is  the  worst  policy. 


Appeal  dismissed  with  costs. 


690  CASES  IN  CHANCERY. 

1859. 


TeB.  M,  17.  LINDSAY  V.  GIBBS. 

March  I.       

Before  The     HTMllS  was  an  appeal  froro  an  order  of  flie  Master  of 
Justices  ^'^^  Rolls,  made  upon  the  hearing  o#  fhe  esuae  for 

H.,  the  owner  further  consideration,  and  upon  a  motion  to  vary  the 

of  a  ship  which  Chief  Clerk's  certificate. 

was  on  a  voy- 

ftffe  under  a 

charter-party,        The  material  facts  of  the  case  were  as  follows  : — In 

B'"in*']!^clm.  ^^^  ™^"^^  ^^  ^P^^^*  *^^**  ^'  ^'  ^(^^mo^d,  the  then 
ba-f  1854,  sole  owner  of  the  ship  Oenghis  Khan^  chartered  the 
on^hf  Jwd  ^'^'P  *^  Messrs.  Gihbs  &  Co.,  for  a  voyage  to  AustraUa, 
the  transfer  theoce  to  the  coast  of  Peru^  and  thence  borae  to  this 
inth^same  country,  with  a  cargo  of  guano  from  the  latter  place, 
month.  In  In  or  previous  to  the  month  of  November^  1854,  W.  P. 
he  gave  a'  Hammond  transferred  three-eighths  of  the  ship'  to  the 
charge  to  £.     Defendants  Briggs  and  others,  and  these  transfecs  were 

on  the  freight  ^•' 

Before  this  he  registered  in  that  month.  In  the  month  of  December, 
h^oibe^hl^  ^8^*'  ^-  ^-  Bammond  created  a  charge  upoa  the  home- 
in  the  ship  to  ward  freight,  from  the  coast  of  Peru  to  this  country,  in 
butth^  trans-  ^^vor  of  the  PlaintiflFs,  for  the  sum  of  4,000/.     The  Plain- 

fers  were  not     tiffs  gave  immediate  notice  of  their  charge  to  Messrs. 

registered  till      r^  -,T    o     r^        %         <••  <•  i      i  • 

January,  1855.  Gioos  &  Co ,  but  did  not  search  the  register,  and  it 

i.  gave  appeared  that  they  ha.d  not  any  notice  of  the  transfer  of 

charge  to  the  the  three-eighths  of  the  ship  to  the  Defendants  Briggs 
didnotsearch  *"^  Others.  Other  transfers  were  made  by  W,  P.  Sam- 
the  register  nor  mond  of  the  remaining  five-eighths  of  the  ship  to  the 
of  the  charges    other  Defendants,  and  these  latter  transfers  were  regis- 

in  the  owner-  tered 

ship  of  the 

ship,  and  none  of  the  transferees  from  H.  had  any  notice  of  L  *s  charge  until  afVer  the 
end  of  the  voyage.  In  Fehruarv^  1855,  the  snip's  brokeri,  by  the  authority  of  the 
owners,  insured  the  ship  and  freight,  and  on  the  termination  of  the  voyage  paid  the 
waces  of  the  captain  and  seamen. 

It  having  been  decided  that  B.  was  entitled  to  three-eighths  of  the  freight  and  L. 
to  the  remaining  five-eighths,  He/</,  that  as  against  L,  the  wages  of  the  captain  and 
seamen,  and  the  expenses  of  insurance,  must  be  allowed  as  deductions  from  the  gross 
freight 
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tered  id  the  months  of  January  and  Ftbrmarf,  18&5u  18fi9. 
In  the  month  of  Janmary^  1855,  Messrs.  Tkamp§om  & 
Co.  were  appointed  by  the  then  owners  to  be  the  ship's 
brokers.  In  Janmary  and  Pebruary^  1855,  they,  as  the 
ship  brokers,  effected  insurances  on  the  ship  and  freight, 
fiMT  the  homeward  voyage,  and  they  had  not  then,  nor,  as 
it  appeared,  had  any  of  the  owners  at  that  time,  any 
notice  of  the  Plaintiff^s  charge.  In  the  month  of  June^ 
1856,  the  ship  arrived  in  this  country,  and  Messrs. 
Thamptan  &  Co.,  as  brokers,  then  paid  the  wages  of  the 
captain  and  seamen.  The  bill  in  this  suit  having  been 
filed  by  the  Plaintiffs  for  the  purpose  of  enforcing  their 
charge  against  Messrs.  Gibbs  &  Co.  and  the  owners  of 
the  ship,  the  freight  was  paid  into  Court  by  Messrs. 
OibbB  &  Co.,  and  by  the  decree,  it  was  declared  (a) 
that  Messrs.  Briggs  were  entitled  to  twenty^four  sixty«- 
fourths  of  the  freight,  and  the  Plaintiffs  to  the  remaining 
forty  sixty^fourths,  and  the  following  accounts  were 
directed: — 

1 .  An  account  of  the  freight  earned  by  the  ship  under 
the  charter-party,  from  the  27th  day  oi  April,  1854,  the 
date  of  the  charter-party. 

S.  An  account  of  all  charges  and  expenses  properly 
incurred  by  and  on  behalf  of  the  ship  and  of  her  voyage, 
in  earning  the  freight  under  the  charter-party ;  and  in 
taking  the  accounts,  all  just  allowances  were  to  be  made, 
and  all  parties  were  to  have  credit  for  sums  paid  by  them, 
and  to  be  charged  with  sums  received  by  them  respec- 
tively. And  it  was  declared,  that  the  earnings  of  the 
ship  were  liable,  in  the  first  place,  to  make  good  and 
repay  what  should  be  found  due  in  taking  such  accounts, 
and  that  the  surplus  was  divisible  as  follows,  viz.  twenty- 
four 

(a)  22  &av.  522. 

Vol.  III.  Z  Z  DJ. 
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1869.  four  sixty-fourths  to  the  Defendants  Briggs  &  Co.,  and 

r^"  forty  sixty.fourths  to  the  Plaintiffs. 
L1ND8AT  "^        •' 


9. 


G1BB8.  rpj^g  Chief  Clerk  in  taking  the  accounts  directed  by 

fh^  decree  allowed  against  the  freight  the  premiums  on 
the  policies  effected  by  Messrs.  Thompson  &  Co.,  and 
the  wages  paid  by  them.  The  Plaintiffs  sought  by  their 
motion  to  vary  the  certificate,  by  disallowing  these  pay- 
ments, but  the  Master  of  the  Rolls,  by  the  order  under 
appeal,  refused  the  motion  with  costs,  and  ordered  distri- 
bution, in  conformity  with  the  declarations  in  the  original 
decree,  of  the  surplus,  after  deducting  the  charges  and 
expenses  allowed  by  the  Chief  Clerk  (a).  Upon  the 
hearing  of  the  appeal  some  doubts  were  suggested,  whe- 
ther the  terms  in  which  the  account  was  directed  by  the 
original  decree  might  not,  as  to  some  of  the  sums,  pre-  ' 
dude  the  Court  from  deciding  the  question  in  dispute 
according  to  the  real  merits  of  the  case,  and  in  order  to 
save  the  necessity  of  a  petition  to  rehear  the  original 
decree,  it  was  agreed  that  the  decree  should  in  this  re- 
spect be  considered  open. 

Mr.  Selwyn  and  Mr.  Hetherington  for  the  Appellants. 

As  regards  the  insurance  on  freight,  we  contend  that 
Hammond  having  assigned  the  freight,  could  not  give  to 
any  third  person  a  better  title  than  he  himself  had,  and 
therefore  could  not  encumber  the  freight  as  against  us. 
He,  therefore,  could  not  bind  us  by  directing  an  in- 
surance. He  retained  an  insurable  interest,  and  must  be 
taken  to  have  insured  for  his  own  purposes,  not  on  our 
behalf,  we  having  given  no  authority  for  that  purpose, 
and  not  wishing  for  an  insurance,  since,  as  is  well  known, 
large  shipowners  do  not  generally  insure.     Then  as  to 

the 

(a)  26  Bcav.  61. 
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the  insurance  on  the  ship,  a  part  owner  of  a  ship  cannot,  1859. 
ivithout  authority,  insure  the  ship  and  charge  the  ex- 
penses against  the  other  partners ;  Bell  v.  Humphries  (a); 
French  v.  Backhouse  ijb)  \  Abbott  on  Shipping  {c);  h 
fortiori,  an  owner  cannot  charge  insurance  of  the  ship 
against  us  who  have  no  interest  at  all  in  the  ship,  and 
are  not  benefited  by  its  being  insured.  As  to  the  wages, 
there  is  a  lien  on  the  ship  for  them,  and  why  are  they  to 
be  thrown  on  our  fund  ?  The  freight  is  payable  as  soon 
as  the  cargo  is  discharged ;  wages  are  not  payable,  nor 
capable  of  calculation,  till  the  ship  has  been  swept  and 
cleaned ;  they,  therefore,  cannot  properly  be  treated  as 
a  deduction  from  freight. 

Mr.  jR.  Palmer  and  Mr.  Cole,  for  Briggs  &  Co. 

That  wages  are  a  proper  subject  of  deduction  from  the 
freight  is  almost  too  clear  for  argument,  they  being  an 
expense  immediately  connected  with  it,  and  incurred  for 
the  sake  and  in  the  course  of  earning  it.  Then  as  to  the 
insurances :  the  authorities  referred  to  by  the  Plaintiffs 
do  not  touch  the  real  question.  Our  case  is  this : — That 
the  Plaintiffs  took  no  pains  to  ascertain  the  ownership 
of  the  ship,  which  they  easily  might  have  learnt,  and 
then  have  given  us  notice  of  their  claim,  as  they  ought  to 
have  done.  Instead  of  this,  they  allowed  us  to  go  on 
dealing  with  Hammond  and  the  other  transferees  of 
shares  in  the  ship,  as  being  the  only  persons  interested 
in  ship  and  freight  As  against  these  parties,  the  de- 
ductions clearly  must  be  allowed,  and  the  Plaintiffs  not 
having  given  notice  of  their  title,  cannot  be  in  any  better 
position  than  the  persons  with  whom  they  allowed  us  to 
deal  as  apparent  owners. 

They 

(a)  2  Stark,  345.  (6)  5  Bwrr.  2727. 

(c)  Page  73. 

Z  Z  2 
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1859.  They  referred  to  Green  y.  Brtffffi{a);    Ck^^. 

ting  (6) ;  Akxander  ?«  Bimms  (c)^  Hoidetntt^  v.  Sha> 
heli{d)\  RohtMbiiV.  Okadotd{e). 


Mr.  Druce  for  the  owners  of  the  renuuning  sbftret  m 
the  ship. 

Although  our  names  cRd  not  appear  on  llie  register 
at  the  time  when  the  charge  to  the  PlaintiA  whs  made, 
the  slightest  inquiry  would  have  informed  the  PlaintilK  of 
the  true  state  of  the  title.  They  made  no  inquiry,  and 
allowed  us  to  go  on  incurring  expenses  on  the  fiath 
of  their  being  paid  out  of  freight,  in  wbieh  we  were 
not  aware  that  they  had  an  inteinest  They  nras^ 
therefore,  allow  these  expenses  out  of  the  freight,  and  not 
throw  any  share  of  them  upon  the  ship  or  on  us  per- 
sonally. 

Mr.  Sdmyn  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Knight  BRtrcfi. 

M&rck  1.  This  case  is  reported  as  to  the  origtual  hearit^  (when 
the  decree  was  made)  in  the  2Snd  ?olume  of  Mr.  JSm- 
VQ1C9  ReparU  ;  and  as  to  the  motion  for  varying  tbe  cer- 
tificate with  the  bearing  on  further  consideration,  itt  the 
Jwristoi  S8tb  Avgusi,  1858(/).  Tht  order  made  on 
that  motion  and  the  hearing  on  further  oonaideralteo  is 
a  subject  of  the  present  appeal — was  originally  the  only 
saiyect  of  appeal ;  but  while  the  matter  was  in  argument 
before  us  the  counsel  on  each  side  agreed  that  ia  addi- 
tion the  original  decree,  so  far  as  the  terns  la  which  it 

described 

(a)  6  Hart,  395.  (d)  8  fi.  4*  C.  612. 

(6)  5  DtG.^  Sm.  110.  (e)  2  Bimg.  N.  C.  156. 

(c)  18  fieov.  80.  ij)  Now  reported,26  Ben.  51. 
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tbe  accwJDU  directed  by  it  and  the  deolaratioQ        IBSO. 
or  dirtctioa  cootaioed  ia  it  concerning  the  application  of     J^" 
the  cleaf  balaocA  on  those  accoimts,  are  ooocerned,  should  v. 

alaabe  considered  aa  under  rehearing,,  and  we  so  deal  ^<*^*^ 
vitb  tha  oiatter.  The  only  dispute  remaining  in  the  cause 
(besidea  tfae  question  of  costs)  is  whether  the  wages  of 
this  oaptain  and  crew  of  the  vessel  of  which  the  freight 
for  the  voyi^  under  discussion  is  in  controveray-^^their 
vages,  I  mean^  in  respect  of  that  voyage  out  and  homey 
and  the  payiventa  made  for  insuring  the  ship  and  freight 
W  respect  of  the  same  voyage,  ought  to  be  allowed  as 
charges  upon  the  freight  and  so  be  payable  out  of  it  ^  and, 
therefore^  according  to  the  Plaintifis'  proportion^  out  of 
their  share  of  it*  The  Plaintiffs  assert  tlie  negative  of 
thia  propoaition  ^  but,  I  think,  are  not  well  founded  in  the 
assertion  and  fail  upon  it.  That  they  are  wrong  as  to  the 
wagea  I  take  to  be  very  clear>  and>  indeed,  beyond  ra- 
tieoal  contraversy.  Thia  point  was  in  truth  all  but  con- 
ceded. And  with  regard  to  the  charges  for  insurance^  it 
is  established  by  the  evidence  that  if  the  PlaintiSs  had 
been  out  of  the  case  and  the  other  persona  interested  in 
the  matters  in  contention  had  been  the  only  persona  so 
uiterestedi  these  charges  must  have  been  allowed  againat 
the  freight  and  paid  out  of  it.  But  the  Plaintiffs'  title 
was  originally  and  has  remained  equitable  merely,  and  it 
does  not  appear  that  previously  to  the  termination  of  the 
homeward  voyage  any  one  of  the  owners  of  the  vessel 
(I  exclude,  of  course,  both  Mr.  Hammond  and  the 
assignees  under  his  bankruptcy)  had  any  notice  of  the 
assignment  under  which  the  Plaintiffs  claim,  had  any 
notice  of  their  title,  had  any  notice  that  any  person  be^ 
sides  Mr.  ffummond  and  the  Defendants  was  interested 
in  the  freight  The  counsel  in  the  cause  having  come  to 
the  agreement  that  I  have  stated,  I  am  of  opinion  that 
substantially  the  controversy  must  remain  settled  as  it 

was 
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was  at  the  Rolls  by  the  order,  the  only  original  sobject 
of  appeal; — that  the  decision  then  made  most  in  e&ct 
stand.  It  may  be  as  well  to  add  distinctly,  that  reasons 
suflScient  Tor  a  conclusion  against  the  Plaintifl^  as  to  the 
payments  for  insurance  are,  in  my  judgment,  to  be  fouod 
in  this : — That  the  insurances  in  question  (both  on  the 
ship  and  on  the  freight)  were  effected  not  only  without 
notice  of  the  Plaintiffs'  title,  but  were  also  efiected  boni 
fide  under  the  authority  of  the  owners  with  reference  to 
the  voyage  that  we  are  considering  and  in  connexion 
with  it,  and  were,  consistently  with  what  is  an  ordinary 
course  of  business  and  from  the  beginning,  intended  to 
fall,  in  point  of  expense,  on  the  freight;  so,  at  least,  I 
view  the  facts,  Mr.  Andersons  evidence  appearing  to 
me  decisive.  The  notices  served  by  the  Plaiutifis  on 
Messrs.  Gibbs  Sc  Co.,  the  freighters,  seem  to  me  not  for 
any  present  purpose  material.  My  opinion  is  also  against 
disturbing  what  has  been  done  by  the  Master  of  the 
Rolls  as  to  the  costs,  except  that  of  the  motion  before 
his  Honor  to  vary  the  certificate,  there  should,  I  think, 
be  no  costs  on  either  side, — an  alteration  which,  in  my 
judgment,  ought  not  to  affect  the  costs  of  the  appeal.  I 
conceive  that  the  whole  costs  of  the  appeal  should  be 
paid  by  the  Plaintiffs. 


T/te  Lord  Justice  Turner. 

I  am  of  opinion  that  the  order  of  the  Master  of  the 
Rolls  in  this  case  is  in  substance  right.  W,  JP.  Hammond^ 
before  he  assigned  the  freight  to  the  Plaintiffs,  had  trans- 
ferred twenty-four  sixty-fourths  of  the  ship  to  the  De- 
fendants Briggs  and  others  ;  and  of  course  twenty-four 
sixty-fourths  of  the  freight  had  passed  with  these  trans- 
fers. An  interest  in  the  nature  of  a  partnership  was  thus 
created  between  W.  P.  Hammond  and  the  Defendants 
Briggs  and  others ;  and  when  the  Plaintiffs  became  the 
assignees  of  the  freight  they  became  in  truth  the  assignees 

only 
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only  of  W.  P.  Hammond's  share  in  this  partnership  in-  1859. 
terest — the  forty  sixty-fourths  which  had  not  been  trans- 
ferred by  him.  Taking  thus  the  partnership  interest, 
the  Plaintiffs  must  of  course  take  it  subject  to  the  burthens 
of  the  partnership,  and  the  first  of  these  burthens  is  the 
payment  of  the  expenses  which  produce  the  income  of 
the  partnership-^the  wages  of  the  captain  and  seamen. 
I  feel  no  doubt,  therefore,  that  the  Plaintiffs  are  bound 
to  pay  their  proportion  of  the  wages.  Then  as  to  the 
insurances : — The  Plaintiffs  gave  no  notice  to  the  De- 
fendants Briggf  and  others  of  the  interest  which  they 
had  acquired  in  the  freight.  They  allowed  W,  P,  Ham- 
mond to  deal  with  those  Defendants  as  if  he  had  con- 
tinued to  be  the  sole  owner  not  only  of  his  shares  in  the 
ship  but  of  his  shares  in  the  freight,  and  these  insurances 
were  effected  on  his  authority  concurrently  with  the  au- 
thority of  those  Defendants.  Are  they,  then,  entitled  to 
throw  upon  those  Defendants  the  whole  burthen  of  the 
insurances  ?  I  think  that  they  are  not,  and  that  upon 
every  principle  of  equity  they  must  bear  their  proportion 
of  these  payments  also.  There  being  a  partnership  in- 
terest the  case  is  no  more  than  this : — A  partner  assigns 
his  interest  in  the  partnership,  gives  no  notice  of  the 
assignment  to  the  co-partners,  but  permits  the  partner- 
ship to  go  on  as  if  no  such  assignment  had  been  made, 
and  then  claims  the  share  of  the  partnership  profits  dis- 
charged of  the  liabilities  which  have  been  incurred.  I 
think  that  he  cannot  be  so  entitled.  Parties  who  stand 
by  without  asserting  their  rights,  and  allow  others  to 
incur  liabilities  which  they  might  not  have  incurred  if 
those  rights  had  been  asserted,  cannot,  I  apprehend,  after- 
wards set  up  those  rights  in  this  Court  to  the  prejudice 
of  those  by  whom  such  liabilities  have  been  incurred.  It 
was  argued  for  the  Plaintiffs  that  W.  P.  Hammond 
having  assigned  to  them  his  interest  in  the  freight  could 
not,  as  against  them,  afterwards  create  any  charge  upon 

it; 
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I860.       it  2  but  this  argument  is'  beside  the  poiot     It  deals 

^"^^  the  case  with  reference  merely  to  the  rights  of  W.  P. 

V.  HamnHmdt  without  regard  to  the  rights  of  the  other 

'^        partios  with  whom  the  question  really  arises.  The  Plain- 

ixfht  it  was  said,  did  not  know  of  the  interests  of  diose 

other  parties.    They  had  no  knowledge  of  the  transfer 

of  the  twenty*four  sixty-fourths  of  the  ship ;  but  tbrir 

ignorance,  in  this  respect,  arose  solely  from  their  own 

negligence  in  not  having  searched  the  register,  and  they 

can  be  in  no  better  position  than  they  would  hate  been 

if  they  had  made  the  search. 

The  Plaintiffs  also  relied  upon  the  cases  at  law,  that  a 
manfiging  owner  cannot  recover  for  insurance  against 
part  owners  who  have  not  authorised  It ;  but  this  case 
does  not  in  any  way  involve  that  point.  It  depends  upon 
wholly  different  considerations. 

It  was  further  urged  for  the  Plaintiffs  that  they  had 
given  notice  to  Oibbs  &  Co.,  from  whom  the  freight  was 
coming  due ;  but  the  interest  of  the  Defendants  JBriggi 
and  others  had  been  created  before  the  notice  was  given, 
and  the  Plaintiffs  had  the  means  of  knowing  and  ought 
to  have  known  it,  and  it  does  not  seem  to  me  that  the 
notice  can  do  away  with  the  effect  of  the  parties  having, 
by  the  negligence  of  the  Plaintiffs,  been  allowed  to  go  on 
as  if  no  assignment  of  the  freight  had  been  made.  1 
agree,  therefore,  in  substance  with  the  opinion  of  the 
Master  of  the  Rolls ;  but,  looking  to  tlie  terms  of  the 
decree,  I  think  there  was  ground  for  the  motion  to  vary 
the  certificate,  and  that  that  motion  ought  not  to  have 
been  refused  with  costs.  There  should,  I  think,  have 
been  no  costs  of  the  motion,  and  in  this  respect  I  think 
the  order  should  be  altered ;  but  this  does  not  affect  the 
substance  of  the  appeal,  and  the  coats  of  it  must,  I  think, 
be  paid  by  the  Plaintiffs  notwithstanding  this  variation. 
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CONTAINED  IN  THI8  VOLUME. 


ABATEMENT. 

See  Specific  Performance,  3. 

ACCOMMODATION  BILLS. 

See  Bankruptcy,  16,  17. 

ACCOUNT. 

See  Limitations,  Statute  of« 
Mortgage,  1. 

ACT  OF  BANKRUPTCY. 

See  Bankruptcy,  19. 

Solicitor  and  Client. 

ADJOURNMENT  SINE  DIE. 
See  Bankruptcy,  12. 

ADJUDICATION. 
See  Arranging  Debtor. 
Bankruptcy,  19. 

ADMINISTRATION* 

See  Practice,  2. 


ADVOWSON. 
See  Specific  p£RFORiiANCS>  3, 

AGENT. 
See  MisRipRESEiiTATioiry  1« 
Surety,  1. 

AGREEMENT. 
See  Misrepresentation,  1,  2» 
Specific  Performance. 

ANNEXING   PETITIONS  FOR 

ADJUDICATION. 

See  Bankruptcy^  1^  3» 

ANNUITY. 
See  Will,  1,  2,  S. 

ANNULLING. 

See  Arranging  Debtor,  3. 
Bankruptcy,  19,  20. 
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APPEAL. 

See  Infant,  1. 

Specific  Performance,  4. 

APPOINTMENT. 
See  Power. 

ARRANGING  DEBTOR. 

1.  In  iJi  &  13  Vict.  c.  106,  s.  224, 
relating  to  arrangements  by  deed, 
the  word  "creditors"  includes  those 
creditors  with  whom  the  arrange- 
ment has  been  entered  into;  and 
semble  also,  that,  in  general,  when 
the  debtors  are  a  partnership,  it 
means  separate  as  well  as  joint 
creditors. 

Where  a  deed  of  arrangement 
purporting  to  be  made  between 
the  members  of  a  firm  and  the  cre- 
ditors of  them,  or  of  some  or  one 
of  them,  was  not  shown  by  the  cer- 
tificate of  the  inspectors  to  have 
been  executed  by  six-sevenths  of 
the  separate  as  well  as  of  the  joint 
creditors: — Held^  that  the  Com- 
missioner had  rightly  declined  cer- 
tifying the  execution  of  the  deed. 

Whether  the  deed  ought  to  have 
been  executed  by  six-sevenths  of 
each  class  of  creditors,  queer e. 

A  case  may  exist  in  which  the 
Court,  though  not  satisfied  that  a 
deed  is  within  the  section,  may, 
nevertheless,  with  propriety  certify 
its  execution,  there  being  a  discre- 
tion in  such  a  case  to  be  exercised 
according  to  the  circumstances 
of  it. 

All  that  was  meant  to  be  said  in 
Exjmrte  Wilkes  (5  De  G.,  M.  ^  G. 


418"^  was,  that  the  property  must 
be  devoted  to  the  creditors,  not 
that  it  must  be  assigned  in  trust 
for  them. 

Observations  on  the  form  of  the 
particular  deed  before  the  Court. 
Ex  parte  Calvert,  In  re  Calvert,  p,  95 

2.  Where  an  inspectorship  deed,  si- 
milar to  that  set  out  in  Macnaught 
V.  Russell  (1  «.  4-  AT.  611),  had 
been  executed  by  six-sevenths  of 
the  creditors  of  a  firm  more  than 
three  months  before  the  service  of 
a  trader  debtor  summons  : — Held, 
that  there  was  sufficient  probability 
of  it  affording  a  good  defence  to 
the  demand  to  induce  the  Court  to 
abstain  from  requiring  the  debtors 
to  give  a  bond.  Ex  parte  Swayne, 
In  re  Swayne,  5S 

.3.  A  creditor  after  notice  of  a  peti- 
tion for  arrangement  may  proceed 
by  trader  debtor  summons,  but 
does  so  at  his  peril,  and  may  have 
to  pay  the  costs  of  annulling  an 
adjudication  obtained  by  him.  Ex 
parte  Arnold,  In  re  Arnold.       473 

4.  Where  by  the  terms  of  an  arrange- 
ment under  the  control  of  the 
Court,  in  pursuance  of  the  Bank- 
rupt Law  Consolidation  Act,  a 
composition  of  7s,  6d,  in  the  pound 
was  to  be  paid,  and  the  estate  of 
the  Petitioners  was  to  vest  in  the 
official  assignee  until  such  pay- 
ment, when  it  was  to  revest  in  the 
Petitioners  ; — Held,  that  the  ad  va- 
lorem fees  payable  under  the  54th 
section  of  the  Act  attached,  though 
the  revesting  took  effect,  the  com- 
position having  been  paid  without 
the    further   interposition   of   the 
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Court  or  the  official  assignee.    Ex 
parte  Fero,  In  re  Vero,     Page  379 

ASSIGNEES. 
See  Bankruptcy,  2,  3,  4. 

ASSIGNMENT. 

See  Trader  Debtor  Summons. 

ATTORNEY. 

See  Assignees. 

AWARD. 

See  Contract. 


BANKRUPTCY. 
1.  The  12  &  13  VicU  c.  106,  s.  98, 
providing  that,  after  a  petition  for 
adjudication  is  filed  against  one  or 
more  member  or  members  of  a 
firm,  any  petition  for  adjudication 
filed  against  any  other  member  or 
members  shall  be  prosecuted  in  the 
same  Court  as  the  first,  and  that 
the  estate  of  the  bankrupt  or  bank- 
rupts shall  vest  in  the  assignees 
under  the  first,  applies  to  a  case 
where  the  second  petition  is  against 
all  the  members  of  the  firm. 

Where,  under  this  section,  an 
order  of  annexation  had  been  made 
of  a  joint  to  a  prior  separate  peti- 
tion for  adjudication,  and  assignees 
had  been  chosen  under  the  sepa- 
rate adjudication,  joint  creditors  as 
well  as  separate  creditors  voting  in 
the  choice,  the  Court  of  Appeal 
refused  to  discharge  the  annexing 
order  or  to  annul  the  separate  in 
favor  of  the  joint  adjudication.  Ex 
parte  Green ,  In  re  Dales*  50 


2.  Where  the  solicitor  of  a  trader, 
declared  bankrupt  on  his  own  pe- 
tition, held  powers  of  attorney 
from  friendly  creditors  to  vote  at 
the  choice  of  assignees,  and  op- 
posed on  insufficient  grounds  a 
proof  which  would  have  turned 
the  choice,  and  carried  it  by  his 
powers  of  attorney,  another  proof 
having  been  also  omitted  to  be 
placed  on  the  proceedings : — 
Heldy  a  proper  case  for  setting 
aside  the  choice,  although  the  pro- 
ceedings had  advanced  nearly  as 
far  as  a  declaration  of  dividend. 
Ex  parte  Carter,  In  re  Robinson, 

Page  116 

3.  AAer  two  separate  adjudications 
of  bankruptcy  had  been  made 
against  two  partners  on  their  own 
petitions,  a  joint  adjudication  was 
obtained  against  both  on  the  peti- 
tion of  a  joint  creditor.  An  order 
of  the  district  Court,  consolidating 
the  separate  petitions  with  the 
joint  petition,  was  held  to  be  irre- 
gular, and  was  discharged,  and 
the  choice  of  assignees  under  it 
vacated.  Ex  parte  Haines,  In  re 
Powell.  58 

4.  Where  circumstances  are  brought 
to  the  attention  of  the  Court, 
raising  a  case  of  grave  suspicion 
as  to  the  conduct  of  an  assignee, 
it  is  the  duty  of  the  Court  to  in- 
stitute a  thorough  examination 
into  the  case,  although  the  com- 
plaint may  not  in  the  petition  be 
placed  on  its  true  ground.  Ex 
parte  Singlchurst,  In  re  Tristram, 

451 
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5,  A  Registrar  appointed  to  act  in 
the  place  of  a  Commissioner  under 
the  17  &  18  Fict.  c.  119,  9.  6»  has 
no  jurisdiction  af\er  the  Commis- 
sioner's death.  Ex  parte  Corhs, 
In  re  Palmer.  Page  484 

6*  In  1855  R,^  and  H.  as  his  surety, 
gave  to  G,  a  boad  for  2^000/.  R. 
gave  to  H.  by  way  of  indemnity  a 
warrant  of  attorney.  In  1858, 
G.»  without  the  knowledge  of  R., 
gave  up  the  bond  to  £f.,  and  re- 
ceived in  satisfaction  for  it  the 
promissory  note  of  H.  for  the  sum 
remainiog  due.  R.  at  the  same 
time  aaaigned  all  his  property  to 
£r.  in  satisfaction  of  the  liabilities 
under  which  H,  had  come  to  him. 

In  the  following  month  R,  became 
bankrupt,  and  the  warrant  of  at- 
torney and  the  assignment  became 
void  as  against  the  assignees : — 
HeU  that  the  dealings  between 
H,  and  G.  had  not  taken  away  the 
rights  of  H,  against  R,  and  that 
H.  having  paid  the  debt  was  enti- 
tled to  prove  against  R,'s  estate. 
Ex  parte  Aliens  In  re  Roberts. 

447 
7.  Two  partners,  acting  by  one  of 
them,  bought  goods,  and  after- 
wards the  vendor,  with  notice  of 
the  partnership,  brought  an  action 
and  recovered  judgment  against 
the  one  partner  alone,  and  issued 
execution,  which  was, however,  de- 
feated by  an  adjudication  of  bank- 
ruptcy against  him,  followed  by 
an  adjudication  against  his  part- 
ner : — Heldf  that  the  original  debt 
was  merged  in  the  judgment,  and 
that  there  could  be  no  proof  upon 
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it  againat   the  joint   aatalfl.    Ex 
part^HiggmMtlnrtTjfUrn  Page  33 

8.  Where  it  is  consistent  with  public 
justice  and  for  t^  interests  of  the 
creditors  that  the  baoknipts  should 
surrender,  an  order  will  be  made 
for  that  purpose,  although  the 
statutory  time  has  expired  and  the 
assigneea  object.  Ex  parte  Skel" 
totif  In  re  Skelton,  47 

9.  The  rule  against  double  proof 
refused  to  be  extended  to  a  case 
where  one  of  the  proofs  was  made 
under  a  decree  for  the  administra- 
tion of  the  trusts  of  a  deed  for  the 
benefit  of  creditors. 

The  ISdrdseetioRof  the  Bank- 
rupt I^w  Gonaolidation  Act,  env 
powering  the  CQimiiiaaioiier  to 
expunge  proof,  is  not  confined  to 
cases  where  new  evidence  is  ad- 
duced. Ex  park  Thornton^  In  re 
Jobsan.  454 

10.  Proof  admitted  on  an  acoeptaqce 
which  bad  been  in  blank  at  the 
date  of  the  bankruptcy  and  bad 
been  filled  up  afterwardau  Ex  parte 
Bartlett,  In  re  Hennett,  378 

1 1 .  Mortgagees  of  a  cargo  on  board 
a  ship  on  the  coast  of  j^ricjtk  sent 
no  notice  of  their  security  to  the 
captain  till  two  montba  after  the 
date  of  the  mortgage^  during  all 
which  time  and  more  the  ship  was 
lying  oflT  that  coast,  nor  was  any 
notice  received  by  the  captain  till 
after  the  mortgagor  had  become 
bankrupt: — Held^  thai  affidavits 
of  these  facts  and  of  their  having 
been  opporiuoitiea  of  earlier  com- 
munication with  tbe  vQsseli  con- 
stituted a  auSicient  primi.  facie 
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casA  Ibr  «n  application  ex  parte 
for  an  order  for  a  uAt  of  tlie  cargo, 
at  Mng  in  the  reputed  ownenihip 
of  the  bamknipt,  m\^  the  consent 
of  tlM  «ru^  owner,  according  to  the 
practice  adopted  in  Ex  parte  Hts- 
lop,  1  Dt  G,>  M.  ^  O.  477.  Ex 
pmU LueoM^ InreGi^fsr*  Page  113 

IS.  A  bankrupt  on  his  last  exami- 
nation stated  that  he  had  not  the 
means  of  verifying  the  first  item 
in  his  cash  account,  dated  about  a 
yewt  before  the  bankruptcy^  by  any 
oarlier  cash  Account^  although  he 
ooald  verify  it  by  other  means, 
and  stated  tluft  he  had  not  the 
weans  of  Ibmishing  any  better 
accounts.  The  Registrar  acting 
for  the  Comaaissioner  ^MJjourned 
the  Bankrupt's  examination  aine 
die,  mth  liberty  to  apply  to  the 
Court  again  t — Ordered  on  appeal, 
that  the  fiankrupt  should  be  at 
libetty  to  90  before  the  Commis- 
sioner,  and  give  such  ibrther  ex- 
planation of  his  accounts  as  he 
was  able.  Eu  partts  KiUy^  In  re 
RHey.  469 

id*  A  solicitor,  who  deibnds  an  ac- 
tion brought  against  him  by  a 
cliewt,  ought  to  be  able  to  show 
grounds  of  defence  not  merely 
available  at  law,  but  affording  a 
moral  justification  of  the  defence. 
A  solicitor  removed  by  certio- 
rari an  action  brought  against  him 
by  a  client  in  the  County  Court 
to  a  Dachy  Coart  of  Common 
I4eas,  and  it  appeared  that  he  had 
DO  good  defence*  On  judgment 
bekig  recovered  against  him  he 
was  adjudicated  bankrupt  on  his 
brother's  petition  : — HeU  that  his 


certificate  was  properly  suspended 
for  twelve  months.  Ex  patte 
Biackkur9(,  In  re  Blackhurst,  p.  ^9 

14.  Where  a  bankrupt  had  sold 
nnder  cost  price  goods  purchased 
on  credit)  and  this  course  of  deal- 
ing had  been  to  a  considerable 
extent  in  time  and  amount:^ 
Heidf  that  it  was  sufficient  evi- 
dence of  the  debts  being  con- 
tracted by  fraud,  and  that  the 
certificate  had  been  properly  re- 
fused. Ex  parte  Cohna»t  In  re 
Colman.  48 

1^.  Where  the  bankrupt  had  lost 
200/.  on  contracu  fiir  the  pur- 
chase of  railway  shares^  the  Court 
refuaed  to  distnrb  a  suspended 
certificate  with  protection,  al- 
though the  assignees  opposed  and 
appealed  from  the  order.  Whe- 
ther such  a  contract  is  an  offence 
within  the  Bankrupt  Law  Conso- 
lidation Act,  1849,  fucere?  Ex 
parte  Turner,  In  re  fFootL  46 

16.  Where  a  bankrupt  had  been  in 
the  habit  of  accepting  accomano- 
dation  bills  for  a  Scotch  firm, 
which  failed,  receiving  a  commis- 
sion of  one  per  cent,  on  svch  ac- 
ceptance : — Heid,  that  a  suspen- 
sion of  the  certificate  for  two 
years  was  not  too  severe  a  8en« 
tence.  Ex  parte  JVhite^  In  re 
While.  76 

17.  On  questions  of  bankrupts' cer- 
tificates cases  tainted  with  fVand  or 
dishonesty  are  to  be  carefully  dis- 
tinguished from  those  which  are 
affected  merely  by  extravagance 
carelessness  or  wildness  of  specu- 
lation. 

But  where  a  bankrupt  had  con- 
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traded  liabilities  when  hopelessly 
insolvent,  and  had  dealt  largely  in 
accommodation  bills,  and  bad  ob- 
tained a  bill  of  exchange  under 
circumstances  amounting  to  an  en- 
gagement not  to  negociate  it,  which 
he  had  nevertheless  done  ;  and  had 
moreover,  aiVer  a  meeting  of  his 
creditors,  at  which  it  was  under- 
stood that  he  was  not  to  deal  with 
his  estate,  given  to  one  of  them  a 
security  without  the  privity  of  the 
others : — Held,  that  the  Commis- 
sioner's sentence,  suspending  the 
certificate  for  three  years  without 
protection,  could  not  be  mitigated 
further  than  by  giving  protection 
after  an  imprisonment  of  two 
months.  Ex  parte  Brown,  In  re 
Brown.  Page  369 

18.  Where  an  adjudication  had  been 
made  on  the  bankrupts'  own  peti- 
tioUi  and  the  assets  had  not  pro- 
duced 150/.,  but  the  assignees 
represented  their  belief  to  be  that 
the  assets,  when  fully  realised, 
would  produce  that  amount,  and 
there  was  evidence  to  that  efTect, 
and  that  their  realisation  had  been 
delayed  for  the  benefit  of  th^ 
estate:— //e/rf,  that  the  non-reali- 
sation of  150/.  was  not  sufficient 
ground  for  delaying  the  certificate. 
Ex  parte  Slater^  In  re  Slater,  461 

19.  Property  stood  settled  in  trust 
for  H,  for  life,  with  a  limitation 
over  to  his  children  on  his  death 
or  bankruptcy.  On  23d  June,  1 857, 
H.  was  adjudged  bankrupt  on  his 
own  petition.  In  October,  1857, 
he  obtained  his  certificate.  In 
Aprils  1858,  a  creditor  of  ^.,  who 


had  before  the  bankruptcy  sued 
him  to  outlawry,  and  had  notice  of 
the  adjudication  at  the  time  of  its 
being  made,  presented  a  petition 
to  annul,  with  a  view  to  obtain  the 
benefit  of  //.'«  interest  in  the  set- 
tled property.  The  result  of  the 
evidence  was  that  the  bankruptcy 
had  not  been  concerted  in  order  to 
determine  H*8  life  interest,  but 
that  H*  had  made  himself  bank- 
rupt in  consequence  of  his  being 
under  arrest  for  debt  : — Held, 
that  no  case  of  fraud  being 
made  out  against  the  bankrupt, 
the  application  to  annul  was  too 
late,  and  that  the  settled  fund  must 
be  paid  over  to  the  children. 

Held,  also,  that  there  being  un- 
paid debts  which  became  due  when 
H.  was  a  trader,  the  adjudication, 
though  made  on  his  own  applica- 
tion, was  not  liable  to  be  annulled 
on  the  ground  that  he  had  not  for 
many  years  been  a  trader.  Ex 
parte  Adams,  In  re  Harvkes,    p.  70 

20.  Office  copies  of  proceedings  in 
a  bankruptcy  which  had  been  an- 
nulled ordered  to  be  delivered  to 
a  creditor  for  the  purpose  of  being 
used  by  him  on  a  trial  abroad.  Ex 
parte  Syhrandt,  In  re  Nevins,    487 

21.  It  is  in  general  inexpedient  to 
annex  to  a  certificate  of  conformity 
a  condition  requiring  any  payment 
to  be  made  in  respect  of  debts. 
Where,  therefore,  a  bankrupt, 
holding  a  situation  under  Govern- 
ment, at  a  small  salary,  and  carry- 
ing on  a  trade  which  was  entirely 
conducted  by  his  wife,  had  been 
induced  by  her  to  continue  it  too 
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long  aAer  it  became  a  losing  con- 
cern :  Heldy  that  the  certificate 
ought  not  to  have  been  made  con- 
ditional on  the  bankrupt  paying 
annually  out  of  his  salary  a  sum 
towards  payment  of  his  debts.  Ex 
parte  Harnden^  In  re  Harnden. 

Page  489 

See  Arranging  Debtor,  2, 
Infant. 

Landlord  and  Tenant. 
Limitations,  Statute  of. 
Mortgage,  4. 
Solicitor  and  Client. 

BANKRUPT    LAW    CONSOLI- 
DATION ACT. 
See  Arranging  Debtor. 

Trader  Debtor  Summons. 

BARON  AND  FEME. 
See  Infant,  2. 

BILL  OF  EXCHANGE. 

See  Bankruptcy,  10,  16, 17. 

BOND. 
See  Arranging  Debtor,  2. 


CANCELLATION. 

See  Mistake. 

CERTIFICATE. 
See  Arranging  Debtor,  1. 

CERTIFICATE   OF  CONFOR- 

MITY. 
JSee  Bankruptcy,  13,  14,  15,  16,  17, 
18,21. 


CHARGE. 

See  Mortgage,  4. 

CHILD. 

See  Will,  5. 

CHOICE. 

See  Assignees. 

Bankruptcy,  2, 3,  4. 

CHOSE  IN  ACTION. 

Debentures  under  the  common  seal 
of  a  Joint  Stock  Company  incor- 
porated under  7^8  Vict.  c.  110, 
were  given  to  P.  in  Jufy,  1854,  in 
pursuance  of  an  arrangement  made 
between  P.  and  the  chairman  of 
the  directors,  which  was  a  fraud 
on  the  company.  These  deben- 
tures were  afterwards  bought  by 
L,  in  the  market  in  the  ordinary 
course  of  business.  The  transfer 
to  Z.  was  registered  in  the  books 
of  the  Company,  and  interest  was 
paid  to  July,  1 855,  inclusive,  but 
the  matter  was  not  made  known  to 
the  shareholders  till  December  in 
that  year,  when  an  investigation  of 
the  affairs  of  the  Company  took 
place,  in  consequence  of  which  the 
directors  resigned,  and  the  further 
payment  of  interest  was  refused. 

Held,  that  L.,  though  a  purchaser 
bona  fide  for  value  without  notice, 
yet  being  only  the  purchaser  of  a 
chose  in  action  not  assignable  at 
law,  must  take  it  subject  to  the 
equities  attaching  to  it;  and  that, 
under  the  above  circumstances, 
neither  the  registration  nor  the 
payment  of  interest  had  the  effect 
of  a  confirmation  of  L.*s  title,  and 
that  he  ought  to  be  restrained  from 
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suing  at  law  apcm  the  debentures. 
Athenceum  Lift  Assurance  Society 
▼.  FooUy.  Page  294 

See  Trader  Debtor  Summons. 

CLIENT. 

See  Notice. 

COMMISSIONER. 
See  Bankruptcy,  5,  11. 

COMPANY. 
Se€  Chosb  in  Action. 
Joint  Stock  Company. 
Lanim   Clauses   Consolida- 
tion Act. 

Mli&BPRESBNTATION,  1. 

Policy. 

PuBUc  Company. 

COMPENSATION. 
Set  Spbcific  Pbeformancb,  3. 

COMPOSITION. 
5lrv  Abranoing  Debtor,  2. 

COMPOUND  INTEREST. 
iS'ce  Mortgage,  1. 

CONCERT. 
Set  Bankruptcy,  19. 

CONDITION. 
See  Bankruptcy,  21. 

CONDUCT  OF  SUIT. 
Set  Practice,  2. 

CONSOLIDATION. 
Sm  Bankruptcy,  3. 


CONSTRUCTION. 

See  Will,  1,  2,  4,  5,  6,  7. 

CONSTRUCTIVE  NOTICE. 

See  Notice. 

CONTINGENT  GIF1\ 

See  Will,  8. 

CONTRACT. 
Under  a  covenant  that  if  the  cove- 
nantor do  or  omit  a  certain  act,  he 
will  pay  to  the  covenantee  such 
damages  as  a  third  person  shall 
award,  there  is  (in  the  absence  of 
fraud)  DO  demand  at  law  or  in 
equity  unless  the  award  is  made. 

A  contract  for  the  performance 
of  works  contained  a  provision  that 
if  the  contractor  should  not,  ac- 
cording to  the  determination  of  the 
employers'  engineer,  exercise  such 
due  diligence  as  would  enable  the 
works  to  be  completed  according 
to  the  contract,  the  employers  might 
put  an  end  to  the  contract,  and  that 
the  contractor  should  be  paid  such 
sum  as  the  engineer  should  deter- 
mine to  have  been  reasonably 
earned  for  work  actually  done. 
The  contract  having  been  put  an 
end  to  under  this  provision,  the 
contractor  filed  a  bill  against  the 
employers  and  their  engineer,  com- 
plaining of  undue  delay  on  the  part 
of  the  latter  in  awarding  the  amount 
earned  by  the  contractor,  and  seek- 
ing payment  of  what  was  due  upon 
the  contract,  but  did  not  establish 
any  case  of  fraad  or  collosioii 
against  the  engineer : — HtU^  that 
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the  bill   was    properly  dismissed 
with  costs. 

There  is  no  difference  between 
Law  -  and  Equity  as  to  the  con- 
struction or  operation  of  such  an 
agreement.    Scoit  v.  Corporation  o/* 
Uverpool,  Page  334 

See  MlSREPaSSBNTATIOV. 

Specific  Performance,  2,  3. 

CONTRIBUTORY. 
See  Policy. 

Winding  up,  2. 

COSTS. 
Where  a  solicitor  by  arrangement 
with  his  client  retired  from  the 
conduct  of  the  suit,  and  another 
solicitor  conducted  it  thenceforth 
to  its  conclusion  : — Held,  on  there 
being  a  deficiency  in  the  fund  ap- 
plicable to  the  payment  of  costs, 
that  the  latter  solicitor  had  priority. 
Cormack  v.  Betsly.  157 

See  Arranoino  Debtor,  3. 

Policy. 

Practice,  1. 

Specific  Performance,  4. 

COVENANT. 

See  Contract. 
Deed. 

CREDITOR. 
See  Bankruptcy. 
Winding  up,  1. 


DEBENTURES. 
See  Chose  in  Action. 

DEBT. 
See  Trader  Debtor  Summons. 
Vx)l.  IlL 


DEBTOR  AND  CREDITOR. 
See  Arranoino  Debtor. 
Bankruptcy. 

DECREE. 
See  Enrolment. 
Practice,  1,  2. 

DEED. 
By  an  ante-nuptial  settlement,  re- 
citing that  the  husband  had  agreed 
to  secure  to  the  wife  af^er  his  de- 
cease an  annual  sum  or  rent-charge 
of  300/.  to  be  issuing  out  of  the 
hereditaments  thereinafter  charged 
therewith,  and  of  or  to  which  he 
was  entitled  or  seised  in  fee  simple, 
the  husband  granted  the  annual 
sum  or  rent-charge  of  300/.  to  the 
wife  in  case  she  should  survive 
him,  to  be  issuing  out  of  specified 
hereditaments  and  all  other  the  he- 
reditaments in  specified  parishes 
of  or  to  which  he  or  any  person  in 
trust  for  him  was  or  were  seised  or 
entitled  for  any  estate  of  inheritance 
at  law  or  in  equity,  and  he  cove- 
nanted that  it  should  be  lawful  for 
the  grantee,  when  the  rent-charge 
was  in  arrear,  to  distrain  on  the 
premises.  He  also  granted  and 
demised  the  premises  for  a  term 
to  secure  the  annuity.  Held,  re- 
versing the  decision  of  Vjce-Chan- 
cellor  IVood,  assisted  by  Barons 
Bramwell  and  Watson,  that  the 
terms  of  the  deed  amounted  to  a 
covenant  and  created  a  debt  pay- 
able out  of  the  husband's  personal 
assets.   Monypenny  v.  Monypenny, 

Page  572 
See  Fraudulent  Deed, 

Mistake. 

3  A  D.J. 
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DEED  OF  ARRANGEMENT. 
See  Arranoino  Debtor,  1,  2. 

DIRECTORS. 

5fe  Joint- Stock  Company,  1. 

Misrepresentation,  I. 

DOUBLE  PROOF. 
See  Bankruptcy,  9. 


EASEMENT. 
Set  Railway  Company,  1. 

ELECTION. 
Set  Landlord  and  Tenant. 

MlSRBPRESENTiTTION,  2. 

ENROLMENT. 
Where  no  misuke  or  surprise  was 
alleged  in  support  of  a  motioD  to 
inroU  a  decree  more  than  6ve 
years  after  its  date,  and  the  only 
ohjectof  the  application  appeared 
to  be  to  induce  the  House  of  Lords, 
upon  an  appeal  being  entered,  to 
suspend  the  Standing  Orders  and 
hear  an  appeal  from  another  de- 
cree in  the  same  cause  already  in- 
rolled  : — Held^  that  it  was  not  just 
and  expedient  under  the  6th  Order 
of  AMgusif  1 852,  to  accede  to  the 
application.  fVeilesIey  v.  IVelles- 
ley.  Page  164 

EQUITY. 
Set  Contract. 

EQUITY  OF  REDEMPTION. 
Set  Mortgage,  3. 


ESTATE  FOR  LIFE. 
See  Waste. 

EVIDENCE.      • 

See  Bankruptcy,  20. 

EXAMINATION. 
See  Bankruptcy,  12. 

EXECUTION. 
See  Power. 

EX  PARTE  APPLICATION. 
See  Bankruptcy,  11. 

EXPUNGING. 

See  Bankruptcy,  9. 
Infant,  1. 


FEES. 
See  Arranging  Debtor,  4. 

FEME  COVERTE. 
See  Infant,  2. 

FOLLOWING  FUND. 
See  Trustee. 

FORFEITURE. 
See  Specific  Performance,  2. 

FRAUD. 
See  Bankruptcy,  14. 
Fraudulent  Deed. 
Infant,  I. 
Mortgage,  4. 
Solicitor  and  Client. 

FRAUDULENT  BANKRUPTCY. 
See  Bankruptcy,  19. 
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FRAUDULENT  DEED. 

Two  ladies,  entitled  to  a  trust  fund 
which  had  been  improperly  lent 
by  the  trustees  to  J.  A,^  who  stood 
towards  those  ladies  in  loco  pa- 
rentis, were  induced  by  J,  ^.,  not 
long  after  their  coming  of  age,  to 
execute  releases  to  the  trustees, 
taking  from  him  a  security  for  the 
money,  which  security  was  known 
by  him  to  be  worthless.  No  direct 
communication  took  place  between 
the  ladies  and  the  trustees,  nor  did 
the  trustees  render  any  account 
to  them ;  but  the  ladies  were  re- 
presented in  the  transaction  by  G., 
a  solicitor,  who  was  known  to  the 
trustees  to  have  been  for  years  the 
confidential  adviser  of  J,  j4.,  and 
the  transaction  was  conducted  by 
G.  and  J.  A.^s  solicitors.  G,  was 
never,  in  fact,  authorized  by  the 
ladies  themselves  to  act  for  them, 
but  was  nominated  by  J,  A.^  and 
the  ladies  did  not  at  the  time  con- 
sider him  to  be  acting  for  them. 
Heldy  that  under  the  circumstances, 
the  trustees  could  not  avail  them- 
selves of  the  releases. 

Per  the  Lord  Justice  Turner :  It 
is  the  duty  of  trustees  to  see  that 
their  cestuis  que  trust  are  properly 
advised  as  to  their  rights ;  and 
where  trustees,  in  order  to  support 
a  release,  rely  on  the  ground  that 
their  cestuis  que  trust  were  advised 
by  an  independent  solicitor,  it  lies 
on  them  to  show  that  the  cestuis 
que  trust  did  authorize  an  inde- 
pendent solicitor  to  act  for  them. 

J.  A.  voluntarily  gave  to  his  sis- 
ters, in  1848,  a  mortgage  for  a  term 


of  200  years,  to  secure  an  antecedent 
debt.  The  sisters  allowed  him  to 
retain  the  title  deeds,  that  he  might 
give  security  on  the  estate  for 
another  debt,  for  which  he  was 
then  being  sued  by  L.  Shortly 
afterwards,  J.  A,  agreed,  in  writing, 
to  give  L.  a  mortgage  on  the  estate 
for  the  debt,  and  the  deeds,  in  pur- 
suance of  this  agreement,  were  de- 
posited with  G.  P.  and  B.,  the 
London  agents  of  /.  A.*s  solicitor, 
and  who  shortly  afterwards  be- 
came his  solicitors,  to  be  held  by 
them  for  the  purpose  of  giving 
effect  to  the  security.  J.  A.y  in 
1851,  made  a  mortgage  in  fee  to 
C,  who  had  no  notice  of  the  prior 
incumbrances,  and  G,  P.  and  D, 
handed  over  to  C.  the  title  deeds. 
In  1855,  the  sisters  made  a  sub- 
mortgage of  the  term  by  assign- 
ment. 

Heldf  that  the  mortgage  of  1848 
was  void  under  stat.  27  Eiiz.c,  4, as 
against  C,  who  therefore  took  the 
legal  fee  discharged  of  the  term ; 
that  C,  having  no  notice,  was  not 
affected  by  the  fraud  committed 
by  G.  P.  and  B.  in  parting  with 
the  title  deeds :  and  that,  having 
the  title  deeds,  and  having  acquired 
the  legal  estate  for  value  without 
notice,  he  was  entitled  to  priority 
over  the  sisters  and  their  assignee, 
and  over  the  equitable  security  of 
L. 

HeUi  also,  that  the  securities  of 
the  sisters  and  their  assignee  were 
void  as  against  L. 

L,  had  an  equitable  security, 
dated  in  1848.  C,  in  1850,  took  a 
3  A  2 
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]egal  mortgage  in  fee  of  the  same 
estate  without  notice.  In  Afay, 
1851,  the  estate  was  mortgaged  to 
IV.  and  A.  for  3,000/.,  and  in  August, 
1851,  to  R,  for  2,000/.  In  De- 
Cfmfter,  1851,  B.  and  B.  lent  6,000/. 
on  security  of  the  same  estate,  and 
in  this  transaction  their  solicitors 
received  notice  of  L.*f  security. 
In  September^  1 853,  P,  H,  took  a 
transfer  of  the  mortgages  to  C.  fF., 
and  A.  and  ft.,  without  any  notice 
of  L.'#  security,  hut  emplpyed  in 
the  transaction  the  solicitors  who 
liad  been  employed  by  B.  and  B, 
Held,  that  the  notice  received  by 
them  as  solicitors  for  fi.  and  B.,  in 
1851,  could  not  be  carried  on  so 
as  to  aiTect  P.  H.,  and  that  he  was 
entitled  to  tack  the  3,000/.  and 
2,000/.  to  his  first  mortgage.  Lloyd 
v.  Atlwood.  Page  614 

FRAUDULENT  PREFERENCE. 

See  Solicitor  and  Client. 

FREIGHT. 

See  Ship. 


GAMING. 

See  Bankruptcy,  15. 


HUSBAND  AND  WIFE. 
See  Infant,  2. 


INCUMBRANCE. 
See  Mortgage  2,  4. 
Notice. 


INDEMNITY. 
See  Bankruptcy,  5. 

INFANT. 

1.  Where  an  infant  had  obtained  a  loan 
on  a  representation,  which  he  knew 
to  be  false,  that  he  was  of  age : — 
HeU  that  a  proof  for  the  loan 
was  properly  admitted  in  bank- 
ruptcy. 

Where  an  ordinary  proof  had 
been  at  first  admitted  in  such  a 
case,  without  the  circumstances  of 
the  bankrupt's  infancy  and  of  the 
fraudulent  representation  having 
been  adverted  to :— //e/ti,  that  the 
question  ought  not  to  be  brought 
before  the  Court  of  Appeal  in  the 
first  instance,  on  appeal  from  an 
order  expunging  the  proof.  Unity 
Joint  Stock  Banking  Association^ 
Ex  parte,  In  re  King.         Page  63 

2.  A  ward  of  Court  married  imme- 
diately on  attaining  her  majority, 
on  the  footing  of  a  proposal  and 
of  articles  made  during  her  mi- 
nority, and  afterwards  applied, 
with  her  husband,  in  pursuance  of 
the  articles,  for  a  transfer  out  of 
Court  of  a  fund  belonging  to  the 
wife,  the  wife  offering  to  be  ex- 
amined and  to  consent  in  Court. 
The  Lords  Justices,  differing  in 
opinion  as  to  th^  propriety  of  a 
transfer  without  a  settlement,  an 
order  for  payment  of  the  dividends 
was  alone  made.  Biddks  ▼.  Jack- 
son, 544 

INJUNCTION. 

See  Chose  in  action. 
Public  Company. 
Railway  Company,  2. 
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INSOLVENT. 
A  debtor  who  had  been  discharged 
under  the  Insolvent  Debtors'  Act 
made  an  assignment  of  all  his 
interest  in  the  surplus  of  his 
assets  after  payment  of  his  debts, 
under  the  insolvency.  He  was 
afterwards  again  insolvent,  and 
was  discharged  under  the  Insol- 
vent Debtors'  Act,  Held,  that 
the  Court  of  Chancery  had  juris- 
diction to  decide  as  between  the 
Assignee  in  Insolvency  and  the 
assignee  of  the  surplus,  on  their 
respective  rights  to  the  surplus, 
and  a  declaration  was  made  ac- 
cordingly in  a  suit  instituted  by 
the  latter  against  the  former  as- 
signee, and  directing  that  the  latter 
should  be  at  liberty  to  apply  to 
the  Insolvent  Court  to  give  effect 
to  the  declaration,  and  that  the 
amount  received  on  such  application 
should  be  paid  to  the  credit  of  the 
chancery  suit.     Cook  v.  Sturgis, 

Page  506 
See  Limitations,  Statute  of. 

INSPECTORSHIP. 

See  Arranging  Debtor,  2, 

INSURANCE. 

See  Ship. 

INSURANCE  COMPANY. 
See  Policy. 

INTEREST. 
See  Mortgage,  1. 


ISSUE. 
See  Will,  5. 


JOINT  ADJUDICATION. 
See  Bankruptcy,  1. 

JOINT  DEBT. 
See  Bankruptcy,  7. 

JOINT  AND  SEPARATE  CRE- 
DITOR. 
See  Arranging  Debtor,  1. 

JOINT  AND  SEPARATE  DEBT. 
See  Bankruptcy,  S. 

JOINT  STOCK  COMPANY. 
1 .  The  M.  Company  was  incorporated 
under  *'  The  Joint  Stock  Com- 
panies Act,  1856,'*  as  a  limited 
Company,  for  the  purpose  of  con- 
veying passengers  and  luggage  in 
patent  omnibuses.  There  were 
no  special  articles  of  association. 
A  majority  of  more  than  three- 
fourths  in  number  and  value  of 
the  shareholders  present  at  a 
general  meeting  passed  a  special 
resolution,  empowering  the  direc- 
tors to  borrow  on  debentures  of 
the  Company  any  sums  not  ex- 
ceeding in  the  whole  a  certain 
amount.  Some  dissentient  share- 
holders filed  a  bill  on  behalf  of 
themselves  and  the  other  share- 
holders, except  the  directors,  to 
prevent  such  borrowing,  as  being 
ultr^  vires: — Held,  by  the  Lord 
Justice  Turner,  affirming  the  deci- 
sion    of    VicQ-Chancellor    Kin" 
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dersUy^  the  Lord  Justice  Kuighl 
Bruce  doubting,  that  such  borrow- 
ing was  an  act  for  which  a  special 
resolution  was  a  sufficient  autho- 
rity, and  that  the  injunction  ought 
to  be  refused.  Bryon  v.  Metrapo* 
Ulan  Saloon  Omnibut  Comp,  p.  1 23. 
2.  Shares  in  a  company  which  was 
in  the  course  of  formation  were 
allotted  to  an  applicant  whose 
apph'cation  was  merely  a  verbal 
request  to  a  director  to  obtain  the 
shares,  but  who  subsequently  paid 
the  deposit.  On  being  requested 
to  execute  the  deed  of  settlement 
the  allottee  refused  to  do  so.  The 
company  afterwards  obtained  an 
Act  of  Parliament,  and  in  the 
register  of  shareholders  made 
under  the  Act  the  name  of  the 
allottee,  omitting  however  his  first 
christian  name,  was  inserted  in 
the  register  as  a  shareholder  in 
respect  of  the  same  number  of 
shares  as  had  been  allotted  to  him, 
but  which  were  differently  num- 
bered, numbers  corresponding  to 
those  on  the  allotment  being  as- 
cribed in  the  new  register  to  ano- 
ther shareholder.  Hcldf  that  no 
written  agreement  to  take  shares 
was  necessary,  but  that  the  Ap- 
pellant had  become  liable  as  a 
contributory,  and  was  not  relieved 
from  his  liability  either  by  his 
refusal  to  execute  the  deed,  by 
the  change  in  the  numbers  of  the 
shares  ascribed  to  him,  or  by  the 
mistake  in  his  name.  In  re  Electric 
Telegraph  Company  of  Ireland, 
Cookney*8  Case,  170 

See  WiNDiHo  UP. 


JUDGMENT. 
See  Bankruptcy,  7. 

JURISDICTION. 
See  Bankruptcy,  5. 
Infant,  1. 
Insolvent. 
Trustee  Act. 


LANDLORD  AND  TENANT. 
An  agreement  for  a  lease  of  a  mill 
provided  that  the  machinery  on 
the  mill  at  the  commencement  and 
expiration  of  the  tenancy  should  be 
valued,  and  the  increase  or  dimi- 
nution in  value  paid  by  the  lessor 
or  lessee,  as  the  case  might  be. 
The  lessee  became  bankrupt,  hav- 
ing improved  the  machinery.  The 
assignees  elected  not  to  continue 
the  tenancy,  and  the  value  of  the 
improvements  was  ascertained  : — 
Ileldf  that  against  this  amount  the 
landlord  might  set  off*  the  rent  and 
also  a  demand  for  goods  sold  and 
delivered.  Ex  parte  Hope,  In  re 
Hanson,  Page  92 

LANDOWNER. 

See  Lands  Clauses  Consolidation 
Act. 

LANDS    CLAUSES    CONSOLI- 
DATION ACT. 

Where  expenses  had  been  incurred 
by  a  tenant  for  life  under  a  will 
in  re-instating  structures  on  a 
portion  of  the  devised  property, 
in    conformity  with   the   require- 
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ments  of  the  Metropolitan  Build- 
ing Act,  which  authorizes  the  Com- 
missioners to  sell  the  structures  if 
the  owner  refuses  or  neglects  to 
pay  the  expenses  of  reinstatement : 
—Held,  that  these  expenses  con- 
stituted a  charge  on  the  property, 
and  that  their  repayment  was  a 
proper  application  of  the  proceeds 
of  other  lands  devised  to  the  same 
uses,  and  taken  under  the  Lands 
Clauses  Consolidation  Act.  Ex 
parte  Davis.  Page  144 

See  Public  Company. 

Railway  Company,  2. 

LAST  EXAMINATION. 
See  Bankruptcy,  12. 

LEASE. 

See  Specific  Performance,  2,  4. 

LEGACY. 

See  Will,  1,  5,  4,  7,  8, 

LENGTH  OF  TIME. 
See  Limitations,  Statute  of. 

LESSOR  AND  LEASE. 
See  Specific  Performance,  2,  4. 

LICENSE. 
See  Railway  Company,  1. 

LIEU. 

See  Costs. 
Ship. 
Surety,  2. 

LIFE. 
See  Waste. 


LIMITATIONS,  STATUTE  OF. 

A  cestui  que  trust  of  real  estate  un- 
der a  will  was  discharged  in  1825, 
under  the  Insolvent  Act,  but  omit- 
ted the  estate  from  his  schedule. 
In  1331  he  became  bankrupt,  and 
his  assignee  in  bankruptcy  took  a 
conveyance  of  the  legal  estate  from 
the  trustee  in  trust  for  the  credi- 
tors under  the  bankruptcy : — Held, 
that  it  thereby  became  vested  in 
him  upon  an  express  trusty  viz., 
that  declared  by  the  will,  the  bene- 
fit of  which  belonged  to  the  credi- 
tors under  the  insolvency,  and  that 
on  a  bill  being  filed  by  the  assignee 
in  insolvency  in  1853,  the  Statute 
of  Limitations  aflbrded  no  defence 
to  the  recovery  of  the  estate  or  the 
mesne  profits. 

It  appearing  that  the  assignee  in 
bankruptcy  had  entered  into  the 
receipt  of  the  rents  with  notice  of 
the  insolvency,  and  had  acted  in 
defiance  of  the  title  under  it: — 
Held,  not  a  case  for  limiting  the 
time  from  which  the  account  was 
to  be  taken.  Sturgis  v.  Morse,  p.  1 

LUNACY. 
Form  of  order  under  the  Lunacy  Re- 
gulation Act  executing  a  power 
vested  in  a  lunatic.      In  re  BoW' 
mer,  658 

See  Trustee  Act. 


MACHINERY. 
See  Landlord  and  Tenant. 

MARRIED  WOMAN. 
See  Infant,  2. 
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MERGER  OF  DEBT. 
See  Bankruptcy,  7. 

MESNE  PROFITS. 
See  LiiiiTATioNSy  Statute  ov. 

MINORITY. 

See  Will,  6. 

MISCONDUCT. 

See  Bankruptcy,  4. 

MISREPRESENTATION. 
1.  The  deed  of  settlement  of  a 
banking  company  provided  that 
shares  might  be  transferred  with 
the  consent  of  the  directors,  but 
that  the  transfers  should  be  regis- 
tered, and  that  an  indorsement  of 
the  registry  should  be  made  on 
the  deed  of  transfer,  and  should 
be  sufficient  evidence  of  the  di- 
rectors* consent.  A  shareholder 
placed  his  shares  in  the  hands  of  a 
broker,  and  they  were  sold  nomi- 
nally to  the  solicitor  of  the  Com- 
pany, but  really  (though  without 
the  knowledge  of  the  shareholder) 
to  the  Company  itself,  the  pur- 
chase-money being  paid  out  of 
the  Company's  funds,  and  the  sub- 
sequent dividends  being  carried 
to  their  credft: — Held,  that  al- 
though there  was  no  indorsement 
on  the  transfer  to  the  solicitor,  the 
directors'  consent  was  sufficiently 
proved,  and  that  on  the  Company 
being  wound  up  the  vendor  ought 
not  to  be  placed  on  the  list  of 
contributories  as  a  present  share- 
holder. 

The  vendor  had  been  induced 
to  take  the   shares   by  false  and 


fraudulent  representations  as  to 
the  position  of  the  Company. 
These  representations  were  partly 
made  by  one  of  the  directors,  and 
were  partly  contained  in  a  report 
which  was  made  by  the  directors 
to  the  Company,  and  approved  at 
an  annual  meeting,  and  afterwards 
embodied  in  a  circular  issued  by 
the  directors  inviting  subscriptions 
for  new  shares  :—//e/d,  that  the 
Con^any  could  not  be  considered 
to  have  authorized  such  a  use  of 
the  report,  nor  to  be  answerable 
for  the  misrepresentations  con- 
tained in  it,  and  that  whether  they 
could  or  not,  the  vendor  having 
had  the  means  of  discovering  the 
fraud,  and  having  taken  no  step 
to  repudiate  the  contract  before 
the  winding-up  of  the  Company, 
but  having  received  dividends  on, 
and  made  a  transfer  of  the  shares, 
was  not  entitled  to  be  relieved 
from  the  contract,  but  must  be 
held  to  have  been  a  shareholder 
down  to  the  time  of  the  transfer. 

Semble,  by  the  Lord  Chancellor 
and  Lord  Justice  Turner,  that  if 
the  representations  contained  in 
the  circular  could  have  been  con- 
sidered those  of  the  Company,  the 
circumstance,  of  their  having  been 
only  some  of  the  representations 
on  which  the  vendor  acted,  would 
not  have  defeated  his  right  to  re- 
lief; the  burden  of  proving  that 
one  of  several  misrepresentations 
which  led  to  a  contract  was  not  a 
material  inducement  to  enter  into 
it  being  on  the  p&rty  who  has  made 
such  misrepresentations. 
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Semble,  by  the  Lord  Chancellor, 
that  representations  made  by  di- 
rectors to  the  Company  fraudu- 
lently, for  the  purpose  of  en- 
hancing the  value  of  the  stock, 
cannot  be  regarded  as  representa- 
tions of  the  Company  itself. 

Sembltf  by  Lord  Justice  Turner, 
that  if  the  directors  of  a  company, 
in  the  course  of  managing  its 
afllairs,  make  false  and  fraudulent 
representations,  whereby  strangers 
are  misled  to  their  injury,  the 
shareholders  are  responsible,  and 
that  the  Company  cannot  maintain 
a  claim  for  contribution  against 
persons  who  by  such  representa- 
tions are  induced  to  take  shares. 

Observations  upon  Bumes  v. 
Pennell,  %  H.  of  Lords  Ca.  497 ; 
Natioiial  Exchange  Company  of 
GUugon  y.  Drew,  2  Macq,  103; 
Deposit  and  General  Life  Assu" 
ranee  Company  v.  Ayscough,  6  Ell. 
4*  Bl.  761,  and  BrockmelCs  Case, 
4  Drew,  205.  NicoVs  Case,  In  re 
Royal  British  Bank.  Page  387 
2.  B.  and  W.,  who  were  partners  in 
a  bank,  agreed  to  take  R.  into 
partnership  with  them.  W.,  who 
took  no  actual  part  in  the  busi- 
ness, and  was  known  to  R.  not  to 
do  so,  joined  with  D,  in  producing 
to  R.  during  the  negociation,  as  a 
true  account  of  the  affairs  of  the 
hanky  a  paper  stating  the  amount 
in  which  it  was  indebted  to  cus- 
tomers to  be  11,000/.,  the  amount 
being  in  fact  26,000/.  R.  entered 
into  the  partnership  without  exa- 
mining the  books,  and  continued 
in  it  for  four  years,  taking  no  part 
in  the  business,  and  never  exa- 


mining the  books.  At  the  end  of 
that  time  the  bank  turned  out  to 
be  insolvent*  R.  then  filed  a  bill 
against  B.  and  the  executors  of 
W.,  asking  to  have  the  agreement 
for  partnership  rescinded,  and  to 
have  an  indemnity  against  the 
debts  of  the  concern. 

Held,  that  the  delivery  of  the 
paper  to  A.  as  a  true  account  of 
tlie  state  of  the  bank  was  such  a 
misrepresentation  as  entitled  R,  to 
have  the  contract  rescinded. 

Held,  that  the  case  as  regarded 
W.  was  not  varied  by  the  facts 
that  W.  took  no  part  in  the  affairs 
of  the  bank,  and  was  known  by 
R.  not  to  do  so,  and  did  not 
know  the  representation  to  be  un- 
true. 

Held  also,  that  R.*9  having 
brought  an  action  against  B.  and 
W.  for  the  misrepresentation,  and 
recovered  damages  against  B.,  did 
not  take  away  his  right  against 
W.^s  estate. 

Where  a  person  has  been  in- 
duced to  enter  into  a  contract  by 
a  material  misrepresentation  of  the 
other  party,  he  is  entitled  to  have 
the  contract  set  aside,  and  not 
merely  to  have  the  representation 
made  good. 

Held,  that  the  lapae  of  time  was 
no  bar  to  the  Plaintiff;  for  that 
although  he  had  means  of  ascer- 
taining the  representation  to  be 
untrue,  he  was  entitled  as  between 
him  and  the  persons  who  made  it  to 
believe  it  to  be  true,  and  was  not 
bound  to  make  inquiry  until  there 
was  something  to  raise  suspicion. 
Rawlins  v.  Jf'ickham.       Page  304 
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MISTAKE. 
Where  the  heir  at  law  of  a  share- 
holder in  a  Company,  the  shares 
in  which  were  personal  estate,  be- 
ing ignorant  of  that  circumstance, 
and  supposing  himself  to  be  liable 
in  respect  of  the  ancestor's  shares, 
executed  a  deed  of  indemnity  to 
the  trustees  of  the  Company:  — 
Held,  that  he  was  entitled  in 
equity  to  have  his  execution  of 
the  deed  cancelled,  as  liaving  been 
obtained  under  a  mistake  of  fact 
and  law.  Broughton  v.  HuU,  p.  501 

MORTGAGE. 

1.  A  decree  for  redemption  having 
been  made  against  a  mortgagee  in 
possession,  without  directing  an- 
nual rests  :—Held,  that  a  direction 
to  take  the  account  with  rests 
could  not  be  made  in  chambers 
under  15  &  16  Fid.  c.  86,  s.  54, 
or  under  the  20th  of  the  General 
Orders  of  16ih  October,  1852. 

Per  the  Lord  Justice  Turner, 
SembU,  that  an  account  will  not 
be  directed  with  rests  against  a 
mortgagee  in  possession,  except 
in  the  case  of  no  arrear  of  interest 
having  been  due  when  he  took 
possession.  Nelson  v.  Booth,     1 1 9 

2.  Where  there  is  a  mortgage  for 
present  and  future  advances,  and 
a  subsequent  mortgage  of  the 
same  description,  further  advances 
made  by  the  prior  mortgagee,  with 
notice  of  the  subsequent  mortgage, 
have  no  priority  over  antecedent 
advances  made  by  the  subsequent 
mortgagee.      Gordon  v.    Graliam, 


2  Eq,  Ca,  Ahr.  overruled.     Roll 
V.  Hopkinson.  Page  1 77 

3.  A  husband  and  wife  mortgaged 
by   feoffment    and   fine  land    of 
which  they  were  tenants  by  en- 
tireties in  fee  simple,  and  by  the 
proviso  for  redemption   the  land 
was  to  be  reconveyed  to  the  hus- 
band and  wife  and  their  heirs,  or 
to  such  other  persons  or  person, 
and  for  such  intents  and  purposes 
as  the  husband  and  wife  or  the 
survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  should 
nominate,  direct  or  appoint.     By 
a  reconveyance,  executed  by  the 
mortgagee  .and   by   the   husband 
and  wife,  on  the  mortgage  debt 
being  paid  off,  the  mortgagee,  by 
the  direction  and  appointment  of 
the  mortgagor  and  his  wife,  re- 
leased, and  the  husband  and  wife 
appointed  and  released  the  pre- 
mises to  the  use  of  the  wife  for 
life^  with  remainder  to  the  use  of 
the  husband  for  life,  with  remain- 
der to  uses  in  favorof  their  daugh- 
ter and  her  children.     Af^er  the 
death   of   the   wife   the   husband 
conveyed  the  property  to  a  pur- 
chaser for  value  : — Held,  that  the 
mortgage  sufficiently  indicated  an 
intention  to  change  or  modify  the 
wife's  estate,  for  the  purpose  of 
enabling  her    to    deal   with    the 
equity   of  redemption   without  a 
fine,  and  that  her  concurrence  in 
the  settlement  made   by  the   re- 
conveyance was  a  sufficient  con- 
sideration  to   sustain   the  settle- 
ment against  the  subsequent  pur- 
chaser.    Atkinson  v.  Smith.      186 
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4. 'A  solicitor  paid  off  with  his  own 
money  a  mortgage  deht  on  a  client's 
property,  which  was  thereupon  re- 
conveyed  to  the  client.  The  solicitor 
took  the  title  deeds  by  way  of  equit- 
able mortgage  with  a  written  me- 
morandum. Afterwards  he  induced 
another  client  to  advance  a  smaller 
sum  on  a  proposed  mortgage  of  the 
property.  The  money  was  paid  to 
the  solicitor  by  the  second  client, 
and  a  mortgage  was  prepared  for 
execution  by  the  first  client,  who, 
however,  never  executed  it,  nor 
was  aware  of  the  intended  security. 
The  title  deeds  were  kept  by  the 
solicitor  apart  from  other  deeds  of 
the  mortgagor,  but  were  not  placed 
in  any  box  of  the  proposed  mort- 
gagee. On  the  solicitor  becoming 
bankrupt,  Held,  that  the  second 
client  had  a  valid  security  on  the 
property  as  against  the  assignees, 
and  the  property  having  been  sold 
by  arrangement,  Held,  that  he  was 
entitled  to  be  paid  his  principal  and 
interest  and  costs  in  priority  to  any 
claim  on  the  part  of  the  assignees 
and  in  respect  of  the  residue  of  the 
sum  secured.  Ex  parte  H'trtzell, 
In  re  Every,  Page  464 

See  Notice. 

NOTICE. 
The  circumstances  of  a  mortgagor 
being  a  solicitor,  and  preparing  the 
mortgage  deed,  and  of  the  mort- 
gagee employing  no  other  solicitor, 
are  not  sufficient  to  constitute  the 
former  the  solicitor  of  the  latter, 
so  as  to  affect  him  with  notice  of 
an  incumbrance  known  to  the  so- 
licitor. 


Notice  to  a  solicitor  is  actual 
notice  to  his  client. 

Where  a  honk  fide  inquiry  is 
made  for  title  deeds  on  a  mortgage 
or  purchase,  and  a  reasonable  ex- 
cuse is  made  for  their  not  being 
forthcoming,  their  absence  does  not 
affect  the  purchaser  or  mortgagee 
with  constructive  notice  of  an  in- 
cumbrance created  by  the  deposit 
of  them.  Espin  ▼.  Pembertant  p.  547 
See  Bankruptcy,  11. 
Fraudulent  Deed. 
Ship. 

Surety,  1. 
Trustee. 

NUDUM  PACTUM. 
See  Specific  Performance,  It 


OFFICE  FEES. 
See  Arranging  Debtor,  4. 

OFFICER  OF  COURT. 
See  Bankruptcy,  4. 

ORDER. 
See  Enrolment* 

ORDER  AND  DISPOSITION, 
See  Bankruptcy^  !!• 

ORDER  FOR  SALE, 
See  Bankruptcy,  11. 


PARLIAMENTARY    QUALIFI- 

CATION. 

See  Surety,  1. 
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PARTNERSHIP. 
See  ARKANoiNa  Debtor,  1. 
Bankruptcy,  1^  3,  7. 

PATENT. 
Unless  a  patent  is  clearly  bad,  the 
Lord  Chancellor  will  not  refuse  to 
seal  it,  as  the  effect  of  such  re- 
fusal, if  erroneous,  would  be  irre- 
mediable, whereas  the  sealing  of  a 
bad  patent  leaves  every  one  at 
liberty  to  dispute  it.  In  re  Spencers 
Patent.  Page  523 

PETITION. 

See  Bankruptcy,  4,  18. 

Winding  up,  1. 

PETITION  FOR  JOINT  ADJU- 
DICATION. 

See  Bankruptcy,  3. 

PETITIONING  CREDITOR. 
See  Arranging  Debtor,  2. 

POLICY. 
A  policy  of  assurance  granted  by  the 
A,  Company,  provided  that  tlie 
capital  slock  of  1 00,000/.,  and  other 
the  property  of  the  company  re- 
maining at  the  time  of  the  claim 
unapplied  and  inapplicable  to  prior 
claims,  should  alone  be  liable  to 
pay  the  sum  assured,  and  that  no 
shareholder  should  be  liable  be- 
yond the  amount  unpaid  of  his 
shares  in  the  capital  stock.  Not 
more  than  49,000/.  out  of  the 
100,000/.  was  ever  subscribed  for. 
The  life  having  dropped,  the  as- 
sured  claimed    the   sum    payable 


under  the  policy;  and  an  order 
having  been  made  for  winding  up 
the  company,  a  claim  for  the 
amount  was  carried  Id  and  disal- 
lowed, upon  which  the  assured 
sued  the  official  manager  at  law, 
and  obtained  judgment,  the  jury 
finding  that  there  was  sufficient 
property  of  the  company  applicable 
to  pay  the  demand. 

Held^  that  by  the  special  con- 
tract contained  in  the  policy,  the 
liability  of  the  individual  share- 
holders was  effectually  limited  to 
the  amount  remaining  unpaid  on 
their  respective  shares,  and  that 
they  could  not  be  made  further 
liable,  either  on  the  ground  that 
the  policy  contained  an  engage- 
ment that  the  property  of  the  com- 
pany should  be  applied  in  due 
course  in  payment  of  the  sum  as- 
sured by  the  policy  and  that  the 
judgment  established  the  existence 
of  capital  sufficient  to  pay  it ;  or  on 
the  ground  that  the  policy  con- 
tained an  untrue  representation 
that  the  capital  was  100,000/., 
which  representation  the  persons 
making  it  were  bound  to  make 
good ;  or  on  the  ground  that  the 
official  manager  represented  the 
shareholders  in  the  action. 

The  costs  of  the  action  were, 
however,  allowed  as  a  general  debt 
against  the  contributories,  on  the 
ground  that  they  were  part  of  the 
necessary  expenses  of  the  wind- 
ing-up. In  re  Athen€Bum  Life  As- 
surance  Society^  Ex  parte  Prince  of 
Wales  and  Educational  Assurance 
Society,  Page  660 


INDEX  TO  THE  PRINCIPAL  MATTERS, 


719 


POWER. 
By  a  settlement  leaseholds  were  li- 
mited in  trust  for  a  wife  for  life, 
with  remainder  as  her  husband 
should  appoint,  with  remainders 
over.  The  husband  by  will  made 
a  general  residuary  bequest  to  the 
wife,  but  subject  as  to  such  pro- 
perty as  was  comprised  in  the  set- 
tlement, which  he  thereby  ratified 
and  confirmed  in  all  respects,  to 
the  trusts  thereof: — HeUty  that  the 
will  was  an  execution  of  the  power. 
HiUchint  v.  Otborne,       Page  142 

PRACTICE. 

1.  Where  the  PlaintiflTs  costs  of  two 
motions  were  reserved  to  the  hear- 
ingy  and  were  then  by  mistake 
omitted  to  be  provided  for  by  the 
decree,  which  had  been  enrolled, 
the  Court  on  petition  made  a  se- 
parate order  for  their  payment. 
yifiey  V.  Chaplain.  £82 

2.  A  residuary  legatee,  after  mort- 
gaging his  share  and  taking  the 
benefit  of  the  Insolvent  Debtors' 
Act,  obtained  the  usual  order  for 
administration  on  a  summons  not 
disclosing  the  above  facts.  The 
mortgagee  afterwards  brought  them 
to  the  attention  of  the  chief  clerk, 
whereupon  proceedings  in  the  suit 
were  stayed,  and  the  mortgagee 
filed  a  bill  for  administration.  An 
order  was  then  obtained  in  the 
summons-suit,  giving  the  conduct 
of  it  to  another  legatee,  and  making 
the  provisional  assignee  under  the 
insolvency  a  party.  Notice  of  this 
order  was  given  to  the  mortgagee, 
who    nevertheless  continued    his 


own  suit: — Held,  that  he  ought 
not  to  have  done  so,  and  an  order 
staying  further  proceedings  in  it 
was  affirmed  on  appeal,  ff^hitting- 
ton  V.  Edwards.  Page  248 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PRIORITY. 
See  Mortgage,  2. 
Notice. 

PROCEEDINGS. 
See  Bankruptcy,  20. 

PROOF. 
See  Bankruptcy,  6,  7,  9, 10. 
Infant,  1. 

PUBLIC  COMPANY. 
Where  there  has  been  an  excess  of 
the  statutory  powers  granted  to  a 
company,  but  no  injury  has  been 
occasioned  to  any  individual,  and 
there  is  none  which  is  imminent  or 
of  irreparable  consequence,  the 
Attorney-General  alone  can  obtain 
an  injunction  to  restrain  the  exor* 
bitance. 

There  is  a  presumption  of  inten- 
tion that  the  plans  and  sections  re- 
ferred to  in  an  Act  conferring  pow- 
ers over  the  property  of  individuals 
should  be  adhered  to. 

An  occasional  flooding  of  lands, 
caused  by  a  proper  exeeulion  of 
parliamentary  powers,  is  whhin  the 
68th  section  of  the  Lands  Clatises 
Act. 

Effect  of  delay  on  suit  for  injunc- 
tion. 9Var€  T.  RegenVi  CtmalCom' 
pany.  212 
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See  Chose  in  Action. 
Joint-Stock  Company. 
Lands   Clauses   Consolida- 
tion Act. 
Misrepresentation,  1. 
Policy. 

PURCHASER. 

See  Trustee. 


QUALIFICATION. 
See  Surety,  1. 

RAILWAY  COMPANY. 
1 .  By  a  clause  in  a  railway  act  (similar 
to  the  76th  section  of  the  Railway 
Clauses  Consolidation  Act),  owners 
or  occupiers  of  land  adjoining  or 
near  the  railway  might  lay  down 
or  extend  on  their  own  lands,  or 
on  lands  on  the  sides  thereof  be- 
longing to  the  company,  any  col- 
lateral or  continuous  branch  from 
such   lands  to  communicate  with 
the   railway   for    the   purpose   of 
bringing  carriages  upon  or  across 
the   same;   but  all    the  openings 
and  communications  for  that  pur- 
pose  were   to   be  made  at  such 
places  as  might,  so  far  as  practi- 
cable, be  most  convenient  to  all  the 
parties  interested,  and  so  as  not  to 
endanger   the   safety   of   persons 
travelling  on  the  railway,  and  in 
case  of  diflference  as  to  the  proper 
places  for  the  openings,  they  were 
to  be  determined  by  two  justices 
of  the  peace;    provided   always, 
that  the  company  should  not  be 
bound  to  make  any  such  opening 


where  they  should  have  erected 
any  building,  station  or  yard,  &c. 
Heldf  that  the  assent  of  the  com- 
pany to  an  opening  being  made  at 
a  station  was  not  in  the  nature  of 
a  licence,  and  could  not  be  revoked. 
Bell  V.  Midland  Railway  Company. 

Page  673 
2.  A  railway  act  empowered  the 
company  to  make  and  maintain 
the  works  mentioned  in  it,  and  to 
enter  upon,  take  and  use  such  of 
the  lands  speciGed  in  the  plans  as 
should  be  necessary  for  such  pur- 
poses. Held,  that  this  provision 
did  not  authorize  the  company  to 
take  compulsorily  and  permanently 
land  required  only  for  the  purpose 
of  excavating  materials  therefrom, 
although  within  the  limits  of  the 
deviation,  and  they  were  restrained 
from  taking  steps  to  have  the  value 
of  such  lands  assessed.  Eversfield 
V.  Mid'Suisex  Railway  Comp.  it%Q 

RAILWAY  CONTRACT. 

See  Contract. 

RAILWAY  SHARES. 

See  Bankruptcy,  15. 

Specific  Performance.  1. 

RECITAL, 
See  Deed. 

RECONVEYANCE. 

See  Mortgage,  3. 

REGISTRAR. 
.  See  Bankruptcy,  5. 

REGISTRY. 
See  Joint-Stock  Company,  2. 
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REINVESTMENT. 
See  Lands  Clauses   Consolida- 
tion Act. 

RELEASE. 
See  Fraudulent  Deed. 

REPUTED  OWNERSHIP. 
See  Bankruptcy,  11. 

RESCINDING. 

See  Misrepresentation. 
Mistake. 

RESTS. 
See  Mortgage. 


SALE. 

See  Bankruptcy,  11. 

SEPARATE  ADJUDICATION. 
See  Bankruptcy,  1. 

SET-OFF. 
See  Landlord  and  Tenant. 

SETTING   ASIDE  CHOICE. 
See  Bankruptcy,  2,  3,  4. 

SETTLEMENT. 
See  Infant,  2. 

SHIP. 
//.,  the  owner  of  a  ship  which  was 
on  a  voyage  under  a  charter-party, 
transferred  to  B.,  in  November^ 
1854,  three-eighths  of  the  ship,  and 
the  transfer  was  registered  in  the 
same    month.      In   December,  he 


gave  a  charge  to  L.  on  the  freight. 
Before  this  he  had  transferred  his 
other  shares  in  the  ship  to  other 
persons,  but  their  transfers  were 
not  registered  till  January,  1855, 
and  gave  notice  of  his  charge  to 
the  charterers,  but  did  not  search 
the  register  nor  ascertain  any  of 
the  charges  in  the  ownership  of 
the  ship,  and  none  of  the  trans- 
ferees from  H,  had  any  notice  of 
L,*s  charge  until  after  the  end  of 
the  voyage.  In  February,  1855, 
the  ship's  brokers,  by  the  autho- 
rity of  the  owners,  insured  the  ship 
and  freight,  and  on  the  termination 
of  the  voyage  paid  the  wages  of 
the  captain  and  seamen. 

It  having  been  decided  that  B. 
was  entitled  to  three-eighths  of  the 
freight  and  L,  to  the  remaining 
five-eighths.  Held,  that  as  against 
Z.  the  wages  of  the  captain  and 
seamen,  and  the  expenses  of  in- 
surance, must  be  allowed  as  de- 
ductions from  the  gross  freight. 
Lindsay  v.  Gibbs,  Page  690 

SOLICITOR. 
See  Bankruptcy,  2,  13, 
Costs. 

Fraudulent  Deed. 
Mortgage,  4. 
Notice. 
Surety,  1. 

SOLICITOR  AND  CLIENT. 
The  principle  which  throws  on  a 
solicitor  who  has  dealt  with  his 
clients  the  burthen  of  showing  the 
fairness  of  the  transaction  applies 
to  cases  of  voluntary  agreement^ 


7tt 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


but  not  to  a  case  where  the  solici- 
tor is  in  the  hostile  attitude  of  an 
urgent  creditor. 

An  assignment  of  an  equity  of  re- 
demption, which  \e(i  a  trader  in 
the  possession  of  the  materials  for 
carrying  on  his  trade  in  the  way 
in  which  he  was  at  the  time  carry- 
ing it  on — Held,  not  an  act  of 
bankruptcy. 

Pressure  is  not  necessary  to  pre- 
Tent  an  assignment  from  being  an 
act  of  bankruptcy,  as  a  fraudulent 
preference.  It  is  sufficient  that  the 
assignment  is  not  the  spontaneous 
*  act  of  the  bankrupt,  and  the  cir- 
cumstance of  the  grantee  having 
been  the  grantor's  solicitor  makes 
DO  difference  in  this  respect.  John" 
son  ▼.  Fesemeyer.  Page  13 

SPECIFIC  PERFORMANCE. 

1.  An  agreement  to  accept  a  transfer 
of  railway  shares  on  which  nothing 
had  been  paid: — Held,  not  nudum 
pactum,  but  a  contract  which  may 
be  specifically  enforced  in  equity. 
Chcale  v.  Kenward,  27 

2,  A  lease  of  a  theatre,  with  a  cove- 
nant for  renewal,  contained  a  pro- 
viso that  the  lessee  should  not 
let  any  hox  with  the  exception  of 
forty-one  specified  boxes,  for  more 
than  the  season,  or  than  from  year 
to  year.  On  an  assignment  of 
the  term,  the  assignor  reserved 
the  right  for  himself  and  nominees, 
during  the  existing  or  any  renewed 
lease,  to  occupy  box  No.  124,  not 
being  one  of  the  excepted  boxes. 
On  a  renewal  being  obtained,  a 
similar  covenant  as  to  forty-one 


boxes  was  inserted  in  the  renewed 
lease,  but  they  were  not  specified. 
The  lessee  under  the  renewed  lease 
obtained  the  renewal  by  means  of 
the  covenant  in  the  old  lease  and 
with  notice  of  the  reservation  as 
to  box  No.  124.  He  granted  long 
leases  of  forty-one  boxes,  exclu- 
sively of  No.  1 2i.  Held,  that  the 
possibility  of  a  forfeiture  being  in- 
curred if  he  performed  the  agree- 
ment as  to  No.  1  f  i,  was  no  defence 
to  a  suit  for  its  specific  perform- 
ance.    HeUing  v.  Lumley.    p.  493 

3.  An  agreement  for  the  sale  of  an 
advowson  for  a  certain  sum  was 
made,  nothing  being  said  by  either 
vendor  or  purchaser  as  to  the  in- 
come of  the  living.  The  title  was 
accepted,  but  before  completion 
the  purchaser  discovered  that  the 
income  of  the  living  was  charged 
with  the  repayment  of  a  sum  of 
money  borrowed  from  Queen 
Anne's  Bounty  for  rebuilding  the 
parsonage,  of  which  charge  the 
vendor  was  aware.  Held,  that  the 
purchaser  was  not  entitled  to 
specific  performance  with  an 
abatement. 

Per  the  Lord  Justice  Turner, 
Whether  a  defect  from  which  the 
purchaser  cannot  sustain  any  loss 
except  in  the  event  of  a  re-sale  is 
a  subject  for  compensation,  qutxre. 
Edwards  Wood  v.  Majoribankt, 

329 

4.  An  agreement  was  made  between 

A.  and  B.  that  A,  should  grant  to 

B.  a  lease  of  a  certain  farm,  upon 
the  same  terms  as  those  contained 
in  a  lease  already  granted  by  A. 
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to  C,  and  that  B.  should  be  at 
liberty  to  repair  and  alter  the  farm 
buildings,  and  that  A.  should  find 
or  pay  for  the  requisite  materials. 
B,  was  let  into  possession^  and 
paid  rent  for  some  years,  but  no 
lease  was  granted,  and  ultimately 
he  filed  a  bill  for  specific  perfor- 
mance, and  an  account  and  pay- 
ment for  materials.  A.  objected 
that  B,  had  committed  breaches  of 
covenant  which  would  have  en- 
titled A.  to  determine  the  lease. 
The  Court  being  of  opinion  that 
it  was  doubtful  whether  A.  could, 
under  the  circumstances  of  the 
case,  have  determined  the  lease 
for  breaches  of  covenant,  decreed 
specific  performance,  but  ordered 
the  lease  to  be  ante-dated,  so  that 
the  question  might  be  tried  at  law. 

Whether  a  covenant  to  insure  in 
such  an  office  as  the  lessor  shall 
name  is  broken  by  non-insurance 
where  the  lessor  has  not  been 
asked  to  name  and  has  not  named 
any  office,  qucere. 

Heidi  that  though  the  claim  for 
materials  might  be  a  mere  money 
demand,  yet  as  the  Court  decreed 
specific  performance  of  the  main 
part  of  the  agreement,  it  had  juris- 
diction to  give  relief  in  respect  of 
this  claim  also. 

The  bill  was  dismissed  with 
costs  in  the  Court  below.  On 
appeal  the  Defendant,  whose  harsh 
and  unreasonable  conduct  bad 
made  the  suit  necessary,  was 
ordered  to  pay  the  whole  costs, 
including  the  costs  of  the  appeal. 
Lil/ie  V.  Legh,  Page  204 

Vol.  III. 


STATUTE   OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STAYING  PROCEEDINGS. 

See  Practice,  2. 

SUBSTITUTION. 
See  Will,  7. 

SUMMONS. 

See  Arranoino  Debtor,  2,  3, 
Practice,  2. 
Trader  Debtor  Summons. 

SUPPLEMENTAL  ORDER. 
See  Practice,  1. 

SURETY. 
1 .  Notice  to  a  creditor  when  his  debt 
is  contracted  that  the  relation  of 
principal  and  surety  exists  between 
his  co-debtors  is  sufficient  to  affect 
him  with  the  consequences  of  that 
relation  without  any  further  ac- 
ceptance of  it  on  his  part. 

But  it  is  not  a  consequence  of 
that  relation  that  the  creditor, 
without  any  inquiry  on  the  part 
of  the  surety,  should  i^cquaint  him 
with  every  circumstance  affecting 
the  credit  of  (he  debtor,  or  of  any 
matter  unconnected  with  the  trans- 
action in  which  he  is  about  to 
engage  which  may  render  it 
hazardous,  the  principles  applica- 
ble to  insurances  not  applying  to 
such  a  case. 

A  customer  being  desirous  of 
obtaining  an  advance  from  his 
bankers  on  the  credit  of  a  surety, 
employs  solicitors  for  that  purpose, 
who  are  also  the  ordinary  solicitors 
3  B  D.J. 
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'  of  the  bankers,  but  who  are  not 
employed  by  them  in  the  transac- 
tion in  question.  The  soh'citors, 
however,  give  information  to  the 
bankers  as  to  the  sufBciency  of  the 
surety,  and  debit  them  wich  the 
costs  of  preparing  the  instrument 
of  suretyship.  Held^  that  they 
could  not  be  regarded  as  having 
acted  for  the  bankers  from  the 
beginning,  so  as  to  affect  the 
bankers  with  notice  of  any  con- 
cealment or  misrepresentation  on 
the  part  of  the  customer  towards 
the  surety. 

Repayment  of  a  sum  given  by 
bankers  to  a  customer  for  the  pur- 
pose of  constituting  a  parliamen- 
tary qualification,  on  an  under- 
standing that  it  was  to  be  returned : 
Held^  not  a  payment  on  his 
general  account  so  as  to  discharge 
a  surety.     fVytha  v.  Labouchtre. 

Page  593 
2,  A  person  appointed  in  a  cause  to 
be  receiver  of  the  rents  of  the  tes- 
tator's estate  was  entitled  to  some 
share  of  that  estate  by  descent, 
and  had  acquired  others  by  pur- 
chase. By  deed  he  gave  to  his 
sureties  by  way  of  indemnity  a 
security  on  the  descended  shares, 
expressly  excluding  tlie  purchased 
shares,  but  without  any  expression 
of  an  intention  to  exonerate  them 
from  such  liability  as  they  might 
by  law  be  subject  to.  The  receiver 
became  bankrupt,  being  consider- 
ably indebted  to  the  estate;  and 
the  assignees  sold  his  purchased 
shares.  On  further  directions,  it 
was  declared  that  the  descended 


and  the  purchased  shares  were 
liable  to  make  good  to  the  other 
part  owners  under  the  will  so 
much  of  the  balance  due  from  the 
receiver  as  the  sureties  were  not 
liable  for,  and  from  this  decla- 
ration there  was  no  appeal.  Held, 
that  the  sureties  had  for  the  sums 
paid  by  them  the  same  lien  on  the 
receiver's  shares  as  the  other  part 
owners  would  have  had,  and  that 
they  had  not  by  taking  the  security 
on  the  descended  shares  lost  this 
right  as  against  the  purchased 
shares.  Brandon  v.  Brandon^  p.  524 
See  Bankruptcy,  6. 

SURRENDER. 
See  Bamkruptct,  8. 


TACKING. 

See  Mortgage,  S. 

TENANT  FOR  LIFE. 
See  Waste. 

TIME. 
See  Bankruptcy,  8. 

Limitations,  Statute  of. 

TRADER  DEBTOR  SUMMONS. 

The  assignor  of  a  debt  cannot,  with- 
out the  assignee,  proceed  against 
the  debtor  by  trader  debtor  sum- 
mons. 

Whether  on  a  trader  debtor  sum- 
mons the  debtor  is  entitled  to  sum- 
mon and  examine  the  creditor  or 
any  other  witnesses,  quaere.  Ex 
parte  Tajflor,  In  re  Taylor.  480 
See  Arranging  Debtor,  2,  3. 
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TRADING. 
See  Bankruptcy,  19. 

TRUST. 
See  Limitations,  Statute  op. 

TRUSTEE. 
A  trustee  of  two  different  settle- 
ments, having  applied  to  his  own 
use  funds  subject  to  one  of  tlie 
settlements,  replaced  it  by  funds 
which  under  a  power  of  attorney 
from  his  co-trustee  under  the  other 
he  transferred  into  the  names  of 
himself  and  his  co-trustee  in  the 
former.  In  a  suit  in  respect  of 
breaches  of  trust  of  the  former 
settlement,  the  trustees  of  it  trans- 
ferred the  fund  thus  replaced  into 
Court  on  a  motion.  Heidt  that  the 
transfer  was  equivalent  to  an  alien- 
ation for  value  without  notice,  and 
that  the  cestuis  que  trustent  under 
the  other  settlement  could  not 
follow  the  trust  fund.  Thorndike 
V.  Hunt.  Page  563 

See  Fraudulent  Deed. 

TRUSTEE  ACT. 
The  appointment  under  the  Trustee 
Act,  1850,  of  a  new  trustee  in  the 
place  of  one  of  unsound  mind  not 
so  found  by  inquisition,  belongs  to 
the  jurisdiction  in  lunacy,  and  not 
to  that  of  the  Court  of  Chancery. 
It  cannot  therefore  be  exercised  by 
the  Court  of  Chancery  of  Lancas- 
ter,    In  re  Ormerod.  249 


UNDUE  INFLUENCE. 

See  Solicitor  and  Client. 


VENDOR  AND  PURCHASEHR. 
See  Specific  Performance,  1. 

VESTING. 

See  Will,  8. 

VEXATIOUS  DEFENCE. 

See  Bankruptcy,  13. 

VOLUNTARY  DEED. 
See  Fraudulent  Deed. 
Solicitor  and  Client. 


ULTRA  VIRES. 
See  Joint  Stock  Company,  1. 


WARD  OF  COURT. 

See  Infant,  2. 

WASTE. 

A  tenant  for  life,  without  impeach- 
ment for  waste,  pulled  down  the 
mansion-house,  and  built  a.better 
in  a  more  desirable  situation  upon 
another  part  of  the  settled  estates. 
After  his  death  the  persons  enti- 
tled in  remainder  filed  a  bill  to 
obtain  compensation  for  the  pulling 
down  the  old  house.  It  was  proved 
that  the  bulk  of  the  materials  of 
the  old  house  had  been  employed 
in  building  the  new  one,  and  there 
was  no  evidence  that  any  part  of 
the  materials  had  been  sold.  HeUt 
that  the  bill  had  rightly  been 
dismissed.  Morris  v.  Morris. 

Page  323 

3  B  2 
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>¥IFE. 
See  Infant,  2. 

WILL. 

1.  A  testator  bequeathed  to  each  of 
hit  five  daughters  400/.  per  annum, 
to  be  payable  half-yearly  during 
the  term  of  their  natural  lives^ 
and  '*  after  their  respective  de- 
cease," he  gave  the  same  to  their 
children  respectively,  share  and 
•hare  alike,  such  children  not  to  be 
entitled  to  more  than  then*  deceased 
parent's  share,  and  in  case  any  or 
either  of  his  said  daughters  should 
die  without  issue,  he  directed  such 
annuity  to  cease  and  to  fall  into 
the  residue  of  his  estate: — Held, 
that  the  annuities  were  perpetual 
annuities. 

Held  also,  that  the  daughters  did 
not  take  absolute  interests,  but  life 
interests  only  in  the  annuities. 

Held  also,  upon  the  whole  con- 
text of  the  will,  that  a  daughter's 
children,  who  died  in  the  lifetime  of 
their  mother,  were  not  entitled  to 
any  share,  and  that,  on  the  death  of 
a  daughter  who  had  had  issue,  but 
left  none  living  at  her  death,  the 
capital  of  the  fund  producing  her 
annuity  fell  into  the  residue.  Hedges 
▼.  Harpur,  Page  129 

2,  A  testator  bequeathed  an  ''an- 
nuity or  clear  yearly  rent-charge  or 
sum  of  300/."  to  ^.  for  life,  and 
after  her  death  to  her  children 
equally,  to  be  applied  for  the  sup- 
port, maintenance  and  education  of 
the  children  until  the  youngest 
should  attain  twenty-one,  when  he 
directed  that  the  annuity  should  be 


sold  by  the  children,  and  that  the 
proceeds  should  be  equally  divided 
among  them,  and  he  charged  all 
his  freehold  estates  with  the  an- 
nuity. Held,  affirming  the  deci- 
sion of  the  Master  of  the  Rolls, 
that  the  annuity  was  perpetual. 
Mansergh  v.  Campbell.  Page  2S2 
3,  A  testator  by  his  will  gave  a  life 
annuity  which  he  directed  to  be 
issuing  out  of  his  real  estate  until 
a  nephew  attained  twenty-one, 
and  thenceforth  out  of  his  personal 
estate.  He  directed  the  real  estate 
to  be  sold  by  trustees,  (who  were 
also  executors  of  the  will,)  on  the 
nephew  attaining  twenty-one,  and 
the  proceeds  to  be  held  upon  the 
trusts  thereinafter  declared.  He 
also  directed  the  trustees  to  sell  his 
personal  estate,  and  out  of  the  pro- 
ceeds to  pay  his  debts,  funeral  and 
testamentary  expenses  and  legacies, 
and  to  invest  the  residue,  with  the 
surplus  rents  and  profits  of  the  real 
estate  until  it  was  sold,  and  the 
proceeds  of  it  after  the  sale,  and 
stand  possessed  of  the  investments 
upon  trust  to  set  apart  thereout  a 
fund  for  payment  of  the  annuity* 
and  on  its  determination  to  apply 
the  fund,  set  apart  to  answer  it,  in 
the  same  manner  as  was  therein 
directed  with  respect  to  the  re- 
sidue of  the  personal  estate.  And 
he  gave  the  residue  of  the  trust 
fund  to  his  nephew.  An  insuffi- 
cient fund  was  set  apart  to  answer 
the  annuity,  of  which  there  were 
consequently  arrears  at  the  annui- 
tant's death  : — Held, 
That  the  legacies  were  payable 
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out  of  the  proceeds  of  the  real 
as  well  as  of  the  personal  estate. 

That  the  annuity  was  also  pay- 
able out  of  the  mixed  fund. 

That  the  arrears  of  it  were  pay- 
able out  of  the  fund  set  apart  to 
answer  it.  Bright  v.  Larcher,  p.  1 48 

4.  A  testator  bequeathed  his  resi- 
duary estate  in  trust  for  all  and 
every  his  children  and  child  then 
born  and  thereafter  to  be  born, 
who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters 
should  attain,  or  marry  under  that 
age,  in  equal  shares  as  tenants  in 
common  ;  and  if  there  should  be 
but  one  such  child,  then  the  whole 
in  trust  for  that  one  child.  And 
the  testator  declared,  that  the  share 
to  which  each  of  his  daughters 
on  her  attaining  the  age  of  twenty- 
one  years,  or  marrying  under  that 
age,  should  become  entitled  under 
the  trusts  aforesaid  should  be  held 
by  the  trustees  in  trust  for  such 
daughter  for  her  life  and  after- 
wards for  her  children.  Held 
(affirming  the  judgment  of  Vice- 
Chancellor  Wood),  that  the  chil- 
dren of  a  daughter  who  died  in  the 
lifetime  of  the  testator  did  not 
take  any  interest.  Stewart  v. 
Jones,  532 

5.  A  testator  gave  his  residuary 
estate  to  such  children  as  his 
nephews  and  niece  W,,  T,  and  D. 
should  leave  at  their  respective 
deceases,  one-third  to  the  "child 
or  children  "  of  W.  and  the  two 
other  thirds  similarly  to  the  **  child 
or  children  "  of  T,  and  D,  respec- 


tively, and  directed  that,  in  case 
of  the  death  of  a  nephew  or  niece 
without  leaving  any  "children  or 
a  child,"  then  that  third  share 
should  be  paid  to  the  ''children 
or  child  '*  of  the  other  or  others 
leaving  "  children  or  a  child ;"  but 
that  if  fr.,  T.  and  D.  should  all 
die  **  without  leaving  any  issue 
lawfully  begotten,*'  the  whole 
residue  should  go  to  the  children 
of  G.  fV.,  T.  and  D.  all  died 
without  leaving  children,  but  one 
of  them  lefl  grandchildren. 

Held,  that  "children"  must  be 
construed  in  its  natural  sense,  and 
not  so  as  to  include  grandchildren ; 
that  "issue"  was  not  to  be  read 
"  such  issue,"  so  as  to  be  confined 
to  children  ;  and  that  therefore,  in 
the  events  which  had  happened, 
the  fund  was  undisposed  of. 

The  report  of  Gale  v.  Bennet 
(AmhL  681)  corrected.  Pride  v. 
Fooks.  Page  252 

6.  A  testator  directed  that  when  his 
youngest  child  attained  twenty- 
one,  his  property  should  be  divided 
into  three  shares,  one  for  his  wife, 
one  for  his  daughter  M.  A,,  and 
one  for  his  daughter  M,  ;  and  that 
if  either  of  the  daughters  should 
die  before  division,  and  leaving  no 
surviving  issue,  her  share  should 
be  given  to  her  surviving  sister; 
but  if  either  of  them  should  die 
leaving  issue,  her  share  should  be 
divided  among  her  surviving  chil- 
dren. He  directed  the  income  to 
be  applied  to  the  support  of  his 
wife,  and  the  support  and  educa- 
tion of  the  children,  '*  during  their 
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iiiinorily,  or  the  minority  of  either 
of  them,"  and  that  each  daughter 
should  have  10/.  pocket-money 
*'  during  their  minority,  or  until 
division  of  the  property."  By  a 
codicil,  he  made  a  gift  over, 
"  should  both  my  children  die  in 
their  minority,  and  leave  no  issue.'* 
One  daughter  attained  twenty-one, 
and  died  unmarried ;  the  other 
afterwards  died  a  minor,  and  un- 
married. 

Heldt  that  the  words  '*  in  their 
minority "  could  not  be  construed 
as  meaning  "  before  the  period  of 
distribution,"  or  "  while  either  of 
them  is  a  minor,"  and  that  the  gift 
over  had  failed.  Maddison  v.  Chap- 
man, Page  536 
7.  A  fund  was  bequeathed  upon 
trust  for  a  daughter  of  the  testator 
for  life,  and  after  her  death  for  her 
husband  for  his  life,  and  after  the 
death  of  the  survivor,  for  the 
daughter*s  children  who  should  be 
living  at  her  decease  equally,  and 
the  children  of  such  children  as 
should  be  dead,  such  children  to 
have  their  parent's  shares  only, 
and  if  there  should  be  no  such 
child  or  grandchild,  in  trust  to 
transfer  the  fund  to  all  the  tes- 
tator's children  who  should  be 
then  living  equally  and  the  children 
of  such  of  them  as  should  be  dead, 
such  children  to  have  their  parent's 
share  only.  Held,  dubitante  L.  J. 
Turner,  that  under  the  last-men- 
tioned clause,  only  such  grand- 
children of  the  testator  took  as 
survived  the  tenant  for  life.  In  re 
Kirkman,  558 


8.  A  testator  gave  real  estate  to  a 
devisee  for  life,  with  remainder  to 
trustees  in  fee  in  trust  to  sell  and 
pay  out  of  the  proceeds  500/.  to  a 
legatee  when  she  should  attain 
twenty-five,  and  he  directed  that 
the  legacy  should  carry  interest 
from  the  death  of  the  tenant  for 
life,  to  be  paid  towards  the  le- 
gatee's maintenance  until  she  at- 
tained twenty-five.  He  also  di- 
rected other  legacies  to  be  paid  out 
of  the  proceeds  of  the  real  estate, 
and  gave  the  residue  of  the  pro- 
ceeds to  other  persons.  The  le- 
gatee of  the  500/.  survived  the 
tenant  for  life,  but  died  under 
twenty-five  : — Held,  that  the  le- 
gacy vested  and  passed  to  her  per- 
sonal representatives.  In  re  HarCs 
Trust.  Page  1 95 

See  Power. 

WINDING-UP. 
1.  A  person  claiming  to  be  a  creditor 
of  a  limited  company  served  a 
demand  under  sect.  68  of  the 
Joint  Stock  Companies  Act,  1856, 
and,  the  Company  not  having  paid, 
secured  or  compounded  for  the 
sum  claimed,  he  presented  a  peti- 
tion for  winding-up.  It  did  not 
appear  that  there  was  any  ground 
for  supposing  the  Company  unat'le 
to  pay  its  debts,  and  the  Company 
disputed  the  debt,  there  being  un- 
settled accounts  between  the  Com- 
pany and  the  Petitioner,  so  that  it 
could  not,  on  the  materials  before 
the  Court,  be  ascertained  whether 
anything  was  due  to  the  Petitioner 
or  not. 
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Held,  that  the  petition  ought  not 
to  be  dismissed,  but  it  was  ordered 
to  stand  over  till  it  had  been  ascer- 
tained by  proceedings  at  law  whe- 
ther the  Petitioner  was  a  creditor 
or  not.  In  re  Rhydydefed  Colliery 
Company  ^Glamorganshire,  Page  80 
2.  IV,  applied  in  writing  for  shares 
in  a  joint  stock  company,  subject 
to  a  condition  that  he  should  have 
the  supplying  of  certain  articles 
required  by  the  company.  Shares 
were  allotted  to  him,  but  the  Com- 
pany never  having  come  to  any 
definite  arrangement  as  to  his  sup- 
plying them  with  the  articles  men- 
tioned in  the  condition,  he  neither 


signed  the  articles  of  association, 
paid  any  deposit,  nor  did  any  act 
amounting  to  an  unqualified  ac- 
ceptance of  the  shares.  The  Com- 
pany being  afterwards  wound  up 
in  the  Court  of  Bankruptcy,  under 
the  Joint-Stock  Companies  Act, 
1856 — Held,  reversing  the  decisioa 
of  the  Commissioner,  that  W*$ 
name  ought  not  to  be  placed  oq 
the  list  of  contributories.  In  re 
Sunken  Vessels  Recovery  Company. 
Wood's  Case.  Page  85 

See  Policy. 

Joint-Stock  Company,  2. 

Misrepresentation,  1. 
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